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Diary

Editorial
Dear All,

Upcoming GGI Labour Law
Practice Group meetings:
➜ Limassol, Cyprus
24 April 2020
GGI Labour Law PG Meeting
at the GGI European
Regional Conference
➜ Nassau, The Bahamas
05 June 2020 (TBC)
GGI Labour Law PG Meeting
at the GGI North American
Regional Conference
➜ Madrid, Spain
26 June 2019 (TBC)
GGI Labour Law PG Meeting
at the GGI Latin American
& Iberian Regional Conference
➜ Montreal (QC), Canada
23 October 2020 (TBC)
GGI Labour Law PG Meeting
at the GGI World Conference

We are proud to present to you
the autumn edition of our Labour
Law Newsletter. Once again, our
member firms in several jurisdictions
worldwide have contributed to this
newsletter by delivering relevant
articles on topical issues and new
legislation. Our Practice Group
offers a network within GGI of
competent and well-connected
lawyers who are perfectly able to take
care of international employmentlaw compliance for your clients
or for your own businesses.
Should you have any queries, or if
you would like to be informed in more
detail regarding a specific item in this
newsletter, please do not hesitate to
contact the authors directly. They will
be more than happy to help you.

We hope that you will enjoy
reading this newsletter and would
like to thank the authors and
their firms for contributing to it.
Hope to see you soon during one
of the upcoming GGI events.
Kind regards
Jeffrey L. R. Kenens
Global Chairperson of the
GGI Labour Law Practice Group

Disclaimer – The information provided in this newsletter came from reliable

sources and was prepared from data assumed to be correct; however, prior to
making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the content. This publication is for GGI
internal use only and intended solely and exclusively for GGI members.

Brexit and the Movement
of EEA and Non-EEA Workers
By Harmajinder Hayre
The date for Brexit is now 31
October 2019; although uncertainty
still prevails, the UK’s new Prime
Minister is pushing for a no-deal
Brexit. Measures are in place to
ease the transition for UK-based
employers relying on EEA workers
on a temporary or permanent
basis, in addition to revised rules
which will come into effect in the
future for non-EEA workers.

citizens and their family must arrive
in the UK by 31 December 2020 and
submit a settlement application prior
to 30 June 2021. In the event of no deal,
applications must be submitted by
31 December 2020 by applicants who
arrived in the UK by 31 October 2019.

EU Settlement
Scheme

Applicants with five or more years’
continuous residence in the UK will be
granted “settled status”, allowing them
to remain indefinitely; whilst applicants
with less than five years’ continuous
residence will be granted “pre-settled
status”, allowing them to remain in
the UK for five years. After completion
of five years’ continuous residence
they can switch to settled status.

The EU Settlement Scheme (the
“Scheme”) has been introduced to
enable European Economic Area (EEA)
citizens and their family members to
remain in the UK after its withdrawal
from the EU. In the event of a deal, EEA

Businesses looking to recruit
or transfer staff to the UK postBrexit must be aware of these dates
and ensure that staff already in, or
moving to, the UK apply to register
their right to remain in the UK.

GGI member firm
Ward Hadaway
Law Firm Services
Newcastle upon Tyne, Leeds,
Manchester, UK
T: +44 191 204 4000
W: www.wardhadaway.com
Harmajinder Hayre
E: harmajinder.hayre@wardhadaway.com
Ward Hadaway is one of the largest
full service law firms in the North of
England, with a reputation for quality,
innovation and a practical approach to
meeting their clients’ needs.
With 90+ partners and over 450
staff, the firm’s approach of
partner-led relationships with

Harmajinder
Hayre
all clients is supported by a resource
that has real strength in depth.
Harmajinder Hayre is the National
Head of Employment and Immigration
Department at Ward Hadaway.

European
Temporary Leave to
Remain Scheme
It has recently been reaffirmed that
free movement rules will continue if
the UK leaves the EU without a deal
and that another immigration scheme,
called the European Temporary Leave
to Remain Scheme, will be introduced.
This means that EEA citizens arriving
in the UK from 01 November 2019
will be able to stay in the UK on a
temporary basis and choose to apply
under this new scheme if they wish
to permit them to stay for up to three
years. After expiry of this period they
will need to apply for a new visa.
This will allow businesses to
easily move staff to the UK on a
temporary basis after the transition
period ends but does not lead to
the individual obtaining the right
to remain in the UK permanently.

Revised Immigration
Rules: EEA and
Non-EEA Workers
The UK government has set out
its proposal on the UK’s future
skills-based immigration system,
which is expected to apply from
01 January 2021, recent
announcements, however, indicate
that this proposal may well undergo
significant reform. It aims to reduce
net migration to “sustainable levels”
and apply the same rules and criteria
for both EEA and non-EEA workers.

...next page
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Currently, the main work-based route
for non-EEA workers is the Tier 2 visa
which requires sponsorship from a
UK employer with a sponsor license
and, subject to some exemptions,
a minimum salary of GBP 30,000,
which may be relaxed in the future.
The new rules already increase the
range of roles eligible for sponsorship
to include intermediate-skill level
and not just high-skill level roles.
Low-skilled roles will be subject to
a separate, temporary visa route.
With the UK’s prime minister
publicly endorsing an “Australia-style
points-based system” where applicants
score points based on characteristics
such as age, English-language skills,
experience, and qualifications,

the extent of the changes to the
UK’s immigration system remains
uncertain. However, whether there
is a deal, or no-deal, fundamental
changes post-Brexit are expected.

Key Points
to Consider
UK leaves the EU with no deal: EEA
citizens must be living in the UK
by 31 October 2019 and apply for
settlement by 31 December 2020.

by 31 December 2020 and apply
for settlement by 30 June 2021.

Business Planning: consider
recruitment pipelines and skills
shortages in the business and the
likely implications of Brexit to your
workforce sooner rather than later.

Sponsor Licences: consider obtaining
sponsor licences now to avoid the
rush later in the year and the likelihood
of increased processing times when
the new rules come into force.

UK leaves the EU with a deal: EEA
citizens must be living in the UK

Termination of Employment
the Canadian Way
By Jeffrey Percival and Kate Bresner
The US concept of “at-will
employment”, which allows for
termination of employment for any

reason without notice (so long as it
is not for an illegal purpose), does
not exist in Canada. In Canada,
reasonable notice of termination is
an implied term in all employment

agreements. In order to terminate
an employment relationship without
cause, an employer must provide
appropriate notice or pay in lieu.
In Ontario, termination of
employment is governed by contract,
statute, and the common law.
Prudent employers can use a clear
and unequivocal termination clause
in their employment agreements to
limit employee entitlements to the
minimum amounts prescribed by
employment standards legislation,
which amounts are based upon
the employee’s length of service.
Without contractual limitations
agreed to before employment
commences, employers may be
required to pay common-law
reasonable notice, which carries a
very general rule of thumb of one

month’s pay per year of service,
up to 24 months’ pay, or more in
exceptional circumstances. Failure
to limit entitlement at the outset in
a contract can prove to be costly.
When assessing reasonable notice
in Ontario, courts consider a number
of factors, including the employee’s
age, length of service, the level of
service, and the availability of similar

GGI member firm
Pallett Valo LLP
Law Firm Services
Mississauga, ON, Canada
T: +1 905 273 33 00
W: www.palletvalo.com
Jeffrey Percival
E: jpercival@pallettvalo.com
Kate Bresner
E: kbresner@pallettvalo.com
Pallett Valo LLP is one of Ontario’s
Top 10 Regional Law Firms. The firm
practices in the areas of business law,
commercial litigation, commercial real
estate, construction, insolvency and
corporate restructuring, employment and
labour, and wills, estates, and trusts.
Jeffrey Percival, the head of Pallett
Valo’s Employment and Labour Practice

employment, while taking into
consideration the level of education
and experience of the employee.
These factors are interrelated and
used to gauge compensation required
to cover the employee’s losses
between the date of termination
and the date of new employment.
A recent decision illustrates just
how costly common-law reasonable-

notice awards can be. In Dawe vs The
Equitable Life Insurance Company,
the terminated employee was 62
years old, had 37 years of service in
a senior executive position, and had
an annual salary of CAD 250,000.
He was awarded 24 months’ pay
for wrongful dismissal; a significant
amount that could have been expressly
limited in a well-worded contract at
the start of Dawe’s employment.

Jeffrey Percival
Group, practices both employment and
labour law and commercial litigation,
with a particular focus on assisting
clients with the management of
challenging workplace issues, professional
negligence, and product liability.
Kate Bresner, a
member of Pallett
Valo’s Employment
and Labour Practice,
advises on a broad

Kate Bresner
range of employment and labour
law issues, including compliance
with Ontario workplace legislation,
such as the Employment Standards
Act, Human Rights Code, and
Occupational Health and Safety Act.

New Changes Within
Dutch Employment Law
By Jeffrey L. R. Kenens

persuade employers to offer employees
permanent employment contracts.

In 2015, Dutch employment law
changed tremendously. Now, the Dutch
government has decided to make
even more amendments as from 01
January 2020. The main purpose of
these new changes in legislation is to

According to Dutch employment
law, the employer can only terminate
an employment contract if there are
perfect-reasonable grounds to do so.
The law contains a limitative list of

these reasonable grounds. Sometimes
a case does not result in having a
perfect-reasonable ground to give
notice. Therefore, as from next year,
it will be possible for the employer
to cumulate several incomplete
reasonable grounds. These combined

...next page
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reasonable grounds could lead to
a termination of the employment
contract. So, in some cases it may
be worth waiting until next year
before starting legal proceedings for
dismissal. If the employment contract
is terminated because of combined
reasonable grounds, the court can
decide that the employer must pay an
additional transition compensation.
In 2015, a statutory severance
payment was introduced. After
termination of an employment contract
that has lasted more than two years,
the employee will generally receive the
statutory severance payment (the socalled “transition compensation”) from
the employer. With the amendments
at stake, in the case of a termination of
the employment contract initiated by
the employer, the employee is entitled
to that compensation from day one.
In this way, the government intends
to reduce the inequality between
permanent employees and flex workers.
Finally, under current law, if
the employer and employee have

GGI member firm
TeekensKarstens advocaten notarissen
Law Firm Services
Leiden, Amsterdam, Alphen aan den Rijn,
The Netherlands
T: +31 71 535 80 00
W: www.tk.nl
Jeffrey L. R. Kenens
E: kenens@tk.nl
TeekensKarstens advocaten
notarissen (TK) is a full-service Dutch
law firm with extensive experience
in the field of international law. TK
established specific international teams
to provide international clients tailormade services and information.
Jeffrey L. R. Kenens is a Partner
at TK and part of the international

concluded several temporary
employment contracts in a row
that have lasted for more than two
years in total, the last contract
will automatically convert into a
permanent employment contract.

Jeffrey
L. R. Kenens
corporate employment law team.
He is also Global Chairperson of the
GGI Labour Law Practice Group.

As a result of the amendments, this
period will be extended again to
three years, as was the case before
2015. This gives the employer more
flexibility in hiring employees.

Russian Regional Court
Admits the Notice on Staff
Reduction Sent Via Email
By Ekaterina Kabanova
The appeal court of the city of
Nizhny Novgorod made an interesting
pronouncement, in June 2019,
accepting that it is possible to notify
an employee about an upcoming
dismissal due to staff reduction via
email. This court decision appears
to be quite uncommon; the current

judgement insists on execution of
all staff-related documentation on
paper and only reluctantly gives
weight to materials in other forms and
without the “real” signature on it.
With regard to the future
dismissal due to the staff reduction
procedure, the employer shall notify
its employees personally with signed

acknowledgement not later than
two months before the termination.
Proving the compliance of the
employer with the legal regulation,
the court found that the respective
employee was notified in advance
about the coming dismissal, via
email. The Court pointed out that
the form of the future dismissal
notification is not fixed by law.

The electronic correspondence
between employer and staff was
foreseen by the internal labour
regulation of the legal entity, as well as
in the job description of the employee.
The appurtenance of the email
address to the concrete employee and
the receipt of the notification were
determined by the court. The analogic
notification was additionally sent to
the employee with the post telegram,
however, the latter refused to receive it.
Meanwhile, the current judgment
of the Russian courts about a
termination by the employee’s own
wish via email remains unequivocal
– i.e. not legally effective without the
digital signature of the employee.
The employee wanting to terminate
his employment has to send the
resignation letter via official post
on paper, or by telegram (with the
identity of the sender proven), or via
email but with the obligatory digital
signature, otherwise, the employer is

GGI member firm
KBK Accounting
Auditing & Accounting, Tax
Moscow, Russia
T: +7 495 662 33 30
W: www.kbk-accounting.de
Ekaterina Kabanova
E: ekaterina.kabanova
@kbk-accounting.de
KBK Accounting is a reputable
outsourcing firm and provider of a wide
range of services, including tax accounting
and bookkeeping, tax advisory, reporting
and compliance, HR, and
interim management.
Ekaterina Kabanova
is Head of the

not able to undertake the termination
procedure and release the final
settlement with the employee on
the respective dismissal ground.

Ekaterina
Kabanova
corporate department and has over
10 years’ experience in providing
legal advice in company restructuring
and employment matters.

Judicial act: Decision on appeal
Nizhny Novgorod regional court dated
04.06.2019 No. 33-5728/2019.

Posting Employees to
Austria: How Important
are Collective Agreements?
By Edith Huber-Wurzinger
When posting and hiring out
employees to Austria, companies are
required to comply with certain laws
and agreements in Austria. Some
regulations will be familiar to the
employer abroad, others won’t.
EU Directive 96/71/EC requires
every member state to ensure that the
national regulations covering working
times, rest periods, and health and

safety at work are also applied in the
case of posted workers. Furthermore,
employees posted to Austria are
entitled to at least the Austrian
minimum remuneration (including
special payments, overtime pay, other
supplements and allowances).
The regulations to be applied can
be found in laws, legal ordinances, and
collective bargaining agreements (CBA).
CBAs are written agreements made
between the bodies representing

employees and employers (usually trade
unions and associations representing
employers) of a specific industry. They
specify mutual rights and obligations
arising from employment relationships,
including rules for working hours and
minimum wages. CBAs have statutory
effect (similar to acts and ordinances);
their terms cannot be modified to the
disadvantage of employees by works
council or employment agreements.
They apply to employment relationships

...next page
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in the particular economic sector, even
if the employee is not a member of a
trade union. Virtually all employees
working in Austria or posted to Austria
by their employer or a temporary
work agency are covered by CBAs.
There are more than 800 CBAs
in Austria. The various trade unions
negotiate roughly 450 CBAs each
year. Minimum wages and minimum
salaries, special payments (e.g. annual
leave pay and Christmas bonus), as
well as numerous other entitlements
and obligations, are not defined in
Austrian law but only in CBAs. Paying
wages below the CBA level can cause
heavy fines in Austria. It is therefore
particularly important, prior to posting
or placing workers, to be aware of the
relevant CBA and the consequences
for employer and employee.

GGI member firm
Gaedke & Angeringer
Steuerberatung GmbH
Advisory, Auditing & Accounting, Tax
Graz, Austria
T: +43 316 3279 40 819
W: www.gaedke.co.at
Edith Huber-Wurzinger
E: edith.wurzinger@gaedke.co.at
Gaedke & Angeringer Steuerberatung
GmbH in Graz, Austria, offers professional
support on all issues pertaining to taxation,
accounting, business management, social
security, and labour law and uses stateof-the-art technology and a strong base of
knowledge to advise clients of every legal
structure and from all economic sectors.
Edith Huber-Wurzinger is an
Austrian certified tax consultant. Her

Edith
Huber-Wurzinger
focus is in the field of indirect taxes and
international taxation. She is a member
of the VAT working group of the Expert
Committee for Tax Law of the Austrian
Chamber of Tax Advisors and Auditors
and a specialist author and lecturer.

Performing an
Activity as Remote Work:
A Cross-Border Analysis
By Karina Reizner and Florina Mattick
According to the latest statistics,
10% of employed persons in
Europe now work remotely, with the
Netherlands leading the trend at
13.7%. Worldwide, it is expected that
remote work will at least equal, if not
exceed, fixed-office locations by 2025.
This new work paradigm, although
it presents many advantages, also
presents legal aspects which need
to be taken into consideration, such
as when the employer has its place
of business in one country and the
employee performs the activity as
remote work in a different country.

In this circumstance, one of the
most important legal issues is the
payment of the fiscal obligations
which should be paid either by the
employee or by the employer.
The teleworking agreement signed
between the most important social
partners in Europe does not provide
any regulations in this regard, which
makes it difficult to measure and
research remote work in various
states. Although the industries
which lead the way in remote work
such as IT are booming in Romania,
the rate of remote work remains
very low at 0.4%. Consequently,
the legal aspects are not clear.

In order to avoid the disadvantages
for the international company that
does not have an operating point
in Romania, Romanian legislators
regulated some fiscal arrangements
in order to facilitate remote work in
our country. Currently, the foreign
employer has two legal possibilities.

1. Fiscal Registration
in Romania of the
Foreign Employer
The foreign employer has the legal
possibility to register with the local

authorities in Romania
and obtain a fiscal number
solely for employing
purposes. This option
obliges the employer to
pay the fiscal obligations
in Romania, similar to
a Romanian employer.
After the fiscal registration
in Romania, the foreign
employer shall act as
a Romanian employer,
which means the
company must declare,
calculate, and pay the
fiscal obligations for each
employee that works
remotely from Romania.

2. Payment
of Social
Contributions
by the Employee
Another alternative is for the foreign
employer to conclude an agreement
with the employee stating that the
employee is due to declare and pay
his/her fiscal obligations directly to the
Romania competent fiscal authority,
without any obligation for the employer.
In this situation, all fiscal
obligations are met directly by
the employee, while the foreign
employer has basically no extralegal obligations in this regard
towards the Romanian state.
Nevertheless, even if the foreign
employers decide to choose the
latter legal alternative, they should
ensure that the fiscal obligations
are declared and paid monthly
by the employees accordingly, in
order to avoid any possible risks.
Given the growing trend of crossborder remote work, it is paramount
for the European authorities to create
a common legal and fiscal framework
across the European Union.
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Hategan Attorneys
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Timisoara, Romania
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W: www.hategan.ro
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E: karina.reizner@hategan.ro
Florina Mattick
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Hategan Attorneys is an independent,
full-service business law firm located
in Timisoara, Romania, providing a
tailored and integrated range of legal
services to meet the needs of a wide
variety of businesses, individuals,
and organisations. More than three
quarters of their clients are international
companies that plan to invest, or are
already doing business, in Romania.
Karina Reizner specialises in labour
and social security law, data protection,
and commercial litigation, representing
local and international companies
before national authorities in
matters related to her expertise.
Karina is a quick thinker, able to
identify problems and establish
a legal strategy to resolve them
swiftly and successfully.

Karina Reizner

Florina Mattick
Florina Mattick has been part of the
Hategan team since 2011. With a high
level of proficiency and years of litigation
experience, Florina is able to accurately
analyse difficult and challenging legal
matters and to advise clients accordingly.
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New Paid-Leave Laws
Require Employers
to Change Practices
By D. Beth Langley
and Sarah M. Saint
Since there is no federal paid
sick leave law in the US, employers’
mandates and employees’ rights
vary from state to state and locality
to locality. In recent years, thirteen
states, Washington, DC, and several
localities, have mandated paid sick
leave for employees. Further, Maine
recently passed a law requiring
employers to provide paid leave for
employees regardless of reason.
The purposes of these mandates
are primarily geared toward employee
rights, but the benefits to employers,
including an increase in employees’
productivity and decreased spread
of illness throughout an office,

GGI member firm
Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP
Law Firm Services
Raleigh (NC), Greensboro (NC),
Wilmington (NC), USA
T: +1 336 373 8850
W: www.brookspierce.com
D. Beth Langley
E: blangley@brookspierce.com
Sarah M. Saint
E: ssaint@brookspierce.com
Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP is a fullservice corporate law firm providing
innovative and comprehensive legal
services to businesses, organisations,
and individuals worldwide.

D. Beth Langley
D. Beth Langley is a Partner in the
firm’s Greensboro office, with over
25 years of experience counselling
employers of all sizes in a wide range
of employment law issues and in
employment litigation involving civil
rights, non-competition agreements,
and trade secret protection.
Sarah M. Saint is an Associate
in the firm’s Greensboro office

Sarah M. Saint
who provides employment law
counsel and representation to a wide
variety of employers and advocates
for public and private educational
institutions in education law matters.

demonstrate a business case for
such laws. On the other hand,
nearly half the states have laws
prohibiting local paid-sick-leave
mandates, with reasons ranging from
minimising administrative oversight
to protecting multi jurisdictional
employers from inconsistent laws.
These inconsistencies are notable.
For example, Arizona and Washington,
DC, limit an employee’s maximum
accrual limit based on employer size.
California, Maryland, Michigan, New
Jersey, and Vermont allow an employer
to cap the maximum accrual limit
at a specific amount. Connecticut,

Massachusetts, Oregon, Rhode Island,
and Maine cap all employees’ maximum
accrual limit at a specific amount.
Washington, however, does not allow
employers to set an accrual cap at all.
Localities’ mandates are equally diverse.
Under what circumstances sick leave
may be used also varies from state to
state and across municipalities, ranging
from having an illness or caring for
ailing family members, to use of “safe
time” because of domestic violence,
sexual assault, stalking, or harassment.
Consequences for violations are also
inconsistent across jurisdictions. They

range from back pay, to USD 1,000
penalty per violation, to a combination.
Employers must consider whether
it is subject to paid sick leave laws,
and which ones. Compliance in
California is particularly challenging
because California not only has a
state-wide mandate, but also at least
seven California cities also have
their own requirements. Therefore,
multi jurisdictional, and even singlestate, employers should audit their
paid sick leave benefits to ensure
compliance with the mandates of
every jurisdiction in which they
operate or have employees.

Two Emerging Issues
for Employers and
Their Practitioners
By Chris Gantt-Sorenson
The last several years in the
employment law arena have been
energised with multi-faceted
issues but two lesser-known issues
employers and their practitioners
need to be aware of are an imminent
ruling on Title VII protections for
LGBTQQIA workers from the United
States Supreme Court (SCOTUS),
and use of drones for inspections
by the Occupational Safety and
Health Administration (OSHA).
During its October 2019 term,
SCOTUS is considering whether
Title VII of the 1964 Civil Rights
Act, 42 U.S.C. §2000e-2(a)(1),
guarantees protections from
workplace discrimination and
harassment to employees on the

...next page
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employers, providing advice and
counsel on all employment law issues
that arise, as well as defending them in
litigation brought against them by their
employees. Her practice areas include
ACA, FLSA, FMLA, ADA, Title VII, ERISA,
and SC employment-related laws.
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basis of gender identity or sexual
orientation. The matter is before
the Court on three cases that the
Court consolidated. Each case
involves allegations by employees
that they were terminated because
of their sexual orientation or gender
identity. Practitioners and human
resource professionals should note
the Equal Employment Opportunity
Commission (EEOC) interprets
gender identity and sexual orientation
as part of “sex” under Title VII.1
OSHA began using drones to
conduct inspections of employer
facilities in 2018. This followed

OSHA’s issuance on May 18, 2018,
of a memorandum to its staff
that formalised the use of drones
for OSHA inspections. Currently,
employers must consent to OSHA’s
use of drones for an inspection of
the employer’s premises. OSHA is
seeking to obtain a blanket public

Certificate of Waiver so it will not
need the consent of employers to
perform drone flyovers during its
investigations in the future.2
You can read the full version
of this article at ggiforum.com.

1 “What you should know about EEOC and the Enforcement
Protections for LGBT Workers,” www.eeoc.gov/eeoc/newsroom/
wysk/enforcement_protections_lgbt_workers.cfm.
2 May 18, 2018 Memorandum from Thomas Galassi, Director of Enforcement
Programs, Occupational Safety and Health Administration, United States
Department of Labor, through Richard Mendelson, Acting Deputy
Assistant Secretary, http://src.bna.com/DuS.

The 24-Month Reasonable
Notice “Cap” in Canada

Dawe vs The Equitable Life Insurance Company of Canada
(2019, Court of Appeal for Ontario)
By Marty Rabinovitch
GGI member firm
Devry Smith Frank LLP
Law Firm Services
Toronto, Canada
T: +1 416 449 1400
W: www.devrylaw.ca
Marty Rabinovitch
E: marty.rabinovitch@devrylaw.ca
Devry Smith Frank LLP (DSF) is a
full-service law firm based in Toronto,
Canada. DSF provides professional and
affordable client-tailored service.
Marty Rabinovitch is a Partner and
Head of the Employment Law Group at
Devry Smith
Frank LLP.
His practice
focuses

Marty Rabinovitch
on representing employers with respect
to issues which arise in the workplace.
Marty has extensive employment
litigation experience and provides
legal services to both English- and
French-speaking employers.

If a Canadian employee is terminated
from their employment without a valid
legal reason, or without cause, unless
there is an enforceable termination
clause in their employment contract
which states otherwise, the employee is
entitled to reasonable notice at common
law. Canadian courts have consistently
held that, although there is no official
cap, the reasonable notice period
should not exceed 24 months, unless
there are exceptional circumstances.
In Dawe vs Equitable Life, Dawe’s
employment was terminated after
37 years of service because of a
minor dispute with his employer.
Dawe sued for wrongful dismissal
and the court found that Mr Dawe
was entitled to a common-law

notice period of 30 months. In
fact, the court further determined
that it would have awarded Dawe
a 36-month notice period, had this
been requested by his lawyers. The
court determined that an award in
excess of the “cap” was warranted
because Dawe held the position of
senior vice president at the time of
termination, was 62 years old, and the
termination amounted to a “forced
retirement” because there were no

comparable positions available.
However, the Court of Appeal for
Ontario overturned this decision
and reduced the notice period to
24 months. The Court of Appeal
concluded that there were no
exceptional circumstances to justify
a longer notice period, that Dawe
requested a severance package after
the dispute (and that there was no
forced retirement) and that the lower

court’s perceptions of the change in
society’s attitude about retirement did
not constitute special circumstances.
What constitutes “exceptional
circumstances” in the context of
wrongful dismissal litigation? The
answer to this question remains
unclear. All that is clear is that it
will be difficult for a wrongfully
dismissed employee to obtain a notice
period of more than 24 months.

Portable Document A1:
Mandatory for Europeans
Doing Business in Europe
By Dr Angelika Baumhof
and Cathrin Kirchbach
Every European citizen and citizens
of EFTA states on a business trip
abroad in the European Union,
Switzerland, Norway, Iceland,
and Luxembourg need a portable
document A1 to prove their social
security status. This applies even a)
in the case of short-term business
trips, as well as b) for self-employed
persons (e.g. tax consultants, auditors,
lawyers) and managers (CEOs).
In general, the portable document
A1 proves that the social insurance
obligations are fulfilled by the
person travelling on a business trip
including the country where the social
insurance contribution are fulfilled.
Normally, the portable document
A1 should be applied for before
starting on a business trip. The
document should be taken along
on the business trip and be

...next page
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Only France and Austria so far have
adopted a regulation obliging the
person on a business trip to apply for
the portable document A1 beforehand,
but at the same time accept that it
is sufficient to present the punctual
application in case of a control. Be
aware that Austria and France control
these rules rather strictly at the
border or in regular traffic controls.
In the case of breach, a penalty will

presented at any time of the trip if
requested. The European Regulation
Nos. 883/2004 and 987/2009 do
not contain an obligation to carry
the portable document A1 along
on a business trip but leaves it to
the member states to impose such
obligation. In most European countries,
the portable document A1 can be
applied for even after the business
trip with retrospective effect.

GGI member firm
Jakoby Dr Baumhof
Auditors Tax Consultants Lawyers
Auditing & Accounting, Tax, Law Firm,
Advisory, Corporate Finance
Rothenburg o.d.T., Ebersberg, Germany
T: +49 9861 9405 0
W: www.jakoby-baumhof.de
Dr Angelika Baumhof
E: angelika.baumhof@jakoby-baumhof.de
Cathrin Kirchbach
E: cathrin.kirchbach@jakoby-baumhof.de

Dr Angelika
Baumhof

Jakoby Dr Baumhof – Auditors Tax Consultants Lawyers is a mid-size, interdisciplinary
company located in the south of Germany,
with offices in Rothenburg ob der Tauber,
located in Northern Bavaria, and Ebersberg,
near Munich.

Contacts

Dr Angelika Baumhof specialises in corporate and commercial law and contractual
civil law. She started her career as a judge at
the District Court of Munich and as a prosecutor in Munich. Since 1996, she has been
a Partner at Jakoby Dr Baumhof. Her main
field of expertise is consulting, but she also
practices litigation in all fields of commercial and private law.
Cathrin Kirchbach is an attorney who

GGI | Geneva Group International AG
Schaffhauserstrasse 550
8052 Zurich, Switzerland
T: +41 44 256 18 18
E: info@ggi.com
W: www.ggi.com
W: www.ggiforum.com
Let us know what you think about FYI
– Labour Law News, we welcome your
feedback. If you wish to be removed
from the mailing list, please email
info@ggi.com.

be imposed on the person travelling.
Finally, it should be mentioned that
the EU member states have reached
an agreement at the political level
to modernise the regulations for
the coordination of social security
systems. In the future, it is planned
to exempt business trips from the
portable document A1. It remains to
be seen when it will be implemented.
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