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Editorial
Dear Reader,

This edition of the GGI TEPPG Newsletter is the largest so far. We are proud
to now be in a position to receive meaningful contributions from an ever increasing number of GGI members who
have important perspectives on a variety
of important topics and developments in
the world of trusts and estates.
You will note that these contribu-

tions come from a variety of geographical locations, and see the impact of the
world’s inevitable march toward tax
transparency and its effect on wealth
planning.
If you would like to obtain further details on the topics covered in this edition
of the GGI FYI newsletter, please contact
the author directly. If you would like to
submit an article for a future edition,
please contact me.

Steven L. Cantor
Global Chairman of the Trust
& Estate Planning Practice Group

Trust Protectors
and CRS: How the OECD
Contradicted Itself
By Cayce Goff
In June of 2016, the OECD updated
their FAQ’s for CRS. Section D. Reportable Account number 5 reads as follows:
Q. Are protectors of a trust that is a
Reporting Financial Institution considered to be Account Holders of the trust
in all instances or only in circumstances
where their powers are such that they
could be regarded as exercising control
over the trust?
A. The protector must be treated as an
Account Holder irrespective of whether it
has effective control over the trust.
For a trust considered to be a Fi-

nancial Institution under CRS or a Foreign Financial Institution under FATCA
(which most trusts are), treatment of a
protector who does not have effective
control over the trust as an Account
Holder is not consistent with either the
CRS and its Commentary or FATCA and
its IGAs. Since the determination of
who is an Account Holder of a trust is
crucial to determine reporting obligations, choosing whether or not to follow
what appears to be a contradictory FAQ
may be of significant consequence.
Both CRS and FATCA define Account
Holders as anyone with an “equity or
debt” interest. Equity interests are

defined as being “held by any person
treated as a settlor or beneficiary of all
or a portion of the trust, or any other
natural person exercising ultimate effective control over the trust”. First, a
protector is ordinarily not a settlor or
beneficiary. Second, from a practical
standpoint, a protector has neither legal nor equitable title to trust assets,
such as a beneficiary, trustee, (or possibly a settlor) may have. One is therefore left with the question of whether
or not the protector may exercise “ultimate effective control”.
Ultimate effective control is defined in
the context of a Controlling Person of a

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data as-

sumed to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect the personal opinion of the respective author only. We neither accept liability for nor are we able to guarantee
the content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Passive NFFE. Under both CRS and FATCA, the definition of a Controlling Person
was derived from the 2012 Financial Action Task Force Recommendations. The
question of who is able to exercise ultimate effective control can be a subjective one. In the case of a protector, the
ability to remove and replace a trustee is
considered by some practitioners to be
indicative of ultimate effective control,
but persuasive arguments can and have
been made by practitioners that a protector of a properly administered trust
should never have ultimate effective control even if they are able to remove the
trustee, as the trustee still has fiduciary
obligations irrespective of the leverage
the protector may assert over the trustee.
As noted by well-known practitioner Peter Cotorceanu in his recent blog, the exercise of fiduciary responsibilities by the
trustee in a properly administered trust
can give rise to the taking of the position
that a protector can never (or rarely) truly
exercise ultimate effective control over
the trust.
If a protector does not exercise ultimate effective control, the protector

GGI member firm
The Cantor Group
Tax, Law Firm, Fiduciary & Estate Planning
Miami, FL, United States
Cayce Goff
E: cayce@cantorgrouplaw.com
T: +1 305 374 38 86
W: www.cantorgrouplaw.com
Cayce Goff writes on behalf of The Cantor
group, he is a tax manager at CW Tax Services Corp. focusing in international taxation
and FATCA compliance. Mr. Goff earned a
Bachelor of Science and Masters of Taxation
from Auburn University in 1999, graduating
magna cum laude. He has worked in public
accounting with both KPGM in Atlanta, GA
and Fort Lauderdale, Florida as well as with
a Big-4 accounting firm in Houston, Texas.
While at the Big-4, Mr. Goff worked in the
financial services group exclusively in the in-

does not have an equity interest and
consequently cannot be an Account
Holder with a Reportable Account under CRS and its Commentary – even

Cayce Goff

ternational tax arena with a primary focus on
European private equity funds and foreign
investment within the United States. CW Tax
Services is an affiliate company of The Cantor Group.

though the FAQ states otherwise.
If you find yourself in this predicament, you may wish to consult with a
CRS expert.

Tax advantages with a
charitable remainder trust
By Robert S. Jacobson
Charitable remainder
trusts (CRTs) are very
powerful estate planning tools that enable
taxpayers to reduce their
liabilities for income and
estate taxes while also diversifying their assets in
a way which leverages tax
advantages. A CRT is
an irrevocable trust that
makes annual (or more

...next page
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frequent) payments to a taxpayer, typically until the taxpayer passes away or
for a set number of years (not more
than 20). What remains in the trust
then passes to a qualified charity of
the taxpayer’s choice. The value of the
remainder forwarded on to a charity
must be at least 10% of the assets in
the trust.
A taxpayer will obtain a current income tax charitable contribution deduction in the amount of the charity’s

GGI member firm
Kutchins, Robbins & Diamond LTD
Auditing & Accounting, Tax, Advisory,
Corporate Finance, Fiduciary &
Estate Planning
Chicago, IL, USA
Robert S. Jacobson
E: rjacobson@krdcpas.com
T: +1 847 240 1040
W: www.krdcpas.com
Robert Jacobson, CPA, MST (Masters of
Taxation), is a Director in the Tax Department at KRD. Robert has more than 20
years of public accounting experience. From

interest in the trust. The value of the
charitable deduction is the present
value of the remaining interest in the
trust that ultimately winds up with the
charity. The deduction is permitted
when the trust is created, even though
the charity has to wait to receive any
of the trust’s assets.
A CRT can also enhance a taxpayer’s investment return. Because no
income tax is deducted from the CRT,
it can generate any type of investment

income while also selling trust assets
without recognising any gain. This
enables the trustee to grow trust assets and make larger payments to the
taxpayer during their lifetime without
having to worry about income tax liabilities.
If the creator of the CRT dies before the predetermined payments
have been made to the charitable entity (predetermined in terms of years),
special estate tax rules will apply.

Robert S. Jacobson
tax compliance and consulting services to
transaction planning and IRS resolutions,
Robert counsels clients on proper tax planning, maximising their business profits and
individual gains.
KRD Ltd. is CPA firm that offers a full range

of client services, including accounting and
software consulting, audit and assurance, tax
strategy and preparation, business valuations
and financial planning advisory services. Their
50-strong team has been serving clients in Chicago and the surrounding areas for 30 years.

Italy: a masterpiece
of taxation
By Andrea Enrico Maria Eliseo
and Prof Stefano Loconte
In addition to the aesthetic return
generated by art, there are many good
reasons to consider art as an attractive asset class in terms of long-term
investments. Art retains value and
generates moderate real return, which
is why art and collectible assets represent sizable assets for many high net
worth individuals (HNWIs).
Italy is a particularly tax-friendly

country for those who inherit or sell
artwork, especially those who face
high taxation – as is the case with the
USA, the UK, France and Germany –
where private collectors may need to
undertake estate planning, resorting
to the creation of trusts or similar vehicles for tax purposes.
Firstly, Italy’s Wealth Tax is not applied to works of art owned by individuals or companies.
In addition, income tax for individuals depends on whether the individual

is engaged in a commercial activity:
no tax is levied on income that does
not result from a commercial activity
(e.g. non-recurring sales made by private collectors).
Furthermore, the current Italian tax
regulations on inheritance and gifts
are more favourable than those applied in France, Germany, the USA and
the UK, where taxation can be up to
40% of the value.
With regard to inheritance tax, the
value of the art assets subject to taxa-

tion (including money, jewellery and
furniture, defined as the personal
property intended for use or decoration of housing including unrestricted
cultural assets) may be limited to 10%

GGI member firm
Loconte & Partners,
Studio legale e tributario
Law Firm
Bari, Italy
Andrea Enrico Maria Eliseo
E: andrea.eliseo@studioloconte.it
Prof Stefano Loconte
E: stefano.loconte@studioloconte.it
T: +39 080 572 2880
W: www.loconteandpartners.it
Andrea Eliseo is an Associate at Loconte
& Partners, a member of the firm’s Global
Wealth Management department and a full
member of STEP. His practice focuses on
advising high net worth individuals and
family offices regarding private client mat-

of the entire estate.
Therefore, let’s recall the words of
Andy Warhol: “Being good in business is the most fascinating kind of
art. Making money is art and working

is art and good business is the best
art”. With this in mind, remember that
Italy is one of the most tax-friendly
countries for those who inherit or sell
works of art.

Andrea Enrico
Maria Eliseo

ters (including trust, asset protection, generation skipping and estate planning).
Stefano Loconte is the founder of the law
firm Loconte & Partners. He is a Law and
Tax Consultant to the Ministry of Labour,
counsel to the Chair of the VI Permanent
Commission – Finance of the Italian Chamber of Deputies and a Professor of Tax Law,
International Tax Law and Trust Law at the

Prof Stefano
Loconte

Università LUM “Jean Monnet” in Casamassima, Italy.
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The use of interest-free
loans in offshore trust
structures by South Africans
By Graeme Saggers
Currently, when transferring assets to a
trust, a South African resident can do so
either by donating or selling the assets to
the trust. A donation is taxed at a rate of
20%, so the most common approach is
to sell the assets on loan account. Transfer pricing rules indicate that such a loan
must incur interest at an arm’s length
rate and failure to do so may result in the
South African Revenue assessing their tax
liability as if interest was incurred. The
recent Taxation Laws Amendment Bill
of 2016 proposes further control measures over interest-free loans to trusts,
the result being that if a taxpayer makes
an interest-free loan to a trust (whether
local or international), imputed interest
will be added to the loan in the hands of
the lender which will not be subject to the
annual interest exemption. Furthermore,
if the seller does not recover this amount
of tax from the trust within a period of
three years after the end of the fiscal year
in which the income was declared by the
seller, the tax attributable to that income
will be treated as a donation by the seller

GGI member firm
Nolands SA
Auditing & Accounting, Tax,
Advisory, Corporate Finance,
Fiduciary & Estate Planning
Cape Town, South Africa
Graeme Saggers
E: graemes@nolandscpt.co.za
T: +27 21 658 6600
W: www.nolands.co.za
Graeme is the National Tax Partner for Nolands. He obtained his BCom (Hons) degree
at Rhodes University and qualified as a Chartered Accountant in 2009 after completing his
articles at KPMG. He joined Nolands in 2011
as an Audit Manager and was appointed as the
Tax Director at Nolands in September 2014.
Nolands SA is a national auditing firm, with
ten offices located in all major centres in South
Africa, Zimbabwe and Mauritius, employing
almost 200 people focused on providing the

to the trust and attract donations tax at a
rate of 20%. The law is still in draft format
and it remains to be clarified exactly how

Graeme Saggers

best possible solutions for its clients. Nolands
prides itself on being “out of the ordinary” and
its ability to integrate services and respond
rapidly to clients’ needs.

the currency denomination of the loan
will affect the interest rate of the imputed
income.

To gift, or not to gift
By Allen J. Falke
The topic of gifting assets is often
an important discussion in the world
of estate planning. Generally, a main
point of gifting is to remove assets
from the estate of the donor to avoid
potential estate taxes on the asset.
Even if a gift is subject to a gift tax,
gifting early can remove an appreciating asset from the estate at a lower
value. However, when considering
making a gift, it is important not to
forget the potential income tax consequences.
The general rule is that when a donor makes a gift, the tax basis transfers
over to the recipient. This is known as
“carry-over basis”. When the recipient
later sells the asset, the recipient may
have to pay capital gains tax on the
difference between the basis and the
sale price.
However when an asset passes
through an estate the
basis of the asset will receive a “step-up in basis”
to the fair market value at
the time of death. The recipient could then sell the
asset and pay no capital
gains tax. Given that the
federal estate tax exemption in the USA is currently
relatively high, the exemption for 2016 is $5,450,000
per individual. When combined with portability for
a married couple, this effectively results in the first
$10,900,000 of an estate
being exempt from federal
estate tax. Therefore, if a
client’s estate falls under
the exemption amount,
careful thought should be
given before low basis assets are gifted, and in a
taxable estate the basis of
assets to be gifted should
be reviewed.

GGI member firm
Mirick, O’Connell,
DeMallie & Lougee, LLP
Law Firm, Corporate Finance
Worcester, MA, USA
Allen J. Falke
E: afalke@mirickoconnell.com
T: +1 508 791 85 00
W: www.mirickoconnell.com
Allen is a member of the Mirick O’Connell’s
Business Group and Trusts and Estates
Group. He focuses his practice on tax, estate, and business planning. Allen provides
estate planning for high net worth individuals and succession planning for business
clients. He advises clients on tax matters
related to business
acquisitions, restructuring, business formations and combinations.

Allen J. Falke

Mirick O’Connell is a law firm which employs 60 attorneys, serving businesses
and individuals from offices in Worcester,
Westborough and Boston, Massachusetts.
Founded in 1916, Mirick O’Connell offers
innovative solutions to the issues facing its
diverse client base.
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Obtain UK tax relief on
the same donation twice
By Emma Florentin-Lee
In certain circumstances an
estate may obtain inheritance
tax (IHT) relief for a charitable
transfer while a beneficiary
may obtain income tax (IT) relief for the same donation.
Under UK IHT law, any assets bequeathed to a charity
on death are exempt from IHT.
In order to obtain IHT and IT
relief, the testator would draft
their will on the basis that the
asset was to pass to an individual, Mr X, as a specific
pecuniary legacy (rather than
directly to charity) but state in
that will that the testator wishes for Mr X to pass said asset
to a nominated charity.
IHT would initially be
charged on the asset left to Mr X under
the terms of the will. Assuming Mr X
does then pass the asset to the nominated charity (he is not legally obliged
to do so), he would obtain IT relief for
the donation in the normal way. As long
as Mr X passes the asset to the nominated charity within two years of death
the gift is treated as being made by the
deceased in their will. Any IHT paid by
the executors of the deceased on this
asset when it was originally transferred
to Mr X would be refunded as it would
now become an exempt transfer for
IHT purposes.
This may be of interest to clients
with an exposure to both UK IHT and
IT. However, they should first seek advice in their home countries. It is important to remember that the legislation may be revoked at any time, and
that the deceased would be relying on
the conscience of Mr X to comply with
their will to pass the asset on to the
nominated charity!

GGI member firm
Citroen Wells Chartered Accountants
Auditing & Accounting, Tax, Advisory,
Corporate Finance, Fiduciary & Estate
Planning
London, United Kingdom
Emma Florentin-Lee
E: emma.florentin-lee@citroenwells.co.uk
T: +44 20 7304 2000
W: www.citroenwells.co.uk
Emma Florentin-Lee is a partner at Citroen
Wells dealing with a wide range of clients’
tax and accounting needs. She recently
passed her Chartered Tax Advisor exams
and won two awards for her performance
in the Inheritance Tax, Estates and Trusts
paper. She is increasingly involved
with this area of the
firm.
Citroen Wells’ partners include spe-

Emma
Florentin-Lee
cialists with years of practical knowledge
assisting their international clients including the financial problems facing property
investors, dealers and developers. They offer a range of high quality accounting, tax,
financial and business services.

Tax avoidance – will tax
authorities put pressure
on trustees? [Part 1]
By Paul Malin
The landscape facing both taxpayers and their intermediaries continues
to change. In the UK particularly, HM
Revenue & Customs (HMRC) are targeting trustees and other intermediaries in their bid to counter all forms of
marketed avoidance.

What is the
scale of the problem
facing HMRC?
According to the 29th Report of the
Public Accounts Committee, the annual loss due to marketed avoidance
was £10.2 billion which is attributable
to 10,000 people using 324 schemes.
The Report states that the Disclosure
of Tax Avoidance Schemes regime
(DoTAS) only captures 46% of tax
avoidance.
Accelerated Payment Notices were
introduced by HMRC in order to deny
taxpayers the cash advantage brought
about by tax avoidance schemes. In
addition, the maximum penalty facing a promoter for failing to disclose
a scheme was increased to £1 million.

So what else
can be done?
HMRC is not being complacent in
countering the practicalities of administrating such structures. They know that
the administration of such structures is

carried out by trustees who may be located in offices outside of the UK mainland.
In extreme cases, what is to stop
HMRC from threatening to revoke their
licence to operate in the UK?
Unfortunately this may not be beyond the realms of possibility. Watch
this space.

GGI member firm
Haines Watts
Auditing & Accounting, Tax, Advisory,
Corporate Finance, Fiduciary &
Estate Planning
United Kingdom
Paul Malin
E: pmalin@hwca.com
T: +44 7919 375 650
W: www.hwca.com
Paul Malin is a tax specialist and Partner
at Haines Watts, a leading provider of
business advice and accounting services
to owner-managers of companies in the
UK and abroad. It has more than 60 offices throughout the UK. Paul heads up
the Tax Dispute Resolution Team.
Haines Watts assists clients in complying
with all areas of UK tax, whether direct or
indirect taxation. The UK’s tax system is
one of the most complicated in the world

Paul Malin
for individuals, businesses and trustees
to comply with whilst building and protecting wealth. Visit them at www.hwca.
com.
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New Zealand Foreign
Trusts under the spotlight
By Bethan Boscher
New Zealand’s Foreign Trust
(“NZFT”) industry was recently reviewed
by an independent advisor to the New
Zealand Government. Following the recent international Panama Papers scan-

GGI member firm
Morrison Kent
Law Firm
Auckland, New Zealand
Bethan Boscher
E: bethan.boscher@morrisonkent.co.nz
T: +64 9 303 21 64
W: www.morrisonkent.co.nz
Bethan is admitted as a Solicitor of the
courts of England and Wales and is currently undergoing re-qualification to be
admitted in New Zealand. She previously
worked in private practice in Guernsey
where she specialised in asset planning
law with a particular focus
on establishing and advising on trusts, wills and
estates and general asset

dal, there was concern in New Zealand
that NZFTs could be used to facilitate
illegal activity leading to calls to abolish
NZFTs. However, the review has muted
this concern, recommending that NZFTs
are retained but with a significant increase in disclosure requirements.

Bethan Boscher

planning.
Morrison Kent have been providing a range
of specialist legal services to corporate,
commercial, public and personal clients
for over 80 years, forging a long tradition
of integrity and client-centred service.

Importantly, the review noted that
while there has been considerable media attention in New Zealand on NZFTs,
there has been little concern in the international media, while it also confirmed
that the OECD still views New Zealand
as compliant with the highest standards.
However, the review concluded that
changes are needed to tighten the industry and legislation is currently with New
Zealand’s parliament to bring in these.
Changes proposed include introducing
a register of trusts, but with information
only disclosed to certain regulatory bodies in New Zealand, annual reporting
and extension of anti-money laundering
laws. While the changes proposed seem
dramatic at first glance, they should
result in a strong, legitimate and compliant NZFT industry and continue to
maintain New Zealand’s reputation as
a compliant country. Rather than a dramatic overhaul of NZFTs, the changes
largely supplement the modern regime
of automatic information sharing for
trusts worldwide.
Full details of the review and proposed changes can be found on the GGI
Forum.
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