Trust and Estate Planning Practice Group
October 19th, 2012
GGI World Conference
Rome

Leadership Team
•

Steven L. Cantor – Cantor & Webb P.A. - USA
Global Chairperson

•

Sergio Guerrero Rosas – Guerrero Santana Tax, Audit & Consulting – Mexico
Global Vice Chairperson

•

Emma Loveday – Wedlake Bell LLP - UK
Global Vice Chairperson

•

Camilla Wallace – Wedlake Bell LLP - UK
Chairperson for the European Region

•

Oliver Muñoz – Quijano & Associates - Panama
Chairperson for the Latin American Region

•

Dennis Nerland – Shea Nerland Calnan LLP - Canada
Chairperson for the North American Region

Trust and Estate Planning Practice Group
Purpose and Objectives
Given the mobility of high net worth private clients, there is a great need for
those in the trust and estate profession to be able to identify cross border issues
and to develop and maintain a network of colleagues with whom such issues
can be property addressed.
1. To provide a focus for GGI members from the legal, accountancy and
business advisory professions whose occupation includes a significant
involvement with any of the planning, creation, management of and
accounting for, trusts and estates, executorship administration and related
taxes.
2. To promote discussion of aspects of tax, accounting, administration statute
and case law that are of
general concern to trust and estate practice group
members.
3. To advance training and learning and to promote the practical aspects of
cross border trust and estate planning and administration.
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Agenda
• Overview of the use of Jersey trusts, companies,
foundations and partnerships for estate and tax planning.
• What challenges do trustees face from changing tax
regimes and increasing tax-information exchanges,
when beneficiaries reside in multiple jurisdictions?
• How should trustees handle issues arising from the
divorce or death of the settlor or beneficiaries of a trust?

Wealth structuring through Jersey
• Increasingly sophisticated clients.
• Greater awareness of importance of care in
establishing and managing tax-efficient structures.
• Key structures used: trusts (including trusts with PTCs
as trustees); foundations; and limited partnerships.

Creating the structure
• Regulatory requirements
• Reputation of the jurisdiction
• Management and control
• Segregation of assets

Managing the structure
• Transferring assets into the structure
• Extracting assets from the structure
• Planning for possible future fallout
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What challenges do trustees face from changing tax
regimes and increasing tax-information exchanges, when
beneficiaries reside in multiple jurisdictions?
• Most wealthy families have an international aspect to
their affairs.
• Differing tax regimes demand different structures and
investment strategies: e.g.: USA; UK; France.
• Trust settlor and beneficiaries look to the trustee to assist
in managing the trust’s affairs to minimise tax liabilities.
• What can the trustees do to help achieve this aim?

How should trustees handle issues arising from the
divorce or death of the settlor or beneficiaries of a trust?
• Divorce:
• Increasing tendency for family courts to see assets held in trust as a part
of the matrimonial assets: c.f.: Whaley -v- Whaley 2011 EWCA Civ 617.
• Should an offshore trustee submit to the jurisdiction of the relevant
court? Or provide information to assist the court? Or agree to exercise
powers to give effect to an order of the court?

• Death:
• Preparing for eventual death of the settlor: letters of wishes; family
council.
• Trustee needs to act impartially; and, where minors are involved, in loco
parentis

Contact details
Robert Christensen
rchristensen@volaw.com
+44 (0)1534 500400

www.volaw.com

Questions?

TRUST & ESTATE PRACTICE GROUP

LATEST DEVELOPMENTS IN CROSS
BORDER ESTATE PLANNING

Guy Wiltcher, Partner
Greystone Trust Company Limited

AGENDA
• THE FUTURE OF TRUSTS
• NOMINEE ARRANGEMENTS & EQUITABLE SET OFF
• DEVELOPMENTS REGARDING BUYING OR OWNING
A HOME IN LONDON
• AIRCRAFT ACQUISITION, REGISTRATION & VAT
PLANNING

THE FUTURE OF TRUSTS
1.

You can run, but you can’t hide
a) TIEA’s
b) FATCA & automatic exchange of information
c) AML & KYC – source of wealth & ultimate beneficial ownership
d) No confidentiality beyond attorney/client privilege?

2.

Where there’s a blame, there’s a claim
a) When did tax avoidance become immoral & GAAR
b) Independent tax & legal advice for settlors
c) Remote trustees
d) Trusts aren’t products
e) Not so secret profits

CONCLUSION: ARE YOU RAISING THE BAR?

NOMINEE ARRANGEMENTS & EQUITABLE SET OFF
Elle Macpherson wins right to appeal against Kaupthing decision

Using a nominee company for privacy in a personal transaction, the UBO placed
deposits with a bank and gave personal guarantee to the bank to secure a loan to the
nominee company. The nominee shareholder acted under a typical short declaration of
trust. When the lending bank collapsed, the liquidators sought full repayment of the
loan by the nominee company without offsetting the UBO’s personal cash deposits in
the collapsed bank.
The transaction was unique and exceptionally well documented and advice had been
taken.
IOM court found equitable set off should apply, that ruling was reversed on appeal on
the basis that there were no “mutual dealings” between the UBO and the nominee
company. The UBO has now been given leave to appeal to Privy Council.
CONCLUSION: NOMINEE ARRANGEMENTS ARE BEING SCRUTINISED

DEVELOPMENTS REGARDING BUYING OR OWNING A HOME IN LONDON
The UK historically had a relatively benign tax regime regarding the ownership of domestic
residential property by UK non domiciled individuals, and there have been substantial foreign
purchases of properties in central London to mitigate currency, political and bank risks.
Properties were usually acquired by offshore companies to mitigate UK inheritance tax risk.
UK government has made some changes and proposes further changes from 1st April 2013 to
encourage removal of properties from those entities and discourage buying homes through
structures.
Properties valued at in excess of £2 million which are acquired or held by “non natural” persons
are subject to a punitive stamp duty tax of 15% on purchase and, an escalating annual charge on
high value UK residential property, the extension of capital gains tax on the disposal of UK
residential property by “non natural” persons and shares or interests therein have been proposed
from 6th April 2013.
Conclusion: Clients owning a UK home worth near £2 million via a company etc should
monitor developments and review those structures before April 2013 and consider whether
or not the structure will remain fit for purpose when the proposals are finalised and
implemented.

AIRCRAFT ACQUISITION, REGISTRATION & VAT PLANNING
The Isle of Man Aircraft Registry was established five years ago to provide a customer
focused service for the registration of high quality private and corporate jets and high
quality twin turbine-engine helicopters. Isle of Man registered aircrafts cannot be used
for Commercial Air Transport and we are not able to register fixed-wing aircrafts below
5,700 kgs other than for residents of the Isle of Man. The 500th aircraft was registered at
the end of June 2012.
With surveyors resident in Switzerland, USA, UK and the Isle of Man, the Aircraft
Registry provides an efficient and cost-effective service; it is the only dedicated
European based private and corporate aircraft register that has high regulatory standards,
great international reputation and a competitive scheme of charges.
Simple taxation regime – no insurance premium tax (6% in UK) a nil rate corporate
income tax, no capital gains or withholding taxes and integrated with UK & EU VAT
regime but managed locally.
CONCLUSION: COME FLY WITH US

WHO WE ARE
The Isle of Man is a Crown Dependency in the British Isles. While
legally independent and self governing, our financial services sector is
closely integrated with that of the United Kingdom.
Greystone LLC is a leading firm of Chartered Accountants in the Isle of
Man. Greystone Trust Company Limited and its subsidiaries are the trust
and corporate services arm of our practice. Greystone Trust is licensed by
the Isle of Man Financial Supervision Commission.

Website: www.greystone.im

THANK YOU FOR LISTENING!

FOR FURTHER INFORMATION PLEASE CONTACT:MICHAEL RIDDELL OR GUY WILTCHER ON +44 1624 620 711
OR
EMAIL: MAIL@GREYSTONE.IM

PRESENTATION TO TRUST
AND ESTATE PLANNING
PLANNING GROUP
Rome October 19th 2012

Georges Troy
Partner

Using a US Limited liability company
holding a residential property in France
if the US LLC is held by members tax residents in a third State
Partners of the US
LLC are tax
residents in a
third State

US LLC

Residential
Property
in France

French tax authorities claim that the US Limited liability company is engaged in
a commercial activity in France and is liable to French corporation tax upon a
theoretical rent calculated upon the value of the French residential property
French Administrative instruction dated April 26th, 1999 relative to the France
US income Tax Treaty of August 31st, 1994 deals with the tax treatment of US
partnerships whose revenues are referred to members’ tax residents in a third
State.
To determine whether a US partnership can be assimilated to a French
partnership, the French tax authorities examine the following points:
- Limited Liability Company’s purpose
- US partnership public or secret
- Ability for a member to assign or not to assign its Limited Liability
Company interest
- Extent of members’ liability in the Limited Liability Company

LIMITED LIABILITY COMPANY’S PURPOSE

Bad
The Company shall have as its principal purpose the right to be engaged in any
lawful act or activity for which companies may now or hereafter be engaged or
organized under the Delaware Limited Liability Company Act
Good
The sole purpose of the Company is to acquire and own a residential real estate
located in France [_______]. The Company has the power and is authorized to
do any and all acts and things necessary, appropriate, advisable and/or
convenient for the furtherance and accomplishment of the purpose of the
Company.

US PARTNERSHIP PUBLIC OR SECRET

The Company’s adviser must be ready to produce at first request the certificate
of formation of the Limited liability Company

Ability for a member to assign
or not to assign its Limited Liability Company interest
Bad
Any Partner can sell, assign, transfer (including without limitations distribution
to such Partner’s equity holders, whether in the form of dividend or otherwise),
encumber or otherwise dispose of, any Interest in the Company without
approval of the remaining Partners.
Good
No Partner shall sell, assign, transfer (including without limitations distribution
to such Partner’s equity holders, whether in the form of dividend or otherwise),
encumber or otherwise dispose of, any Interest in the Company without the
prior approval of the remaining Partners.

Liability of Partners.

Good

The Partners shall be personally liable for all and any debts, obligations and
liabilities of the Company, whether arising by contract, or otherwise, by reason
of such Partners’ status as a Partner of the Company. Each Partner shall further
be liable to the Company for the payment of his or her capital contribution.

If precautions listed above are taken the US LLC can claim that
French corporation tax is not due in France

Proposed renegotiation
of the France-Luxembourg double tax treaty

France has asked Luxembourg to renegotiate the existing double tax treaty and
the latter has accepted. It seems as though the amendment shall come into force
on January 1st, 2013.

Current situation

Taxation of capital gains – sale of French real estate asset directly owned by
a Luxembourg company is taxable only in France
Under the France - Luxembourg double tax treaty as currently drafted, income
arising from the "exploitation of immovable property shall be taxable only in
the territory in which the immovable property is located" (Article 3). This
Article further states that "profits derived from the alienation of such property"
shall similarly be taxable only in that territory in which the immovable property
is located.

A disposal by a Luxembourg-resident entity holding directly real estate
located in France is taxable only in France.

Luxembourg
Company

Residential
Property
in France

Current situation
Taxation of capital gains – sale of shares in entity holding real estate asset
However, in the event that shares in a company holding real estate are sold, then
such shares are not considered to be "immovable property". The treaty provides
that gains arising on such a disposal are to be taxable only in the territory in
which the entity making the disposal is tax-resident.
Hence, on a disposal by a Luxembourg tax-resident entity of shares in a second
entity (itself tax-resident in France) which holds real estate located in France,
any gain arising on sale of shares in the French company is taxable only in
Luxembourg. The relevant provisions of Luxembourg tax law are then in point,
including the potential application of the participation exemption regime.

Luxembourg
Company

French
Company

Property
in France
A disposal by a Luxembourg-company of shares in the French company
owning real estate located in France is taxable only in Luxembourg.
According to the provisions of Luxembourg tax law, the participation
exemption regime applies and there is no taxation in Luxembourg.

Potential changes
The French tax authorities intend to introduce the "prépondérance immobilière"
clause into the France- Luxembourg double tax treaty as it is the case in many
tax treaties negotiated by France. Consequently shares in an entity holding
predominantly real estate assets could also be considered to be "immovable
property" for the purposes of the treaty.
In such a case, any capital gains arising on a disposal of shares in a company
holding real estate could, in the future, be taxable only in the territory in which
the real estate is located. Using the example above, this could result in gains
arising on the disposal of shares in an entity (resident in Luxembourg or
France) holding real estate in France being taxable only in France rather than in
Luxembourg, as is the case now. Given that a full participation exemption may
currently be available in Luxembourg in respect of gains arising on such a
disposal, this is potentially a very significant amendment.

Luxco 1

Luxco 2

Property
in France
A disposal by Luxco 1 of its shares in Luxco 2 owning real estate located in
France is taxable only in Luxembourg.
According to the provisions of Luxembourg tax law, the participation
exemption regime applies and Luxco 1 is not taxed in Luxembourg.

Principal measures of
the second amending finance bill for 2012
Individuals
•

An exceptional wealth tax “contribution” for 2012, calculated according to the
progressive scale that applied up to 2011 (i.e. at rates ranging from 0.55% to
1.8%), will apply to taxpayers whose taxable net assets exceed EUR 1.3 million.
The wealth tax paid in June 2012 will be credited against the new surcharge,
which will be payable by November 15th, 2012.

•

Gift and inheritance taxes will rise: although the tax rates remain the same, the
personal allowance applicable as between parents and children is reduced from
159,325 euros to 100,000 euros. In addition, the allowance will only revive every
15 years (instead of every 10).

•

Income and capital gains derived by non resident persons from immovable
property located in France will be subject to a new 15.5% tax. This is a major
change in the taxation of non-residents

Contact details

Georges Troy
paris@troy-avocats.com
+ 33 (0) 1 58 05 44 45
www.troy-avocats.com

Residence of Trusts with
Canadian Beneficiaries;
the new Paradigm
Denis Nerland
Shea Nerland Calnan LLP

Canadian Trusts & Foundations
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U.S. Beneficiaries of Foreign Trusts
Significant Tax and Reporting Issues
Steven L. Cantor
October 19, 2012
GGI Trust & Estate Practice Group
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Income Taxation of The Trust
and Its Beneficiaries

Income Taxation of Trusts
and Beneficiaries
• Grantor Trust
• Person treated as owner of assets is subject to U.S. income tax on
current income (grantor trust does not have accumulated income)

• Non-Grantor Trust
• Trust subject to U.S. income tax except that beneficiaries are taxed
on receipt of distributions of income and income required to be
distributed (whether or not actually distributed)

• Foreign vs. Domestic
• Accumulation Distributions from foreign trust subject to
throwback rules – U.S. income tax and interest charge
• Accumulated income loses character

• CFCs and PFICs

Classification of a Foundation for
U.S. Tax Purposes
• Foundations may be treated as either trusts or corporations
under U.S. federal tax laws, depending upon the facts and
circumstances.
• A foundation should be treated as a trust for U.S. federal tax
purposes if it is established for the purpose of protecting and
conserving property for the beneficiaries (i.e., estate planning
and asset protection purposes), and it is not established as a
device to carry on a profit making enterprise.
• If the foundation is characterized as a corporation, then other
United States tax consequences may arise.
47

U.S. Citizen or Resident - Foreign Trust
• A foreign trust will be a grantor trust if a U.S. person
directly or indirectly transfers property to a foreign
trust and the trust has a U.S. beneficiary.
• Definition of U.S. beneficiary
• Exceptions:
• Transfers by reason of death or for fair market
value
• Charitable trusts
• Applicable to nonresident alien who becomes a
U.S. resident within 5 years of a transfer

U.S. Citizen or Resident Foreign or Domestic Trust
• If a U.S. person is the grantor of a trust, he will be treated as
the owner of the assets of the trust to the extent he has
retained certain powers or rights which are exercisable
without the consent of an adverse party.
• A person other than a grantor can be treated as the owner of
the assets of the trust – Sec. 678 and 672(f)(5)

NRA - Foreign or Domestic Trust
• Must meet same tests as U.S. citizen or resident plus:
• Power to revest title to the trust property in the grantor is
exercisable either by the grantor alone or by the grantor
with consent of a related or subordinate person who is
subservient to grantor (incapacity issue)
• During lifetime of grantor, income and principal may be
distributed only to grantor and/or spouse of grantor
• Certain compensatory trusts

Typical Trust Structure
Foreign
Revocable
Trust
Foreign
Company

Financial
Account

Planning Issues and Strategies

Funding of Trust
• Transfer of U.S. situs property
• Transfer of foreign situs property

Gifts During Settlor’s Lifetime
• Transfers from foreign
corporations or foreign
partnerships
• Transfers from trust
• Transfers made by settlor
personally

Step-Up In Basis

• Benefit
• How to do it?

Dealing With Foreign Corporations

• Basis
• Retained earnings
• CFC and PFIC rules

Incapacity of the Settlor
• Power to revoke or otherwise revest
• Dispositive provisions
• Pitfalls to avoid

Jointly-Settled Trusts
•

General Power of Appointment for Surviving
Spouse:
•

Power must be exercised to
transfer to another trust

•

Surviving spouse must have
a power over the new trust to
be treated as an owner

•

Distribution and recontribution

Accountings
• Typical method
• U.S. standards

Community Property

• US spouse
treated as owning
or transferring
half?

Strategies for Nongrantor Trusts
• Implementing plan for foreign corporations
• Minimizing U.S. income tax and the application of the
throwback rules
• Purchasing tangible
property

United States Reporting Requirements

Important Forms
• U.S. Treasury Department
Form TD F 90-22.1
• IRS Form 3520
• IRS Form 3520-A
• Foreign Grantor/Nongrantor
Trust Beneficiary Statement
• IRS Form 5471
• IRS Form 8621
• IRS Form 8938

Most Common Errors

Common Mistakes
• Unrestricted power to remove and replace the trustee
• Failure to timely file reporting requirements
• Failure to maintain companies properly
• Failure to recognize and plan for the CFC or PFIC issues
• Transfer from account owned by foreign corporation or foreign
partnership
• Failure to treat certain loans or guarantees as distributions
• Unintentionally creating a nongrantor trust
• Failure to take timely advice

Contact Information
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Suite 3112, Miami, FL 33131
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•
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