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1.1 KEY STRATEGIC ISSUES
 Economic issues
¡ Ownership split
÷

The strategic importance of a JV determines the pattern of the
shareholding Agreements between a JV partner
¢

÷

E.g. a JV Partner contributing only intellectual property to a JV Company may
prefer a smaller shareholding & profit by way of royalty. On the contrary, the JV
Partner who is much larger in size could prefer larger control of the JV
Company’s management & business operations

Further, since SHA defines shareholder’s rights so these rights can be
classified as Statutory Rights & Contractual Rights
¢ While Statutory Rights are driven by the basis and the extent of the
shareholding whereas Contractual Rights are derived from the terms &
conditions of the SHA
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 E.g. Any JV Partner holding more than 25% in the JV Company would be

able to exercise certain amount of control such as exercising right to block
certain special matters. At the same time a JV Partner holding more than
10% or more of the issued and paid up capital can exercise certain Statutory
Rights such as Rights against Variation; Derivative Rights & such other
rights to minority shareholders as entitled by shareholding agreement
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¡

¡

Valuation Issues – Effective time & related adjustments
÷

Enterprise valuation

÷

Asset valuation (Intangible and tangible)

Foreign Direct Investment (FDI)
÷

Persons resident outside India are permitted to invest in securities of
Indian Companies depending on the sectoral caps & as per the provision
of Foreign Exchange Management Act of 1999.
¢

Investment can be in the shares / compulsory convertible preference shares
(CCPS) / compulsory convertible debentures (CCD) of an Indian Company
either through Automatic Route or after obtaining approval from Foreign
Investment Promotion Board (FIPB) set up by Government of India under
Approval Route
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÷

÷

Further, Government of India via Press Note 4, 2009 brought those
Indian companies ‘controlled’ by foreign investors, where Indian
companies with more than 50% of their shares are held by foreign
investors or companies where foreign investors have control over the
Board of Directors, within the purview of FDI regulations
Subsequently, FDI Policy Circular No. 1 of 2014 dt 17-04-2014 issued by
DIPP clarifies that ‘control’ shall include the right to appoint a majority
of the directors or to control the management or policy decisions
including by virtue of their shareholding or management rights or
shareholders agreements or voting agreements.
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¡

50:50 JV Entities May Be Considered Foreign Entities
÷

÷

÷

The downstream investments and sectors in which investments are made
by the JV entity, will be subject to foreign investment restrictions if the
50:50 joint venture company is categorized as a foreign owned Indian
entity (i.e. if the parent JV is owned and controlled by foreign investors)
The threshold to establish foreign ownership is normally placed at 51%,
but under certain circumstances control may arise at 50% level also.
No approval is required if the joint venture proposal conforms to the
industry / product classification and foreign equity limit. In the event the
proposed joint venture proposals, does not satisfy these two criteria, it
would require the Government of India’s, i.e. FIPB’s approval.
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Foreign Institutional Investment (FII)
÷

÷

÷

Purchase/ sales of shares or convertible bonds of an Indian company are
possible by a registered FII/ sub-account holder under the ‘Portfolio
Investment Scheme’ (PIS) route upto 10% of the total issued share capital.
Similarly, a sub-account under ‘foreign corporate’ or ‘foreign individual’
category cannot invest more than 10% of the total issued capital of the
Indian company
Further, the aggregate holdings of all FIIs/sub-accounts shall not exceed
24% of paid-up share capital of the Indian company. However, this limit
can be increased, up to Sectoral cap or statutory limit through a resolution
by its Board of Directors followed by a special resolution to that effect by
its General Body.
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Capital Commitment & Default Remedies
÷
÷
÷

÷

¡
¡
¡
¡

Initial requirement/commitments
Subsequent commitments
Availability of external financing (equity/debt) & obligation of utilizing
available debt capacity
Default remedies – Dilution (Punitive vs. FMV vs. Agreed upon valuation
methodology

Budget, its approval rights & budget deadlock
Impact on JV Partner’s Balance sheet
Dividend & cash distribution
Accounting treatment
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 Governance Issues
¡ Competition Law Perspective
÷

÷

When a JV company is formed by combining two big competitors to take
advantage of business scale, supply chain efficiencies, cost efficiencies etc. this kind
of JV can draw significant pricing power, market share or adoption of anticompetitive practices which can adversely impact smaller competitors
Important to check whether a JV is a monopoly enabler or not & its impact on the
market. Thresholds have been defined at the enterprise level and at the Group level
as follows:

In India

Assets

Turnover

Enterprise

1500 cr (appro $330 mn)

4500 cr (approx$1 Bn)

Group

6000 cr (appro $1.32 bn)

1800 cr (approx $4 bn)

Assets

Turnover

In India or
Outside

Total

India

Total

India

Enterprise

$750 mn

750 cr (appr
$165 mn)

$2.25 bn

2250 cr (appr
$500 mn)

Group

$3 bn

750 cr (appr
$165 mn)

$9 bn

2250 cr (appr
$500 mn)
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¡

JV Agreement Perspective
÷
÷
÷
÷
÷
÷
÷

Broad or limited purpose clause
Board size & representation
Officers – independent/dedicated vs. sponsor provided with potentially competing
obligations
Minority protection / super majority voting permissions
Standards for decision making
Deadlocks on operating plans
Dispute resolution
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¡

Human Resource Perspective
÷

The cultural issues are one of the key factors negating the advantage of
combined forces
E.g. While the large, established parent company had a command-and control
culture, but the company’s leaders recognized that the JV would have to be much
more nimble, market-focused and innovative than the parent to capitalize on the
business opportunity & to set JV company on a path of innovation

÷

Transferring existing employees or hiring significant staff in JV Company

÷

Difference also arises given the compensation & reward programs
E.g. From a compensation perspective, while one company had a philosophy of
paying high base salary & low variable pay to its staff but the other company had
a philosophy of low base salary & high variable pay to its staff. So, the two
philosophies did not worked together
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÷
÷
÷
÷

¡

If employees are shared then who makes the decision regarding employment status
Cost sharing of employees in a JV Company
Labor union relationship
What happens to existing non-competition agreements if employee is leaves the
organization or is transferred or shared with JV Company

Taxation Issues
÷
÷
÷
÷
÷

÷

Avoiding double taxation
Access to losses and tax credits
Taxes associated with forming JV & transferring business or assets to it
Tax on allocation, distribution & disposition or sales to one party
International tax aspects, including taxation in host country of the JV and/or its
members, possible application of tax treaties and special rules for real property and
governmental ventures
Transfer Pricing on issue of shares to Parent (controlling foreign enterprise)

1.3 SPECIAL FOCUS — REIT
 REAL ESTATE INVESTMENT TRUST
¡ Opportunity for US$50 Bn investments in REITs
¡ Securities & Exchange Board of India notified regulations governing
Real Estate Investment Trust (REIT) & Infrastructure Investment
Trust
¢
¢

¢
¢

¢
¢

Close ended real estate investment scheme
Investment in property with the aim of providing return to unit
holders
Returns to be derived from rental income & capital gain
May invest in commercial real estate either directly or through Special
Purpose Vehicle (SPV)
PPP projects would require investment through SPV only
Minimum public holding in REITs should be 25% while the total
number of outstanding units at all times as well as the number of unit
holders — who are part of the public — should be 200

1.3 SPECIAL FOCUS — REIT
÷

Few notable points continues………..
¢ Minimum asset value of Rs. 500 Crore (approx. US$90 mil) required to
launch REIT IPO Investment in property with the aim of providing
return to unit holders
¢ Under both the initial offer and follow-on public offer, the REIT should
not accept subscription of an amount less than Rs 2 lakh (approx. US
$3300) from an applicant, as per the norms. Sebi has said that at least
80% of the value of REIT assets should be invested in completed and
rent generating properties
¢ In India the REIT will invest in commercial real estate assets, either
directly or through SPVs. In such SPVs a REIT shall hold or proposes to
hold controlling interest and not less than 50 per cent of the equity
share capital or interest

2.1 R. N. MARWAH & COMPANY
Chartered Accountants
§

Established	
  in	
  1946	
  by	
  Late	
  Shri	
  R.N.	
  Marwah	
  

§

Registered	
  as	
  a	
  Partnership	
  ﬁrm	
  in	
  1961	
  

§

Rich	
  history	
  and	
  background,	
  having	
  a	
  forte	
  in	
  taxaFon	
  

§

Empanelled	
  with	
  Reserve	
  Bank	
  of	
  India	
  and	
  Comptroller	
  of	
  Auditor	
  General	
  of	
  India	
  (C&AG)	
  

§

Empanelled	
  with	
  Canara	
  Bank,	
  CorporaFon	
  Bank,	
  Vijaya	
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  Bank	
  of	
  India,	
  ING	
  Vyasa	
  Bank,	
  Yes	
  
Bank	
  	
  

§

AcFve	
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   of	
   ConfederaFon	
   of	
   Indian	
   Industry,	
   Swiss	
   Business	
   Forum	
   and	
   Indo-‐German	
  
Chamber	
  of	
  Commerce	
  

§

Member	
  of	
  GENEVA	
  GROUP	
  INTERNATIONAL,	
  one	
  of	
  the	
  world’s	
  leading	
  networks	
  of	
  professional	
  
and	
  independent	
  law,	
  accounFng	
  and	
  consulFng	
  ﬁrms	
  with	
  presence	
  in	
  over	
  80	
  countries	
  

§

Branch	
   oﬃce	
   in	
   Bangalore	
   “Silicon	
   valley	
   of	
   India”	
   and	
   aﬃliated	
   oﬃces	
   in	
   Mumbai,	
   Pune	
   and	
  
Chennai	
  

§

Aﬃliated	
  Oﬃces	
  in	
  Hong	
  Kong,	
  MauriFus	
  

2.2 RNM & Associates: Corporate Facts
Head	
  oﬃce:	
  	
  New	
  Delhi	
  
Year	
  Founded:2009	
  
	
  
Who	
  we	
  are:	
  
q	
  Branch	
  oﬃces	
  in	
  Bangalore	
  and	
  
Gurgaon.	
  
	
  
qLeading	
  clients	
  from	
  15	
  countries.	
  
	
  
qStrong direct access to promoters of
listed and un‐listed corporates.
q Good success rate in Real estate,
Retail, Automobiles , Telecom
companies, Education and many more.
qAssociate firm of R.N. Marwah & Co.,
Chartered Accountants which has been
established since 1946.

Delhi

Gurgaon

2.3 Services offered
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2.4 Past Transaction Credentials
BUY SIDE TRANSACTIONS
§

Valuation, Due Diligence & an appraisal

SELL SIDE TRANSACTIONS
§

Hospital in inviting equity investment from

report to Park Royal, Delhi for the

Apollo Hospitals Enterprise Limited,

acquisition of Shangri-la, in the course of

Chennai

disinvestment by GOI.
§
§

Purchase of Sea Rock Hotel by Claridges
Group.

§

§

§

Investment Ltd BVI.

Sale of controlling interest in a Telecom
trading Co. (part of Linquest Group, Dubai).

§

Private Funding of real estate development &
SEZ (part of Kohli Group)

Acquisition of leading four star hotel in
Central London for Grand Hotel and

Sale of Khasa Distillery (part of BI Group)
and demerger of the division

Purchase of Real Estate Venture by AEZ
Group from ITC Group.

Exclusive M&A advisor to Rajshree

§

Complete sale of Superseal Flexible Hose Ltd
to Kolkata based Weird Industries Ltd in Apr
2011.

2.4 Past Transaction Credentials

Recently, Grand Hotel and Investment Ltd BVI has acquired a
leading four star hotel in Central London for an undisclosed
amount.
RNM acted as financial advisor to the shareholders of Grand
from initiation of the transaction, led the negotiation and
assisted in the legal documentation to the closure of transaction.
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