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Green lease contracts

Good for the
environment and profit
By Dr. Reinhard Nacke
Ever more companies are trying to set
themselves apart from their competitors
through extraordinary commitments
to sustainability in order to gain further
market shares. For example, companies
are using electric cars in their fleets, recycled paper and “save paper” messages
in email correspondence. For a growing
number of companies, this also includes
concluding a green lease contract. In addition to the company’s external image,
such a move is prompted by the desire
to assume corporate social responsibility because there is a general feeling that
we cannot rely solely on the state and
non-profit organisations, but must also
take responsibility ourselves.

What defines a
green lease contract?
As a rule, it can be said that a green
lease contract contains provisions
which encourage sustainable use of the
property by the tenant and allow for as
much sustainable management as possible by the landlord.
Such green lease contracts are commonly entered into for rooms in buildings which are certified as environmentally friendly, for example, in accordance
with LEED (Leadership in Energy and
Environmental Design). Green lease
contracts are also possible for buildings
that are still waiting for certification
and even for those where this is not yet
planned for the future. The simple fact
that a building is certified does not necessarily mean that green lease contracts
will be concluded. Rather, it depends on
whether the tenant and landlord have
assumed legal obligations relating to

sustainability. Below are some commonplace provisions:
For example, landlords are obligated to
bring about and uphold environmental certification in accordance with
specific standards;
provide a sufficient number of bicycle
stands;
agree to tenants implementing changes to the interior which will benefit the
sustainable use of the rental property;
pass on utility charges for oil, gas, water and electricity to the tenant based
on usage.
Tenants are obligated to
generate as little waste as possible and
not increase total waste on the previous year’s volume by more than X %;
separate rubbish to enable easy recy-
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cling;
carry out potential interior work in
such a way that it is consistent with
sustainable use and management
of the rental property. Landlords can
refuse to permit measures proposed
by the tenant which are in contradiction of the principle. For example, if
no environmentally friendly materials
are being used or the measures of the
tenant will have a negative impact on
energy consumption;
tolerate measures without rent reduction which contribute towards saving
energy and water;
agree to an increase in annual rent
of up to X % of the cost of measures
which contribute towards saving natural resources;
not exceed electrical energy use of up
to X kWh/year per employee;
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not exceed water use of X m³/year per
employee.
The parties mutually undertake to
only use ecologically harmless cleaning products and cleaning companies;
only use energy from renewable en-

ergy sources.
The above list demonstrates that a
green lease contract not only generates
benefits of a non-material kind for tenants, but can also bring material benefits
for the landlord through cost savings and
higher rent. The latter not least because

green lease contracts often result in savings in water and energy bills, which provides scope for the landlord to increase
rent. In addition, landlords can benefit
from tenants improving the appeal of
their company and consequently also
their sales and profits.

The property tax (IMU)

IMU becomes finally, though
partially, deductible for
business income purposes
By Dr. Martin Lechner
After two tough years in which the
property tax paid by owners of Italian
real estate dramatically increased, the
Italian Parliament just passed a bill that
will at last give breath to an exhausted
real estate sector.
The property tax (IMU) has always
been a non-deductible tax for business
income tax matters (i.e. IRPEF/IRES),
implying an increase of its financial and
economic impact on the bottom line of
the P&L of the companies.
The Financial bill for the fiscal year
2014 lessens this doubled negative impact, making the tax partially deductible. Starting from the fiscal year 2014,
the IMU on commercial non-current
assets will now become 30% deductible
for business income tax matters.
An example will help illustrate the
concept: for income tax matters, a
company paying a yearly IMU of 1 million Euro will now be able to deduct €
300.000 of it. With an IRES tax rate of
27,5%, the partial deductibility of the
IMU will save the company € 82.500.
For individuals nothing has changed
since the introduction of the IMU in

2012. The taxation, although considerably higher than the previous one (ICI),
has simplified the tax compliance of the
foreign individuals which hold proper-

ties for their personal disposal only. In
such cases, having no other Italian income, no tax return has to be filed anymore.
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Rent Control in
the United States
By Martin Daesch
and Olivia Lamoureux
In the United States, rent control
is not a popular regulatory concept.
Indeed, other than landlocked New
York City, the concept is almost nonexistent and has been prohibited by
statute in most states, while only four
states and the District of Columbia
authorize rent control for cities that
wish to adopt this regulation. Generally, support for rent control initiatives in American cities has been almost nonexistent. Improved means
of transportation and an ever rising
affluence has created an upsurge in
home ownership and minimized the
necessity for rent control.
Critics of rent control seem to have
been able to persuade state legislatures and city lawmakers and have
been winning the political fight to sup-
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press rent control legislation. They argue that rent control is inefficient, aggravates housing shortages, distorts
housing markets, diminishes landlord’s incentives to maintain property, reduces motivation for cooperation between landlords and tenants,
does not directly address the issues
it seeks to remedy and causes unfair
redistribution. Proponents have generally been unsuccessful arguing that
rent control is the means to protect
against unfairness arising from the
free market.
Whether due to free market economic realities of supply over demand
or lobbying weakness in the state houses, rent control has not been popular
in the United States and currently does
not have support to extend beyond its
already limited boundaries. For the
full version of this article please visit
www.ggiforum.com/Real Estate.
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The topic of rent Control was also
discussed in the Practice Group meeting in Cancun in October 2013. Please
refer to Dr. Reinhard Nacke’s article
on page 7.
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University, with an emphasis in Wealth & Succession Planning, in 2013. She also earned
her LLM in Taxation from Washington University in 2013.
Martin Daesch is a Shareholder at Sandberg
Phoenix & von Gontard in St. Louis and focuses his practice on real estate litigation.
He earned his Juris Doctor from Saint Louis
University in 1992 after receiving his CPA and
degrees in accounting and finance from Southern Illinois University at Carbondale.

Declining prices in the real estate market in Italy

Investment opportunities in
the luxury property sector:
Sardinia case study
By Stefano Quaglia and Elio Sbisà
It is a well-known fact that the global financial crisis had an impact on the
real estate (RE) market, with varying
results in the eurozone.
Viewed more closely, the Italian RE
market clearly suffered a significant
drop during the second half of 2006.
However, recent statistics show signs
of slight recovery.
Interestingly, foreign buyers stand
out. Of RE sales in 2013, 73% were executed by foreign investors compared
with only 26% in 2012. Buyers’ appetites are all but random. They tend more
often to buy “trophy assets” in exclusive
locations such as main cities, which can
prove to generate higher returns.
Sardinia is an example of a solid
RE investment. Our firm is the appointed advisor for the residential
compound in Costa Smeralda which
is now for sale. This resort covers a
whole hill that stretches right down
to the sea, with a building area of 200
apartments or villas at a total area of
around 9,500 m2. It can accommodate more than 600 people. It also
includes a private beach, two external
pools, a health centre with thalassic
therapy treatments and a congressional centre.
In conclusion, with the uncertainty
of the current economic situation,
buying luxury property is becoming a
solid option among investors, considering the opportunities now available
at lower prices.
For the full version of this article
please visit www.ggiforum.com/Real
Estate.

Costa Smeralda – investment opportunities in the luxury property sector
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Luxury real estate in Venice
By Elena Moretti
According to the Bank of Italy, the
value of real estate is represented by
“the estimated amount for which the
property should be exchanged on the
date of valuation between a willing
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seller and a potential purchaser.” This
is in accordance with normal market
conditions after adequate sales promotion, in which the parties have acted with knowledge of facts, prudently
and with no constraint. In Venice the
ratings take into account parameters
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such as exposure, whether the property overlooks the channels or canals,
the brightness of the building, the
floor, water or access to any boats, the
view, the presence of terraces, gardens
or courtyards, and a “single berth”.
These aspects considered, properties
are then subject to increases of up
to 30/40% of the listing price. In San
Marco, properties are valued above
EUR 10,000/m2, compared with property in the rest of Venice, which tends
to fall between EUR 3,500/m2 and
EUR 7.500/m2. Historical buildings
have a special preferential tax regime.
If a building is considered to be “of
historic or artistic interest”, the property is subject to Article 4, Decree No.
16/2012, passed into law No. 44/2012.
The cadastral offices ensure in this
specific case that the revaluated cadastral income is reduced by 50% and
if the property is leased to third parties, the annual fee used to determine
the taxable income is reduced by 35%.
Investing in luxury properties in Italy,
especially in the category of “historic
or artistic interest”, is therefore still
profitable despite the country’s generally rigid fiscal policy.

Discussion about Rent
Increase and Green Lease
Contracts in Cancun
By Dr. Reinhard Nacke
The main focus of the Geneva
Group International Real Estate Practice Group meeting at the GGI World
Conference in November 2013 in Cancun were topics related to the real estate rental sector.
One of the main topics was residential rents and the different legal
statutes in various countries with respect to rent increases. It turned out
that the differences couldn´t be bigger. Whereas in countries such as The
Netherlands or Denmark it is almost
impossible to raise the rent throughout a current rental period, for instance
in the United States legal regulations
are completely unknown in this area
(please refer to the article Rent Control
in the United States on page 4). Prior

to investing in residential housing in
a foreign country, investors should
therefore be aware of these differences and gather detailed information on
possible relevant regulations.
Another topic of the meeting was
Green Lease Contracts. More and
more companies consider sustainability as essential and position themselves
as sustainable company, which is why
green leases are on the increase. Often
the honest intention and strive behind
it is the commitment to corporate social responsibility and the friendly use
of valuable resources. Logically, companies with a proactive approach to
managing sustainability require Green
Lease Contracts when leasing office
space. Characteristic for such Green
Lease Contracts are regulations that
ensure that a leased property is used

and managed in a manner which fosters sustainability. The tenant and the
landlord thus mutually undertake to
conserve natural resources such as water and energy with regard to the leased
property. The landlord for example
commits himself to creating the conditions for the environmentally friendly
use of resources and receiving the respective certification. The tenant will
for example sort waste to help ensure
that resources are reused and recycled
and will tolerate water and energy saving activities without rent reductions.
In the end, landlords and tenants
will not only have the satisfying feeling
of having assumed corporate social responsibility, they will consequently also
have increased their profit through
cost savings.

See authors profile on page 2

Focus on French inheritance tax

What are the consequences
of buying a property in France?
By Prof. Robert Anthony
Part 2
In the last issue of “GGI Real Estate
client information letter”, we provided
an introduction to the consequences

of buying a property in France.
In this edition, we invite you to read
on. Here we continue our analysis of
the consequences of buying a property in France by developing the topic of
French inheritance tax.
France offers several options as to

how property can be held, as property does not simply have to be owned
directly in the names of the purchasers. It is also possible to own property
through a French civil or commercial
company. However, ownership of a
	
...next page
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French property by a commercial company can lead to financial nightmares,
the issues relating to which invariably require the ownership to be restructured[1].
With French inheritance tax, if neither the deceased nor their heirs are
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tax residents of France, upon the demise of an owner, only the directly-held
property assets in France are taxable.
These rules are subject to international tax treaty provisions which, whilst
of a standard nature as far as France

Prof.
Robert Anthony

and tax advice as well as French legal advice.
Professor Robert Anthony is the Principal
Partner of Anthony & Cie and Co-Founder
of Anthony & Co UK Ltd. He is a Professor
of International Tax Law (Thomas Jefferson
School of Law, California). He is a Chartered Certified Accountant (UK) and Certified Financial Planner (France). He is also a
member of ‘Sophia Business Angels’.

is concerned, may have different applications according to country. Evidently, for French tax residents, the
value of the property is included in the
overall value of the estate.
Wherever France does have the right
of taxation on inheritances, it assesses
the net value of the asset, taking into
account debts (such as bank loans and
mortgages) as deductions against the
property value, occasionally rendering
the use of loans or mortgages advantageous (particularly interest-only loans).
It can also be beneficial to bequeath or
donate some of the shares of the civil
company that owns the French property. These bequests and donations
can be very tax efficient if they include
the retention of a ‘life interest’ in the
property. Inheritance tax no longer exists between spouses, and whilst current French inheritance tax rates range
from 5% to 45% between parents and
children, children also benefit from
an inheritance tax allowance[2], which
further reduces any potential liability.
One reason for being extremely careful about to whom to leave property to,
even under a foreign will, is that France
applies a 60% tax rate on inheritances
to anyone who is more directly related
to the deceased than a niece/nephew
or uncle/aunt.
In the next issue of “GGI Real Estate
client information letter”, we will continue the analysis of the consequences of buying a property in France by
developing the topics of French inheritance laws, French capital gains tax
(CGT), French income tax and French
wealth tax.
[1] This ownership structure through
a company generates French corporation tax at 15% or 33.33% on income,
depending on the amount of the profit,
and a benefit in kind is created for the
company shareholder using the property. French accounting will also need to
be carried out for the foreign company
and a French corporate tax return must
be filed with the French tax administration.
[2] Children benefit from an exemption
allowance of EUR 100,000 per child and
per parent.

Focus on French inheritance tax

Alberta’s foreign ownership
of land regulation
By Devin P. Mylrea
Canada is increasingly a destination
of choice for investment, land development and emigration. However, it
is vital to be aware that each Province
regulates and controls foreign ownership of real property even if that ownership arises from the acquisition of
control of an entity that owns the real
property.
In Alberta, acquiring real property
interests (and leasehold interests) requires an analysis of whether the real
property is “Controlled Land” pursuant to the Agricultural and Recreational Land Ownership Act. In Alberta,
all lands are Controlled Land except
lands of the Crown in right of Alberta,
within the boundaries of a city, town,
new town, village or summer village,
or mines and minerals. Any acquisition of Controlled Land must comply
with the Foreign Ownership of Land
Regulations.
Canadian persons and entities are
required to file form declarations disclosing the names and addresses of
shareholders with a 5% interest or
greater, including those of beneficial
shareholders, where shares are held in
trust.
In the case of foreign-controlled
entities, a declaration claiming one of
few exemptions must be made. If no
exemption applies, the entity is prevented from acquiring title and the
interest in land. The last recourse is
a request for exemption by Order in
Council granted by Provincial Cabinet,
a somewhat complex matter.
Where a foreign entity is found
to have acquired Controlled Lands
by acquiring control without exemption, it will be forced to dispose of the

Calgary in the province of Alberta, Canada
lands within prescribed timelines with
perhaps serious tax and legal consequences to the client.
A full analysis of the impact of For-

eign Ownership of Land Regulation
must be conducted to assess the impact on a foreign purchaser’s ability to
acquire lands in Alberta.
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Dividing types of
premises in Dutch rental law
By Joost Donkersloot
Foreign investors wishing to lease
premises or companies whishing to
rent space (business space or housing
for employees) are advised to be aware
of the division that exists in Dutch rent
law between three kinds of spaces.
This division entails several differences
in the legal rules of rent law.
Housing more or less speaks for
itself. Housing is defined by a large
number of legal rules that constitute
mandatory or semi-mandatory law protecting the lessee.
For terminating a contract, a lessor needs to fulfil a large number of
demands and even undergo a judicial
proceeding. The same applies to adjusting the rental price. Retail space
also seems quite clear, but the correct
qualification of this kind of business
space is sometimes slightly more difficult.
Of course, it includes what would
normally be called retail. It also in-
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cludes craft enterprises and most of
the hospitality industry. The crucial
criterion is that there is an accessible
public space for the immediate delivery
of merchandise or a service. The law is
also comprehensive concerning this
type of space and contains many semimandatory laws. As in housing, the lessee is well-protected against terminating the contract or adjusting the rental
price, though in a slightly different way.

Finally, there is office space and other space: i.e. when the space is not for
retail or housing. However, this kind of
space has very few special legal rules.
The protection of the lessee against
terminating the contract is limited.
There are no rules for adjusting the
price – and therefore no possibility to
do so at all. The tools to use should be
negotiating and “playing” with the possibilities of terminating the contract.
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ty lawyers and (candidate) notaries operate
and provide full service to mainly large and
medium enterprises, (semi-) public sector
and individuals. Hailing from the Netherlands and beyond.
Joost Donkersloot is based at TK in Leiden,
where he holds the position of senior at-

torney at law in the practice group real estate, and he is also a member of the GGI
Real Estate Practice Group. His core focus
within real estate is rental law and administrative law. In addition, he is specialised
in the leisure business. He is also a member of TK DACH, the German desk.

Non-resident entities owning real estate property in Spain

Changes to the special levy
By Maria José Rubio
Direct ownership of Spanish property by non-resident entities (offshore
companies based in territories considered by Spain to be tax havens) was
previously charged annually with a special levy calculated at the rate of 3% on
the “cadastral value” of the property.
Companies located in a jurisdiction
that has a double tax agreement (DTA)
with Spain were entitled to apply for exemption provided that the shareholders were also tax residents in a country with a DTA and could prove this by
means of a tax certificate.
The special levy now only applies
to companies located in tax havens.
Spain has a blacklist for jurisdictions
considered to be tax havens, but the
listed countries are free of this levy if
a tax information exchange agreement
is in place.
This measure simplifies investing in
Spain, consequently investment funds
have been focusing on the country over
the past few months. Here are a few
examples:

Maria José Rubio
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Banco Santander S.A. declared the
successful sale of an 85% stake in Altamira, its real estate arm, for EUR 664
million to a fund managed by Apollo
Global Management LLC.
Banco Popular Español S.A. agreed

The demand for luxury properties in the Marbella area has been boosted

Maria José Rubio is a senior lawyer and
partner of the law firm JAVIER CARRETERO Y ASOCIADOS ABOGADOS (JC&A
ABOGADOS), based in Marbella, Málaga
(Spain). The firm is specialised in the real
estate market and is an active member
of the Association of High Range Homes
“DOM3”, which purpose is the analysis,
development and promotion of this sector
in the Costa del Sol area.

to sell the management of its real estate to Varde Partners and Kennedy
Wilson Holdings Inc. for EUR 800 million.
The hedge fund Soros Fund Management LLC has just bought shares
representing 3% of the capital in publicly listed Spanish construction giant
Fomento de Construcciones y Contratas (FCC) for just under USD 100 million. Bill Gates also bought a 6% stake
for USD 155 million.
The global investment bank Goldman Sachs admitted recently that its
2012/13 predictions for Spain were
wrong and that the country had outperformed expectations. It seems that
our predictions (issue April 2013) have
been fulfilled and a change in the tendency is being observed, in view of a
rise in prices in prime locations, discounts on vacation properties and a
good rental turnover. Locally, the demand for luxury properties in the Marbella area has been boosted due to
substantial reductions in original asking sale prices.
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