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Editorial
Dear Reader,
Looking at the papers, it might be
tempting to say that nothing changes as
quickly as tax rules. In this first edition
of our GGI FYI International Taxation
newsletter in 2015, ten members from
my GGI International Taxation Practice
Group (ITPG) endeavour to keep you
up to date on the most important developments in taxes worldwide. This edition includes articles on Base Erosion
And Profit Shifting (BEPS), fiscal unit
taxation, salary splits, indirect transfers,
purchasing U.S. vacation property, new
tax rules for foreign investors in Mexico,
Poland and South Africa and, last but
not least, our lead article on refunds of
input VAT, which has recently become

For many years, holding companies
(HoldCo) enjoyed a degree of certainty
in relation to their ability to recover VAT
incurred as input tax, but there is a challenge to this position from certain EU tax
authorities which is creating ambiguity.
This is a current issue in the UK.

Historic position
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an issue for holding companies in many
countries.
Many of the authors contributed or
participated in our ITPG winter meeting,
which was held in Spain between 19 and
22 February 2015. At the meeting, 44 tax
experts from four continents discussed
international tax issues for two days,
covering a wide range of international
tax topics from finding the best location
to establish a holding company to BEPS
and others. I hope you enjoy reading.

Oliver Biernat, Global Chairman ITPG

Refund of input
VAT in danger for
holding companies?
By Steve McCrindle

TBC = to be confirmed

Oliver Biernat

A decision taken by the European
Court of Justice (ECJ) involving Poly-

sar [C-60/90] in 1993 established that a
HoldCo whose sole purpose was to hold
shares in other bodies, without any involvement in the management of those
bodies, was not a taxable person and had
no right to deduct input tax. Conversely,
if a HoldCo held shares in other bodies,
with involvement in the management of
those bodies, i.e. it made management
charges, it was a taxable person and had
the right to deduct input tax.
In the UK, if the HoldCo only intended
to hold shares in other bodies, it was
generally registered as a member of a
VAT group registration with its subsid-

iaries. The VAT group, a single taxable
person, generally met the requirement
to make taxable supplies via the trading
activity of its subsidiaries and was therefore entitled to deduct input tax.
This status was effective with most
(tax) planning involving HoldCo structures, as they were VAT efficient.
The passive activity of a HoldCo
solely holding shares in other undertakings, and not leading to taxable
supplies in its own right, appears to
have been accepted in Polysar as an
economic activity. This principle received support in the 2005 ECJ decision involving Kretztechnik [C-465/03].
As part of the decision, the ECJ decided that a taxable person could deduct
input tax: “for the various supplies
acquired by him in connection with a
share issue, provided that all transactions undertaken by the taxable person
in the context of his economic activity
constitute taxed transactions.”

All change
In British Airport Authority (BAA)
([2013] EWCA Civ 112), the UK Court of
Appeal recently held that the BAA VAT
group could not deduct VAT incurred on
the costs of an acquisition as when Airport Development and Investments Ltd
(ADIL) incurred the VAT:
it was merely intending to take over
BAA by acquiring shares in the company and not carrying on economic
activity, and
there was no direct and immediate
link between the services received by

GGI member firm
Haines Watts
Auditing & Accounting, Tax, Advisory,
Corporate Finance, Fiduciary &
Estate Planning
United Kingdom
Steve McCrindle
VAT Partner
E: smccrindle@hwca.com
T: +44 207 025 4650
W: www.hwca.com
Haines Watts assists clients to navigate complex issues around tax
planning and structuring, growth
and expansion plans, with securing funding, managing succession
and harnessing opportunities. Our
commercial focus and practical approach ensures we help our clients
build profitable businesses and realise their ambitions. Visit us at www.
hwca.com.
Steve is a VAT Partner at Haines
Watts, a leading provider of business

ADIL and the taxable supplies made
by the BAA VAT group.
It was found that ADIL did not make,
nor intend to make, taxable supplies
of goods/services at the time the VAT
was incurred. Acquiring the shares had
economic consequences, but it did not
mean ADIL was engaged in economic
activity for VAT purposes.
This is a huge departure from the
principle(s) established in Polysar and
Kretztechnik, and one that now results in
a VAT loss. Two similar German cases,

Steve McCrindle

advice and accounting services to
owner-managers operating in the UK
and abroad. It has more than 60 offices throughout the UK. He is also
Vice Chair of the ITPG sub-division
Indirect Taxes.

Larentia and Minerva, as well as others (C-108/14 and C-109/14), have been
referred to the ECJ. It will be around 6
months to one year before those cases
will be decided. In the meantime, do not
take for granted that historically secure
HoldCo structures will be VAT efficient
and do consult a VAT advisor for the appropriate advice.
Readers should also be aware of the
possible impact of the case involving
Skandia (C-7/13) on VAT group structures.

FYI – GGI INTERNATIONAL TAX NEWS | No. 03 | Spring 2015

3

4

Hybrid instruments
and BEPS Action Plan 6
By Robert Worthington
Hybrid instruments can significantly
reduce a corporate group’s cost of capital. Group financing strategies rely on dif-
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Shea Nerland Calnan LLP
Tax, Law Firm
Calgary, Canada
Robert Worthington
Partner
E: rworthington@snclaw.com
T: +1 403 299 96 00
W: www.snclaw.com
Shea Nerland Calnan LLP is a premier business law firm based in Calgary, Canada, with
focused practices in the areas of tax planning,
estate planning, business succession planning, business law and commercial litigation.
Robert Worthington is a Canadian tax lawyer.
His practice includes structuring both domestic and international investments and
business operations. Robert
has implemented corporate
reorganisations for a variety

ferent countries’ characterisation of debt
and equity. The idea is to create interest
deductions in one country while having
corresponding exempt dividends in another. If the home jurisdiction where the

Robert
Worthington

of businesses and provided tax advice on
public and private financing transactions.
Robert has successfully negotiated voluntary
disclosures with the Canada Revenue Agency
and obtained favourable outcomes for taxpayers in dispute resolutions.

parent corporation is located treats the
instrument as equity, exempt dividends
may be available when profits of the subsidiary are paid to the parent. Conversely,
if the jurisdiction where the subsidiary is
located treats the instrument as debt, interest deductions are normally available
to the subsidiary, subject to domestic tax
rules such as thin capitalisation.
The OECD is concerned with the resulting double non-taxation, as discussed
in BEPS Action Plan 6. The Base Erosion
and Profit Shifting (BEPS) report recommends that countries enact domestic anti-hybrid legislation. The suggested rule
would deny interest deductibility in the
source country on a hybrid instrument.
The report also recommends that the
resident country enact a rule that would
deny exempt dividend treatment that applies if the source country does not have
an anti-hybrid rule. The BEPS report
candidly acknowledges it is not always
clear which country suffers loss of taxes.
Indeed, it entirely depends on whether
the base case for comparison is debt or
equity financing. Some countries already
have anti-hybrid rules, but it remains to
be seen whether other countries will follow the OECD recommendations.

How to save money
with a salary split
By Oliver Biernat
High-income earners working for
several entities of international groups
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in different countries may profit from
a salary split. Normally the salary is
paid in the home country only and the
involved group countries split or re-

imburse the costs among each other.
An interesting alternative is to have
several labour contracts with each respective group company the employee

works for on a regular basis (salary
split).
At first glance, this causes more
work and cost for the employer, such
as multiple payroll administration and
legal costs for preparing and changing
the labour contracts. The employee
may initially dislike this set-up because
they might have to open bank accounts
abroad and file income tax declarations
in several countries. Possible implications on social security benefits also
need to be taken into consideration.
When looking deeper into the matter, financial advantages may outweigh
the disadvantages. Should the countries involved have a double taxation
treaty with each other in place, allowing the exemption method for income
from employment income, such income is usually only taxed in the country where the work is actually exercised
and exempt with progression in the
home country.
Lower tax rates, higher tax free allowances or special tax exemptions
for expatriates in other countries may
generate interesting tax savings on the
total tax burden of this employee. So,
for example, a total tax burden of EUR

GGI member firm
Benefitax GmbH
Steuerberatungsgesellschaft
Wirtschaftsprüfungsgesellschaft
Auditing & Accounting, Tax,
Advisory, Corporate Finance,
Fiduciary & Estate Planning
Frankfurt am Main, Germany
Oliver Biernat
Managing Partner
E: o.biernat@benefitax.de
T: +49 69 256 227 60
W: www.benefitax.de
Benefitax GmbH is a tax consultancy and
public auditing company located in Frankfurt, which is widely recognised as the
financial centre of Germany. Benefitax predominantly serves German entities
of foreign multinational groups, midsized German companies with crossborder activities and wealthy private
individuals.
Oliver Biernat is the founder and man-

102,000 which an unmarried manager
has to pay on a EUR 250,000 income
in Germany may be reduced to EUR

Oliver
Biernat

aging partner of Benefitax. He is a German
chartered accountant, certified tax advisor
and specialist advisor for international taxation with more than 20 years of experience.
Since 2008, he has chaired GGI’s International Taxation Practice Group, increasing
its size to more than 460 experts from 80
countries in the process.

80,000 or less under certain conditions. GGI experts in many countries
will be happy to advise further.

Introduction in South Africa

Withholding tax on interest
paid to non-residents
By Graeme Saggers

The introduction of a withholding
tax on interest paid to non-residents
in South Africa was first announced in
2012. Since then it has seen a number
of delays as legislation and systems
have been refined. However, it finally
came into official effect on 1 March
2015. The withholding tax is applied

...next page
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to all interest to foreign residents (excluding those with permanent establishments in South Africa or who are
present in South Africa for more than
183 days in a year) which was or is
paid or became due and payable after
1 March 2015. Consequently, any interest that was accrued prior to 1 March
2015 but was only paid after that date
will incur the tax which is a final tax.

GGI member firm
Nolands SA
Auditing & Accounting, Tax,
Advisory, Corporate Finance,
Fiduciary & Estate Planning
Cape Town, South Africa
Graeme Saggers CA(SA)
E: graemes@nolandscpt.co.za
T: +27 21 658 6600
W: www.nolands.co.za
Nolands SA is a national auditing firm, located
in ten offices in all major centres in South

The tax does not apply to interest paid
by government bonds, banks, listed
debt and headquarter companies. The
phrase “due and payable” has not been
defined and there is strong persuasive
judicial precedent which indicates that
an amount will only become due and
payable at the time at which payment
of the amount is stipulated by the parties. Interest accrued on loans will

Africa and Mauritius, employing almost 200
people focused on providing the best possible
solutions for its clients. Nolands prides itself
on being “not ordinary” and in its ability to integrate services and respond rapidly to clients’
needs.
Graeme is a Director of Nolands and he heads
up the tax division. Graeme gained a Bachelor
of Commerce and Honours in Accounting at Rhodes University and,
after qualifying as a Chartered Accountant (South Africa), he joined
Nolands.

therefore only incur the tax when it is
either physically paid or is called upon
by the creditor. Following on from this
new withholding tax, South Africa intends to introduce a withholding tax
on service fees from 1 January 2016,
meaning taxes on dividends, royalties,
interest and service fees will be taxed
at 15% prior to the effect of any double
taxation agreements.

Graeme Saggers

How Mexico has implemented
the BEPS Action Plan
By José Carreras Benitez
The Mexican economy is and has
consistently been growing as a result
of the rapid expansion of the middle
class due to education and the maturing of Mexico as an economic powerhouse.
Companies from Europe and the
USA are investing billions of dollars
into the Mexican economy. Mexican
government knows that global businesses are coming and the Base Erosion and Profit Shifting (BEPS) Action
Plan suggestions have been implemented in order to protect the tax system as well as giving same protection
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to the Mexican partners of the Organisation for Economic Co-operation and
Development (OECD). Below is a brief
description of one of them:

ACTION 4. Limit base
erosion via interest
deductions and other
financial payments
The Mexican Income Tax Law limits
the deduction for technical assistance,
interest or royalty payments (including
those related to machinery and equipment leases), when paid to a foreign
entity that controls or is controlled by
a Mexican entity, and (a) when and to
the extent that the recipient is a transparent entity whose owner or owners
are not subject to tax in its jurisdiction, (b) the recipient country of tax
residence considers the payment to be
disregarded, or (c) the recipient does

GGI member firm
Integroup S.C.
Audit & Accounting, Tax, Law Firm,
Advisory
Guadalajara, Jalisco, Mexico
C.P. José Carreras Benitez
Tax Partner
E: jcarreras@integroup.com.mx
T: +52 33 36 15 78 15
W: www.integroup.com.mx
INTEGROUP is an integral firm offering
specialised services in tax, legal, audit and
internal control. IT has a group of experts
with extensive experience who offer a per-

not include the payment as part of its
taxable income under its jurisdiction’s
rules.
It is important to mention that Mex-

José Carreras
sonalised, ethical and highly professional
service in order to provide effective and
rapid responses to client requirements.
José Carreras is the Tax Partner in charge
of dealing with international businesses.
Since the year 2000, he has gained experience in offering value
added tax opinions
and win-to-win ideas.
José is fluent in both
Spanish and English.

ican tax authorities are also reviewing what others can be implemented
and how the aforementioned could be
stronger.

India moves forward on
taxation of indirect transfer
By Ashish Bairagra
Since 2012, India has been levying tax on transactions which involve
transfer of shares or interest in a foreign entity, if it derives its value substantially from assets located in India
(the Vodafone controversy). However,
there was ambiguity about the term
substantially.
Recent amendments in the Finance
Bill 2015 propose substantially to
mean:
(i) When the value of assets (whether
tangible or intangible) situated in

...next page
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India exceeds INR 100 million and
comprises at least 50% of the value of total assets of the company
as on the valuation date (without
reduction of any liabilities).
(ii) Valuation date shall be the last day
of the accounting period preceding
the date of transfer or the date of
transfer if valuation has increased
by 15% or more since then.
(iii) The manner for determining the
fair market value of the Indian assets vis-à-vis global assets shall be
prescribed in the rules.
(iv) The taxation of gains will be on
a proportionate basis and the
method for determining this proportionality is proposed to be provided in the rules.
Exceptions are provided to nonresidents who directly or indirectly
hold fewer than 5% of the shares in
the foreign entity being transferred
and to cases of amalgamation and demergers if these are not taxable in the
foreign country as well.
The new provision also casts an obligation on the Indian entity to furnish
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PeriGrow Consulting Private Limited
Auditing & Accounting, Tax, Advisory,
Corporate Finance, Fiduciary &
Estate Planning
Mumbai, India
Ashish Bairagra, Director
E: ashish.bairagra@perigrow.com
T: +91 98 194 33 693
W: www.perigrow.com
PeriGrow brings pace, agility and results to
its clients and is committed to make “doing business in India” a better experience,
not only for Indian companies but also
for global companies with an Indian footprint. The firm
partners with
clients
and
provides strategy, growth,

information failing which penalty can
be levied, as under:
(i) 2% of the value of the transaction
in respect of which such failure
has taken place, if such transac-

Ashish Bairagra

compliance and assurance services to develop “Actionable strategies. sustainable
results”, as it supports them through the
journey of perennial growth.
Ashish is a Director of PeriGrow Consulting Private Limited and specialises in Global Tax Advisory, M&A and Growth Strategy.

tion had the effect of directly or
indirectly transferring the right of
management or control in relation
to the Indian entity;
(ii) INR 500,000 in any other case.

U.S. holiday homes – top 10
tax issues to remember
By Kenneth Lobo
The gross estate of a
non-resident, non-citizen
individual (NRNCI) consists of U.S. situs assets
included in an estate under
general tax rules
Assets deemed situated in the USA include U.S.
real estate, tangible property located in the USA,
and stock of U.S. corporations
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The estate tax exemption for NRNCIs is USD 60,000, but tax treaties
can increase this exemption
The U.S. estate tax rate reaches 40%
at USD 1,000,000
Mortgages on property may not reduce estate tax
Owning U.S. holiday property in individual name is preferred when the
NRNCI’s U.S. estate tax is funded by
term life insurance
If a corporation is used, rent-free
use may result in income tax for the
NRNCI in the country of residence

Capital gains recognised by the corporation are subject to the U.S. corporate tax (up to 35%) and possible
state and local tax. These rates are
higher than tax rates for individuals
or trusts
An LLC is a disregarded entity in the
U.S., but not elsewhere. It may not
be possible for the NRNCI to claim
foreign tax credits in their country
of residence when the LLC sells
property and the NRNCI pays U.S.
tax
A properly drafted trust will for an
NRNCI and spouse may exclude
the trust’s assets from U.S. estate
tax. If the non-contributing spouse
dies first, the surviving contributing
spouse must pay fair market value
rent to the trust if they continue to
occupy the property. Otherwise, the
property will be included in a taxable
estate
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The Ruchelman Law Firm is a full service U.S.
law firm headquartered in New York City with
an emphasis on cross-border transactions.
It services clients from all continents. The
Ruchelman Law Firm also maintains an office in Toronto, Canada. Further information
is available at the website.
Kenneth Lobo is
a U.S. attorney in
the Toronto Office
of the Ruchelman
Law Firm. His

Kenneth Lobo
practice concentrates on cross-border investments and corporate re-organisations. He
also advises clients on the application of U.S.
estate and gift tax regime to U.S. citizens,
U.S. residents, and persons owning U.S. real
property. He is admitted to practice in Florida
and New York. Kenneth is fluent in French.

Tax-optimised profit repatriation within multinational groups

German fiscal unity taxation:
with a sub-subsidiary
By Bernhard Schwechel

Multinational groups often hold
their domestic and foreign sub-subsidiaries by an intermediary holding
company, which is resident in a different country (e.g. Luxembourg) to its
parent company (Germany).
In this case, a tax-optimised profit
repatriation from the sub-subsidiaries
to their grandparent company depends on the conditions of the double
tax treaties (DTA). But often, due to
anti-treaty shopping rules, the foreign
intermediary holding is not able to
benefit from a reduced withholding
tax rate stipulated in the DTA.
To improve this structure, a fiscal

unity between the domestic grandparent company in Germany and its domestic sub-subsidiaries can be used
for a consolidation of profits and losses, which will in this case avoid a distribution of dividends and potential
withholding taxes.
Compared with several other EU
countries, a fiscal unity between a
German grandparent company and
its German sub-subsidiaries has been
accepted by the authorities in Germany for many decades, even when the
holding company is resident in another country.
By comparison: in France and the
Netherlands, a fiscal unity between

...next page
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a grandparent company and its subsubsidiary could principally not be
implemented if the intermediary com-

pany is not a domestic resident as
well. Due to at least two decisions by
the European Court of Justice, most
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the heart of Germany. FACT provides German
and international accountancy and tax services
to companies and individuals. The experienced team works on cross-border issues for
both German and foreign clients. FACT works
closely with its clients and responds rapidly to
their needs.
Bernhard Schwechel is a Managing Partner of
FACT. He is experienced in the field of international taxation. His areas of expertise include
tax and business advice for large multinational corporations, mid-sized companies and
internationally-oriented individual clients. He
supports his clients throughout inbound and
outbound M&A projects.

FACT GmbH is a tax consultancy and public
auditing company located in Kassel, known as

recently in 2014, France and the Netherlands were also forced to accept this
structure.

Bernhard
Schwechel

Polish Ministry
of Finance clarifies CFC
By Artur Plutowski
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turing and restructuring, M&A, litigation and
transfer pricing.

On 1 January 2015, Poland introduced the Controlled Foreign Corporations (CFC) regime. Clarifications
to the CFC were recently published by
the Ministry of Finance (MF).
Among others, the CFC regime is
applicable if the following conditions
are met (cumulatively):
a. Polish resident (directly or indirectly) holds at least 25% of share
capital or voting/profit rights for a
minimum of 30 days
b. At least 50% of profit earned comes
from passive sources (e.g. dividends, disposal of shares/stocks,
interest, IPR)
c. Any type of the passive income is
either exempt or excluded from taxation or is taxed at a lower rate (by
25%) than in Poland

Under the clarifications, the MF
tightened some conditions and claims
that a holding ratio (25%) should be
understood as the cumulative holding of a taxpayer, spouse and relatives
(e.g. children, siblings, parents).
The MF confirms that the CFC will
not apply to entities established in the
EU Member States or EEA countries

and conducting factual business activities, for example:
a. Setting up of the CFC is triggered
by existence of a going concern,
e.g. office, qualified staff, equipment used for business purposes
b. Equivalency exists between scope
of activity of the CFC and its office,
qualified personnel and equipment

used
c. Arrangements concluded by the
CFC are in line with business practice, are commercially reasonable
and are not purely against the commercial interest of the CFC
d. The CFC executes its basic business
functions itself by using its own resources

Changing tax conditions for
foreign investors in Mexico
By Sergio Guerrero Rosas
In order to make its tax terms more
attractive to foreign investors, Mexico
has altered its adjustment mechanism
(similar to the windfall profits tax in
other countries) for oil exploration
bidders, which will occur should oil
prices rise beyond certain levels or if
hydrocarbon discoveries turn out to
be greater than anticipated. As a result, a pre-tax profit margin of 20%
(up from 15%) has been set before
that adjustment mechanism kicks in.
Elsewhere, energy-intensive industries, such as manufacturing, can look
forward to falling electricity prices.
The push towards clean energy is incentivised with clean energy certificates and a tax on carbon fossil fuels
set at USD 3.50 per ton of carbon dioxide equivalent. Meanwhile, similar
to how income tax is reported, tax
remittances are to be submitted on a
monthly basis.
These developments are all viewed
as essential features of Mexico’s energy reform and policy of opening up
the oil, electricity and gas sectors for
private investment, and are part of an
overarching vision to create a more
competitive and tax-efficient landscape that will push the economy onto
the global stage.

Over USD 20 billion in direct foreign
investment may be generated in the first
year of the energy overhaul alone, which
comes with a plethora of tax legislation and reporting requirements, all designed to make tax collection more effective and increase investment appeal.
The fall in oil prices has forced Mex-

ico’s hand somewhat in making its tax
terms more attractive to the overseas
investor – oil revenues currently account for over 10% of the country’s
exports. Consequently, as long as international markets continue to fluctuate, Mexico will respond accordingly.
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