DCRI – Debt
Collection,
Restructuring
& Insolvency

Insolvency
Proceedings
in Australia
Information Newsletter
No. 03 | Autumn 2014
© 2014 - Geneva Group International

and further information
from the DCRI sector

FYI – GGI DCRI NEWS | No. 03 | Autumn 2014

1

2

Commencing debt recovery

Insolvency proceedings
in Australia
By Andrew Lacey
In Australia, when a debtor fails to
respond to informal demands, there
are generally two ways in which a
creditor can seek to recover a debt
through more formal legal processes.
Firstly, a creditor may file a Statement of Claim, which commences
formal legal proceedings in a particular court (dictated by the size of the
claim).
A debtor has 28 days from the date
of service of the Statement of Claim
to file their defence. If it is filed, the
matter will then be determined in
accordance with ordinary civil procedure. If no defence is filed, the
creditor may make an application to
the court for Default Judgement and
subsequently take enforcement action which (in the case of an individual debtor) includes instituting bank-
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ruptcy proceedings. Alternatively, the
issuance of a Creditor’s Statutory
Demand (CSD) against a corporate
debtor can be a useful mechanism in
the recovery of debts. Once issued,
a debtor has a period of 21 days to
repay the debt or file an application
to set aside the CSD.
Unlike a judgement obtained
from a court, a failure by the debtor
to respond to a CSD does not give
the creditor a right to the amount
claimed to be owed in the CSD or a
judgement that can be enforced. Furthermore, the amount claimed in a
CSD does not determine the amount
that a creditor may eventually seek to
prove is owed in the winding up of
the company.
If the corporate debtor fails to do
either of the above within 21 days, a
presumption of insolvency arises and
the creditor may commence proceed-
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ings to wind up (i.e. dissolve) the
company. The implications of a possible winding up order often acts as
a significant impetus for the debtor
to engage with the creditor and repay
the debt.
A CSD is not filed with a court and
is a relatively straightforward document. The costs of issuing a CSD
are therefore significantly lower than
those incurred by a creditor seeking to recover their debt through the
commencement of court proceedings.
Additionally, whereas court proceedings can often take years to be
concluded (including the risk of appeals), the issuance of a CSD frequently results in payment of a debt
within 21 days, also proceedings to
wind up a company must by law be
resolved within 6 months of having
been instituted.
However, to set aside a CSD, the
debtor only needs to demonstrate
that a genuine dispute exists with regard to the debt or that there is an offsetting commensurate counterclaim.
The courts in Australia have held that
a debtor need only show that there is
a serious doubt as to the existence of
the debt in order to have the CSD set
aside. For this reason, if the debt is
genuinely disputed, the appropriate
forum in which to determine the existence of the debt is through the court
system.
In circumstances where a debtor
disputes some, but not all of the
debt, it is generally advisable that
creditors issue a CSD for the undisputed amount only and, if the debtor
is subsequently wound up, the creditor should seek to justify the whole of
the debt with the liquidator.

Proposed FASB update to
“going concern” presumption
By Brett Theisen
GAAP-compliant financial statements are prepared under a presumption that the reporting entity
will continue as a going concern,
i.e., assets will be realised and obligations met in the ordinary course
of business. The presumption lasts
until an entity’s liquidation is imminent; thereafter, liquidation accounting must be used.
FASB’s recently proposed rule1
amending ASC § 205-40, et seq. (applicable to public and private entities) provides new guidance to management of its responsibilities when
a business enters the “zone of insolvency”.
Going
concern
uncertainties
would be evaluated at each reporting
period, with footnote disclosures required if it is: (1) more likely than not
that the entity will be unable to meet
its obligations within 12 months without taking action outside the ordinary
course of business, or (2) known or
probable that the entity will be unable to meet its obligations within 24
months absent of such extraordinary
action.
The new rule could provide useful
information regarding management’s
often murky and shifting fiduciary duties when a business approaches insolvency. Generally, shareholders can
sue to enforce fiduciary duties while
an entity is solvent.
However, upon actual insolvency
that right to sue extends to creditors.
Management must always undertake
to act in the best interest of all parties. Of course, there is a risk that
added disclosures accelerate an entity’s collapse and prematurely doom
a troubled, but still viable, company.

1)
please click here!
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Strategies for acquiring assets in U.S. bankruptcy cases

Changes in the law

By Leslie A. Berkoff
and Marc L. Hamroff
A key strategy in acquiring assets
from a bankruptcy estate is by utilising
existing debt and liens to credit bid for
the assets that may be in play. However, over the past few years the ability of
secured creditors to evaluate this strategy in a case based upon the value of
their lien position has been undercut
by several developing areas of the law.
Two recent cases, In re: Fisker Automotive Holdings Inc., No. 13-13087
(KG) 2014 and The Free Lance-Star
Publishing Co. of Fredricksburg Va,
No. 14-30315 (KRH) 2014 have capped
a creditor’s right to credit bid. Noting
that the right to credit bid is not absolute, these courts pointed to controlling actions by the secured creditors
during the development of the bidding
process to justify limiting the creditor’s right to credit bid under Section
363(k) for “cause”. Additionally, courts
continue to remain split over as to
the meaning of “aggregate value of all
liens” under Section 363(f).
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One group of decisions holds that
a sale cannot be approved if the sale
price is equal to or less than the aggregate amount of all claims held by creditors holding a lien in the property being sold, while other courts have held

that a sale satisfies Section 363(f) (3)
if the sale price is equal to or greater
than the aggregate economic value of
the liens asserted against the collateral.
Combined these changes place

more uncertainty in this process than
has existed for some time and perhaps
may impact how strongly a creditor approaches the sale process to avoid having their rights under the Bankruptcy
Code altered.

Financing of
recent big corporate
transactions in Spain
By Higini Marsal
Transactions such as CVC and Deoleo and the merger of the IDC Salud
(Capio) and Quirón hospital groups
have been possible thanks to the application of the covenant lite or covlite formula, a structure which, for its
nature and characteristics, tends to be
associated with situations in which excess cash flow and a lack of opportunities has forced lenders to relax guarantees in order to ensure profitability
and the survival of their business.
The most relevant aspect of this
formula is that the creditor’s contractual protection is minimalised in the
case of deterioration of either ratios or
the debtor’s payment capacity. Guarantees are virtually non-existent. A financial model is built on the acquired
business generating sufficient future
revenue to meet the ongoing interest
payments and the return of the principal loan amount. Additionally, there
are two specific design characteristics
that make them even more interesting.
First, funds are supplied directly by
the end investors while the structuring agent merely performs the initial
analysis and acts as mediator. The
risk therefore does not appear on their
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balance sheet. The debt is carved up
and divided in accordance with market interests.
Second, repayment of the funding
before the final due date, normally being between seven and ten years, is
never a consideration. The later the
deadline, the greater volatility these
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pers and five years in transaction services at
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fixed-rate securities introduce into
the portfolios of those subject to periodical mark-to-market valuation of
their positions. Greater risk should
be translated into a demand for increased profit.
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Cross-border claims deriving from insolvency proceedings

Vis attractiva
concursus principle
By Elio Sbisà and Stefano Quaglia
In the preliminary ruling No
24041/2013, the Court of Rome upheld its jurisdiction in hearing the
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claim brought by the Court-appointed
receiver (or trustee) against a foreign
supplier after the termination of an executory contract.
In the case at hand, after the debtor
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became insolvent, the receiver elected to terminate the pending contract
with a German supplier and brought
action before the Italian Bankruptcy
Court seeking restitution of the past
payments for the goods returned to
the supplier less a fair compensation.
The supplier objected that the Court
competent to hear that claim was the
German Court under the overall Regulation (EC) No 44/2001 containing the
rules for international jurisdiction of
civil and commercial matters.
In ruling in favour of the claimant
receiver, the Court of Rome reasoned
that that claim directly arose out of the
insolvency proceedings opened in Italy
and was therefore closely linked with
the insolvency of the debtor and the
effects of termination of the pending
contract. As a result, applying Regulation (EC) No. 1346/2000 on insolvency
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proceedings, the restitution claim was
correctly brought before the Italian
Court. With the above ruling, the Court
of Rome lines up with the principle al-

ready set by the European Court of Justice (ECJ) in the leading C-133/78, Gourdain c. Nadler, namely that “claims
deriving directly from the insolvency

proceedings and closely linked with
them” are excluded by Regulation No
44/2001. Idem ECJ, C-339/07 Seagon
and C-213/10, F-Tex SIA.

Three pieces of practical
advice for a successful
reconstruction process
By Lars Berg Dueholm
and Lars Møgelvang Hansen
LOU Law firm has one of the highest
rates amongst Danish insolvency law
firms in the area of successfully concluded reconstructions. Based on this, three
pieces of practical advice can be given to
lawyers trying to reconstruct an insolvent
business.
The first is to include lawyers, accountants and other advisers in the process at
the earliest possible stage. By doing so,
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the ability exists to work out realistic budgets for the healthy part of the business
and to make sure that there are sufficient
funds for the reconstruction process itself.
The second piece of advice is to maintain a high level of openness towards the
creditors. If the reconstruction process is
to be successful, it is of the utmost importance that the trust between the advisors carrying out the reconstruction and
the main creditors is maintained, and
even strengthened during the process.

The third is to work out a credible and
well-based business plan and realistic
budgets for the future business areas. It
is crucial to be able to prove that the future business of the insolvent company is
healthy and, if necessary, to have the company divided into a healthy and unhealthy
part at the earliest. These three areas of
advice are just as important as they are
self-evident. Work thoroughly, at the very
earliest possibility, and ensure that those
who rely on this work are informed of any
action on an ongoing basis.
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Lou Law Firm is the result of a merger between
hansen|partnere and Lou & Partnere. The
new company has more than 50 employees,
including over 20 lawyers. Lou Law Firm has
offices in Copenhagen, Aarhus and Randers,
Denmark.
Attorney-at-law and partner, Lars Møgelvang

Hansen, has more than ten years’ experience
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small and medium-sized businesses.
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of the largest bankruptcy estates during the
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economic crisis.
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Debt recovery within the European Union:

How to find the most
efficient instrument to
recover cross-border debts
By Dr Daniel Sven Smyrek
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and has a long-standing experience in crossborder litigation and arbitration, but also in
drafting and negotiating commercial contracts, for example between manufacturers
and distributors. Among his clients are a large
German bank and a number of medical device
companies. He has a strong track record in
recovering cross-border debts across Europe.

A number of European instruments
facilitate the cross-border debt recovery within the European Union (EU).
These are the Brussels regulation [EU
regulation N° 44/2001 on jurisdiction
and the recognition and enforcement
of judgements], but also EU regulation N° 805/2004, creating a uniform
European Enforcement Order for uncontested claims, and EU regulation N°
1896/2006, which establishes a European order for payment procedure. More
is yet to follow.
In January 2015, the recast Brussels
regulation (EU regulation N° 1215/2012)
will come into force, abolishing the need
to obtain a court order before enforcing
a judgement rendered by another EUjurisdiction.
From January 2017, creditors will
have the possibility of obtaining a European Account Preservation Order based

on Regulation N° 655/2014, allowing
the creditor to instantly freeze debtors’
bank accounts in other EU countries.
In most cases, creditors have a choice
between different European measures
and measures provided by the respective national jurisdiction. If the debtor

is, for instance, domiciled in Germany,
the creditor from another EU-member
state could file either an application for
a European payment order or an application for a German payment order
(Mahnbescheid).
Conclusion – Recovering cross-bor-

der debts within the EU has become
much easier. For the best outcome of
their case, creditors should ask a lawyer who specialises in international
claims management to guide them on
the most efficient path to debt recovery.

Restructuring
instruments of the
bankruptcy code in Austria
By Mario Kapp
The successful and sustainable reorganisation of a company cannot be
limited to the approval of a haircut
by the creditors. In fact, the company
must use the proper restructuring proceedings for its actions. In this regard,
the Austrian Bankruptcy Act (IO) provides several substantive restructuring
instruments. These include:
Bilateral contracts not completely
fulfilled by the debtor or their contractual partner may be dissolved by
the insolvency administrator (section 21 IO).
Should the debtor be a lessee, the
contract of lease may be terminated
by the insolvency administrator or
the landlord (section 23 IO). Only
periods of notice and rules concerning the protection from unwarranted
termination shall be observed.
Should the bankrupt be an employer and the employment has already
been entered into, then the Austrian
Bankruptcy Act enables a beneficiary
termination of redundant labour. The
insolvency administrator may institute the termination observing the
statutory period of notice, the period
of notice fixed by a collective agree-

ment, or a shorter period of notice
agreed upon, taking statutory termination restrictions (section 25 IO)
into consideration.
The bankruptcy and civil law offers
numerous instruments to achieve sus-

tained success and to manage a future
beneficial reorganisation for the creditors. A far-reaching analysis of the current status and a structural preparation of the appropriate restructuring
instruments are imperative for achieving success.
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Enterprise restructuring
in Italy, legal options and
business opportunities
By Claudio Ceradini
Since 2007, Italy has been facing one
of the deepest and longest financial and
industrial crises ever seen. The number
of bankruptcies has grown very rapidly.
Consequently, the government has decided to develop restructuring rules
with new options offered to those companies which detected their situation
promptly and decided to react with a
recovery and turnover plan.
Three options are available, depending on the seriousness of the financial
issues:
a) Certified turnover plan, where no legal composition or debt reduction
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are needed, but only as a protection
for those who are involved with the
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company in order that they do not
suffer any consequence;
b) Debt Reduction Agreement; to have
some of the debt reduction agreed
with creditors, confirmed by the
court, and those creditors who do
not agree paid in full within 120 days
from court approval;
c) Creditors Composition Plan, to be
filed in and run by the court and approved by 51% of creditors, eventually
split into classes, providing a general
debt reduction.
All options must be based on a financial plan disclosing the actions needed
to bring the enterprise back to profitability, phase objectives, resources and
control key goals and items. In particular, plans will be accepted and approved
if a new company is committed to taking over the business liabilities and assets under court supervision.
All options are now in place and provide excellent opportunities for companies which decide for expansion plans
through business takeovers, avoiding in
this process material legal risks related
to the seller financial situation.
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