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Questionnaire on „Substance over form in tax matters“
Country: Austria
Prepared by:

Andrea Frais-Kölbl
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a.frais-koelbl@hellerconsult.com

Eva Haase
Grazer Treuhand, Graz
e.haase@grazertreuhand.at

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
In Austria permanent establishments are regulated by § 29 of the
Bundesabgabenordnung (BAO) (Austrian Federal Tax Regulations). This implies
that a permanent establishment “is every fix located plant or facility, that serves the
purpose to perform business or economic state of trade. Permanent establishment
applies especially:
• The place, where the management resides and operates;
• Branches, manufactures, warehouses, purchase and sales outlets, gangplanks
(landing stage of a shipping company), staffed offices, or other business facilities
that serve the company or its permanent representative to do business.
• Execution of construction work, whose length of 6 months has been exceeded or
most likely will be exceeded.”
According to article 5 of the OECD model tax treaty a permanent establishment is a
fix located business facility, through which the activities of an enterprise can be
exercised fully or partly i.e.: place of management, branches, outlets, workshops,
factory buildings.
Permanent establishment applies to execution of construction work or assembly if
the length of twelve months has been exceeded in the international tax law. In this
point the current Austrian legal situation differs from the international tax law as
explained above.
Fix business facilities which are used for preparations or support functions (like for
example showrooms, sole distribution center, correspondence offices for
newspapers, representation- and liaison officesC) are not classified as permanent
establishments in the international tax law.

2)

Does the signing of a contract effect the above?
A permanent establishment of an enterprise can also be justified by a dependant
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representative. If the representative is dependant and has the ability to bind the
foreign enterprise, e.g., by acting in the name and on the behalf of the latter
commercial transactions with third parties, the foreign enterprise will be considered
as exercising its activity in the country (procuration). The procuration does not exist,
if contracts are only valid after authorization by the entrepreneur.
The Austrian tax law is not bound to the constitution of the civil law in principle, but
links certain circumstances to “substance over form” in the profit tax law. The true
economic content is binding and not the exterior appearances of the circumstances.
3)

What is considered substance and real management?
The permanent establishment needs to serve actual business activities. Pure asset
management does not justify a permanent establishment. Furthermore social
institutions and rehabilitation centers are no permanent establishment. The lease of
commodities and human resources do also not justify a permanent establishment.
The repeated engagement in business activities at a certain place is sufficient
enough to justify a permanent establishment.
By taking up business activities a permanent establishment occurs and ends when
business activities are discontinued. A permanent establishment is liable for taxes of
its operating results.
The domestic regulation of the permanent establishment according to §29 BAO is
connected to the establishment, in which the management resides and supposed to
be the center of all decision making. The formal head office of a company is
sufficient enough to justify a permanent establishment. This also applies to letter box
offices. There is a lack of operational facilities and activities if the actual
management and other business activities are not taking place at the same place. In
fact the registration of the business is in terms of a disputable assumption an
indication that there is a permanent establishment; this is only present if the office
facilities as well as the personnel exists (Bachner in SWI 2002/ 6).

4)

Do you have recent case laws?
There are no recent case laws.

5)

What is considered offshore?
There is no legal definition of terms like “low-tax countries”, “tax havens”, or “tax
shelters” in Austria.
In general we define “offshore” as countries with low tax schemes, a high degree of
confidentiality, a relatively high education level, little corruption, high legal
compliance, good political stability and a minimal degree on financial market
authority and regulation.
The Austrian corporate income tax governs investment taxation of other corporations
in § 10 Körperschaftsteuergesetz (KStG) (Corporate Income Tax Code). According
to § 10 Paragraph 2 KStG Corporations benefit from a tax exemption for their capital
gains in compliance with certain requirements (In Austria the so-called
“internationales Schachtelprivileg” or participation exemption). Paragraph 4 detains
that profits from international participation exemptions are not delivered from
corporate income tax in the case of malpractice in terms of §22 BAO. (KStR RZ 581)
A suspicion of malpractice exists if foreign tax is not comparable to the Austrian
corporate income tax regarding the determination of the taxable base and the tax
3

rates. The effective average tax burden in foreign countries needs to be higher than
15%. (KStR RZ 590) otherwise the fiscal authorities will classify passive revenues as
“suspicious”.
Austrian fiscal authorities are striving to close tax gaps which give the opportunity to
transfer profits into tax shelters (Artikel in SWI 8/2002, S. 369 ff).
6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Yes in our opinion. The taxable person (natural or legal) is basically free to structure
his/her/its business activities to an optimum in the Austrian legal order. This is
guaranteed by freedom of legal arrangements and contracts. The fiscal authorities
are not allowed to deny approval inconsiderate. They are paying closer attention to
businesses run in countries with which Austria has no double tax treaty.
Collaboration and proof of burden is asked of the taxable person.
To solve this question, fiscal authorities will look at the commercial purpose of the
company doing business in an offshore country. This is regulated in §21 to §24 BAO.
According to these regulations (commercial approach, malpractice of the freedom of
legal arrangements and paper transactions) it is possible for the fiscal authorities to
discard the chosen structure by the taxable person, if the actual commercial purpose
does not match the set-up structure.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
There is no "Austrian black list". In Austria the black list provided by the OECD is
used by the fiscal authority. In 2009 Austria worked hard at being deleted from the
OECD's grey list. This process was accompanied by various discussion and great
public awareness. Finally in September 2009 Austria achieved this aim and was
successfully included in the white list.

8)

How do you see the evolution in your domestic Law relating to these issues?
The OECD has a project underway to clarify issues of interpretation of Art. 5 of the
OECD MC. The project is characterized as a review of interpretational issues and
not a fundamental re-thinking of Art. 5 or the concept of permanent establishment.
(Bendlinger in SWI 2011, page 61).
The current efforts give cause for concern because the OECD MC is continually
easing the requirements regarding the permanent establishment.
The paradigm shift has already left its mark on the Austrian Double-TaxationTreaties (DBA). A further softening of the Austrian legislative is to be feared.
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Questionnaire on „Substance over form in tax matters“
Country: Cyprus
Prepared by:
George Christou
Eliades & Partners
gchristou@eliades.eu
Tel.: +357 22667730

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
For Permanent Establishment we follow the same definition as OECD Model except
that a building site or construction or installation project constitute a PE if they last for
more than 3 months.

2)

Does the signing of a contract effect the above?
We follow guidelines of Model Commentary (MC) of what constitutes a PE.

3)

What is considered substance and real management?
No definition in our law of substance but artificial or fictitious transactions are
disregarded if purpose only to reduce tax.

4)

We consider management and control where board of directors takes its decision. If
there is a dual residency and a DTT between Cyprus and other State we follow
provisions of MC.
Do you have recent case laws?
No case law on the matter.

5)

What is considered offshore?
No definition in our tax legislations. All resident companies have the freedom to trade
or offer their services both in Cyprus and abroad.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
There is an anti-abuse provision in our tax laws, that artificial or fictitious transactions
are disregarded if purpose only to reduce tax.

7)

Therefore transactions of a company established with no real and commercial
purpose but only for purpose of reducing tax can be ignored and transactions taxed
on proper persons.
Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
We have no black list.

8)

How do you see the evolution in your domestic Law relating to these issues?
We follow international requirements.
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Questionnaire on „Substance over form in tax matters“
Country: France
Prepared by:
Prof. Robert Anthony
Anthony & Cie.
E-Mail: robert@antco.com
Phone: +33493653223

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
The CGI (French General Tax Code) does not give any definition of a permanent
establishment.
This concept is defined by case law, and is part of the largest concept of business
carried out in France, including the permanent establishment, the representatives of
a company acting on its behalf in France, and the fact of running a full commercial
cycle in France.
The permanent establishment is defined by case law as follows:
“Permanent establishment shall mean any fixed place of business having some
independence in the performing of its activity (separate staff and/or separate
accounting and/ or separate financial-commercial-technical departments and/or
business management).
In particular, the following shall be considered permanent establishments:
1. the place of business management,
2. factories or workshops,
3. offices,
4. purchasing offices or sales outlets,
5. branches, shops, agencies
6. mines, quarries or other facilities for the exploitation of naturalresources,
7. building sites or constructions or installation projects
It differs from the OECD model tax treaty in the following points:



2)

The OECD model tax treaty does not list purchasing offices or sales outlets
The OECD model tax treaty contains a 12 month period for building sites or
constructions or installation projects

Does the signing of a contract effect the above?
The substance is decisive, not the form. Nevertheless signing certain contracts will
almost always be assumed by the fiscal authorities as existence of a permanent
establishment, e.g. if a branch is registered in the France commercial register or if
internal documents show that the operational decisions (e.g. closing contracts with
customers) are usually made in France.

3)

What is considered substance and real management?
6

The activity should serve business purposes or support the business objective, e.g.
commercial activities, production, distribution, R&D. Business activity does not only
include core business activities.
Real management is where the centre of the management is located, i.e. the place
where the main decisions are taken. The place where the management is based is a
key point.
4)

Do you have recent case laws?
The French supreme High Court (Conseild’Etat) has ruled that a UK company
providing in France to professionals a training center for race horses, does not have
a permanent establishment since: (i) there is no staff in France except a guard, and
(ii) even if the training center has all the different rooms that are needed for such an
activity (bedrooms for stable-lads, paddocks, forge, saddle room, forage barn and so
on), their equipment was not provided by the UK company (Conseild’Etat 31st July
2009, Sté Overseas Thoroughbred Racing Stud Farms Limited).

5)

What is considered offshore?
Where there is not a tax treaty with France the foreign jurisdiction would be
considered offshore. The exchange of information agreement can be sufficient in
certain circumstances where there is purely property ownership.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Tax treaties apply to residents and, in principle, a company duly registered and that
cannot be considered as fictitious is under the scope of tax treaties.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
According to article 238-0 A of the French General Tax Code, that came into force
in 2010, are considered as non cooperative States or territories that:
- are outside of the European Union,
- and that have been under a close examination from OECD in respect of their
transparency and their exchange of information system for tax purposes
- and that have not entered into a tax agreement with France stating exchange of tax
information,
- and that have not entered into such an agreement with at least 12 States
The official list on 1st January 2010 included 18 territories such as Panama, Liberia,
Marshall Islands, Belize, Bruneï.. It should be updated for year 2011.
Tougher tax rules are applicable to incomes received from/paid to entities based in
these States/territories.

8)

How do you see the evolution in your domestic Law relating to these issues?
Like all countries France is trying to collect more revenue. It is publicly known it
wishes to harmonize its taxation with Germany. It is strengthening its legislation
against offshore jurisdictions by putting pressure on the EU and the USA as seen by
the G20 exchange of information legislation. It is more the international routes than
simply domestic legislation.
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Questionnaire on „Substance over form in tax matters“
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Oliver Biernat, Managing Partner
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Mail: o.biernat@benefitax.de
web: www.benefitax.de

Bahnhofstraße 15
91541 Rothenburg/Tbr.
Phone +49 9861 94 05 0
Mail: brigitte.jakoby@jakoby-baumhof.de

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
According to Article 12 of the AO (General Tax Code) a permanent establishment is
defined as follows:
“Permanent establishment shall mean any fixed place of business or facility serving
the business of an enterprise. In particular, the following shall be considered
permanent establishments:
1. the place of business management,
2. branches,
3. offices,
4. factories or workshops,
5. warehouses,
6. purchasing offices or sales outlets,
7. mines, quarries or other stationary, moving or floating facilities for the exploitation
of natural resources,
8. building sites or constructions or installation projects, including those moving or
floating, where
a) an individual building site or construction or installation project, or
b) one of several coexistent building sites or constructions or installation projects, or
c) a number of immediately successive building sites or constructions or installation
projects
last (s) more than six months.”
In general the following elements constitute a PE:
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-

Time element, according to tax authorities all activities exceeding 6 months,
acc. to court decisions/literature. 9-12 months, exceptions are possible (e.g. 2
months with film production that only took 2 months)
Territorial element: a PE does not need a fixed connection to a place on the
surface. Being for a certain time on a certain place is enough (e.g. repeatedly
several hours on a market stand), staff is not needed (pipeline, server)
Power of disposition: should not just be temporary. The firm should have a
legal position that cannot be withdrawn or changed without further ado.
Entrepreneurial activity: performing your own trade, serving a business
activity

The German definition is tighter than the OECD model tax treaty and differs in the
following points:






The OECD model tax treaty does not list warehouses, (no. 5)
The OECD model tax treaty does not list purchasing offices or sales outlets
(no. 6)
The OECD model tax treaty contains a 12 month (instead of 6 months) period
for building sites or constructions or installation projects (no. 8)
The OECD model tax treaty does not treat side and helping activities, that are
not within the core business objective of the enterprise as a permanent
establishment
The OECD model tax treaty does not include any activities of access to
information’s ( not explicit listed in German legislation)

There are a lot of court decisions interpreting the law and also giving a kind of
guideline if a business operation is treated as a permanent establishment or not, but
in a lot of cases taxpayers face uncertainty how tax courts or national tax authorities
will decide.
2)

Does the signing of a contract effect the above?
The substance is decisive, not the form. Nevertheless signing certain contracts will
almost always be assumed by the fiscal authorities as existence of a permanent
establishment, e.g. if a branch is registered in the German commercial register or
contracts give power to the German staff.

3)

What is considered substance and real management?
The activity should serve business purposes or support the business objective, e.g.
commercial activities, production, distribution, R&D. Business activity does not only
include core business activities. It is controversial if facilities that merely serve social
purposes and interests of the employees can be permanent establishments, as
these serve the business objective if at all, only indirectly.
Real management is where the centre of the management is located, i.e. the place
where the will of the management is formed. This can be several places. Strategic
decisions are not alone relevant but also the operational day to day decisions of the
management. If the centre of management is in Germany there is always a PE. That
is the case if important decisions (e.g. closing contracts with customers,
organisation, strategy, control, performance according to the articles of association)
are usually made in Germany. This is normally checked by the tax authorities before
issuing a German tax number.

4)

Do you have recent case laws?
BFH (German Supreme Tax Court) dated 13 October 2010, clarifying that a foreign
9

company is an active company if it maintains business operations that are adequate
to their business objective. In the case a German insurance company established an
Irish daughter company, performing reinsurance business and just paying 10% tax
on income in Ireland. Operational management was performed via a “management
agreement” by another corporation in Ireland. The court decided that the Irish Ltd. is
active.
ECJ dated 28 October 2010, C-72/09 (Etablissement Rimbaud SA). ECJ ruled that a
German tax privilege may depend on proper legal and administrative cooperation
with the relevant other country. The decision is relevant for all cases before
exchange of information came into effect.
5)

What is considered offshore?
CFC Legislation: According to the Foreign Tax Relations Law, low-taxed passive
income of a foreign company will be added to the German taxable income of its
German resident shareholders and this income will be imputed to the German
resident shareholders proportionately under certain conditions. Income is low-taxed
if both in the state of seat and of management of the foreign company it is subject to
income tax at a rate of less than 25%. The taxable income has to be determined in
compliance with the German tax law. Shareholders affected are German residents
who (alone or together) hold more than 50% of a foreign company's capital or voting
power. If, however, the foreign company derives income from the holding or
administering of any kind of securities, currencies, participations (other than
dividends from the participation in a company and, generally, capital gains on
shares) and similar assets (passive portfolio income) and if this income exceeds
certain thresholds, the rules apply already if one resident shareholder holds at least
1% of the company's capital or voting power. Even less than 1% suffices if the
foreign company derives exclusively or almost exclusively passive portfolio income.
The income imputed to the German-resident shareholder (deemed dividend
distribution) is added to the taxable income of the shareholder and taxed at the
(income or corporate income) tax rate of the shareholder. The tax exemption for
dividends does not apply to the deemed dividend distribution under the Foreign Tax
Relations Law. However, if the foreign company actually distributes its profits, the tax
exemption for dividends applies.
The CFC legislation does not apply if the tax payer can prove that




6)

the controlled foreign company is resident in an EU or European Economic Area
(EEA) Member State and carries out a genuine economic activity ( the
German legislation has listed their view of economic activities in 10 points).
passive income otherwise subject to CFC taxation is derived in connection with
such activities.
the Mutual Assistance Directive or a similar agreement between Germany and
the respective EU or EEA state is applicable.

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Rules that shall prevent zero or low-taxation in outbound cases are e.g.
a) Treaty override general
First it is to note that the double tax treaty itself could include clauses for the
possibility of taxation for the two parties in opposition to the basic rules for the power
to tax. These clauses give the treaty countries the right for a treaty override in the
national legislation under the agreed conditions. These treaty clauses are:
10

•

•
•
•

The subject to tax clauses = taxation in the other country, if the state with
the power to tax does in application of the double tax treaty not really tax
these transactions in his domestic tax legislation. Germany often has
appointed such a subject to tax clause in its double tax treaties.
The switch over clauses = crossing from exemption of the German taxation
to the method of tax credit.
The appointment of treaty abuse for certain conditions.
Last but not least the appointment of activity clauses.

b) abbreviations
AO = German Fiscal code
AStG = German Foreign Tax Code
EStG = Income Tax Law
KStG = Corporation Tax Law
c) Abuse in taxation matters (§ 42 AO)
Since 2008 the German tax legislation has a legal definition for tax fraud and tax
evasion by using legal arrangements. This definition is based on the fact of any
“unusual arrangements” which leads to tax benefits in relation to a genuine
arrangement. Because of this new regulation the taxpayer now has the burden of
proof. He has to document his economic reasons for the selected legal transaction.
The immanent problem is the evaluation by the tax authorities afterwards (often
years later) and the busy economic development, especially in global business
activities.
Before 2008 the tax authorities had to proof whether the chosen legal form was
unusual and only for the reason of tax benefit.
d) crossing tax exemption to tax credit - § 20 Abs. 2 AStG
This regulation is an example for treaty override in combination with the switch over
clause. PE’s normally are to tax under the jurisdiction of their business and in
compliance with the conditions of Art. 5 OECD – MA (see above No. 1).
Under the conditions of article 20 paragraph 2 AStG the tax exemption of the tax
treaty changes to the method of tax credit, because of the too low taxation (see
above No. 5).
e) Anti treaty shopping provision - § 50d Abs. 3 EStG
Treaty provisions prevail over domestic tax law. A domestic law that became
effective after the treaty, however, may override a treaty provision. For example Sec.
50d (3) EStG contains such an override provision: it is an anti-treaty-shopping
provision which denies treaty benefits (mainly reduction of withholding tax) to a nonresident (intermediate) company if:
• it is not the beneficial owner of the income;
• the shareholders of the intermediate company (the beneficial owners) would
not be entitled to the treaty benefit;
• the use of the intermediate company does not have economic or other
important reasons;
• the intermediate company does not gain more than 10% of its gross earnings
from its own business activity (no holding function) per fiscal year and
• the intermediate company does not maintain business operations that are
adequate to their business objective (qualified staff, office space,
communication equipment etc.).
•

f) crossing tax exemption to tax credit - § 50d Abs. 9 EStG
This rule is another example for treaty override in assumed cases of tax fraud or tax
evasion. Article 50d paragraph 9 EStG takes reference to article 20 paragraph 2
AStG. The aim of this regulation is the worldwide taxation of any income of taxable
11

companies or individuals and to avoid the non taxation.
The assumptions are:
• a limited taxation in the other state
• personal tax exemptions of the other state.
g) substance over form problems - § 50d Abs. 10 EStG
Further problems results from partnerships and their taxation in the different
jurisdictions. Especially those countries taxing the partnership as a legal entity have
another tax solution than Germany ( taxation of the income on the level of the
partners).
These qualification conflicts are listed in the partnership report of the OECD from
1998. Double taxation or Non taxation could be the consequences of qualification
conflicts. Article 50d paragraph 10 EStG was the consequence of the jurisdiction of
our highest tax court. It should fix the application of Art. 7 OECD – MA in Germany
for the partners and avoid the taxation as dividends or interests (regarding the
foreign income and its qualification there).
7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
The OECD introduced its black list on the base of the OECD – report 1998 and as a
consequence in 2000 on the G20 meeting an international applicable tax standard
according to the before defined criteria’s of tax haven zones. The international tax
standard was endorsed by the G20 Finance Ministers at their meeting 2004 in Berlin.
Germany itself has not any internal own black list. Germany has adopted the black
list of the OECD and signed the OECD Agreement for Tax Information Exchange (=
TIEA) at 17.04.2008. The aims of TIEA are bilateral treaties with tax haven countries
and rules for the information exchange. This should guarantee the transparency and
the compliance of the international tax standard. Until now TIEA is not yet ratified in
Germany.
Instead of bilateral contracts with those countries noted from the OECD Germany
adopted in its corporation tax law and the income tax law new rules for anti tax
evasion in 2009. In the case of taxation of a PE, enterprises or participations in a tax
haven zone Germany now has the following regulations:
•
•

8)

Cutting of the tax free dividends (§ 33 Abs. 1 Nr. 2 e) KStG)
Refusal of deduction of operating expenses (§ 51 Abs. 1 Nr. 1 f) EStG)

How do you see the evolution in your domestic Law relating to these issues?
In fact the German parliament has reported in August 2010 in the official document
“Drucksache 17/2743” about the efficiency of the measures against tax fraud/tax
evasion and tax havens. One part includes a set of statistics about the numbers of
requests regarding the EU and international mutual assistance in tax matters
(from/to Germany).
It is to note that this report leads to the significant result, that Germany receives
more requests for mutual assistance than Germany requests for mutual assistance
in tax matters in other states.
So regarding this report you can assume that Germany will still prefer to tax dubious
businesses using treaty override or the tax clauses of a double tax treaty rather than
asking for mutual assistance. Germany prefers its own strict national legislation (see
above No. 6) instead of signing bilateral treaties with tax haven zones with the
consequence of mutual assistance with these countries (see above No. 7 – TIEA).
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Questionnaire on „Substance over form in tax matters“
Country: Hungary
Prepared by:

Dr. Anita Ihász Kovácsné
Kovács Réti Szegheő Attorneys at Law
H-1026 Budapest, Bimbó út 143.
Phone: +36 1 275 2785 Fax: +36 1 275 2784
E: ihasz.anita@krs.hu

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
The structure of the Hungarian definition follows the OECD structure as for the “basic
rule”, contained in Article 5(1) OECD Model, and as for the “positive list”, contained
in Article 5(2).
The OECD agreed concept which explains the concept of “permanent establishment”
by way of the “place of business” one, is inverted, in fact, in the Hungarian Act on
Corporate Tax and Dividend Tax, the “place of business” is defined as a “permanent
business establishment”. The difference shall be considered as a semantic one,
since the structure of the “basic rule” is close to the OECD one.
Place of business is defined by law as follows:
a) a permanent business establishment, equipment, and accessories that is
used by the taxpayer in whole or in part for business activities irrespective of
the taxpayer’s entitlement to use them; the term ‘place of business’ shall
cover, in particular, the place of management, representative offices
established with a registered office in Hungary, offices, factories, plants,
workshops, mines, crude oil or natural gas wells, and other facilities used to
explore or exploit natural resources,
b) site of construction or assembly operations (hereinafter referred to collectively
as “construction site”), including supervisory activities related thereto, if such
construction continues for a total of at least three months (with or without
interruption) with regard to individual construction sites irrespective of
whether such activity is based on several independent contracts or whether it
was commissioned by several parties; any construction project constituting
one unit from an economic, business and geographical point of view shall be
recognized as one construction site,
c) a foreign person shall be regarded as having a place of business in case of
the direct utilization of natural resources in Hungary,
d) a foreign person shall be regarded as having a place of business in cases of
the utilization of any real estate property or natural resources in return for
consideration, the transfer, sale and contribution in kind of any rights in
13

immovables or in natural resources (hereinafter referred to as “utilization of
real estate”) in return for consideration,
e) a foreign person shall be regarded as having a place of business, in the case
of activities which are undertaken by other foreign or resident persons on
behalf of such foreign person, if they are entitled to enter into a contract in
Hungary on behalf of the foreign person and exercise such right on a regular
basis, or maintain stocks of commodities or products from which they
regularly make deliveries on behalf of the foreign person,
f) without prejudice to the above provisions, a foreign person shall be regarded
as having a place of business if another person takes out insurance on behalf
of such foreign person - with the exception of reinsurance and the provisions
of Paragraph g) notwithstanding - for risks occurring in Hungary,
g) a foreign person shall be regarded as having a place of business if engaged
in business operations through a branch.
The following shall not be construed as a place of business:
1. establishments used exclusively to store and present the goods or products
of a foreign person,
2. stockpiling of goods and products of a foreign person exclusively for storage,
presentation and processing by another person,
3. establishments maintained exclusively for purchasing commodities and
products or collecting information for a foreign person,
4. establishments maintained exclusively for carrying out preliminary or auxiliary
activities,
5. activities carried out by an independent representative (including commission
agents), if acting within the framework of his ordinary business activities.
Unlike Article 5(3) OECD Model which applies to “a building site or construction or
installation project” the scope of the Hungarian rule is extended, also, to “assembly
sites”.
To the same extent, the Hungarian rule follows the UN Model including in the
construction clause the supervisory activities. In the absence of a relevant double
taxation avoidance treaty (DTA), the scope of the Hungarian legislation is wider than
the same case falling under DTA’s permanent establishment rules.
A construction site or the site of a capital investment constitutes a permanent
establishment already after 3 months.
2)

Does the signing of a contract effect the above?
Branch office of a foreign company is regarded as established upon having been
entered in the company registration records and may commence entrepreneurial
activities following such registration.

3)

What is considered substance and real management?
Any activities serving business purposes and/or supporting the business objective
shall be considered as substance.
Real management is where the place of management is located.

4)

Do you have recent case laws?
No.

5)

What is considered offshore?
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Hungarian legislation refers to offshore companies as “controlled foreign companies”
(CFC).
From January 1, 2010 a foreign company which either:
(i) has a beneficial owner who is a Hungarian tax resident private individual
holding a 10% interest during the majority of the tax year or
(ii) derives the majority of its income from Hungarian sources, will be treated as a
CFC, provided that it does not meet the comparable taxes requirement, and it
does not have real economic presence and tax residence in an OECD or
treaty country.
Comparable taxes requirement means that the company in the given tax year pays
or is required to pay taxes at the effective tax rate not lower than 10%. In case of
results being zero or negative, the statutory income tax rate of the foreign country
must reach this threshold. Consequently not only companies of low tax countries but
of countries providing significant tax benefits with an otherwise high tax rate, may
also be considered as a CFC.
A company not meeting the comparable taxes requirement but having a real
economic presence in an OECD or treaty country shall not be considered a CFC.
Real economic presence means when a nonresident company is engaged in gainful
activities in another state - together with its affiliates established in that state, where
applicable -, such as in manufacturing, processing, agricultural, service, investment
and trading activities, using its own equipment and own workforce, where their
revenues from such activities represent at least 50% of all revenues.
Any nonresident company in which a person that is listed on a recognized exchange
for a period of not less than five years effective on the first day of the tax year, or its
affiliated company holds a share of at least 25% on each day of the tax year shall
not be recognized as a CFC.
6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
DTAs concluded by Hungary refer to residents. The conditions of residency are
defined in accordance with the OECD Model, in some cases in accordance with the
UN Model (e.g. DTA between India and Hungary). Consequently companies’
residency shall be identified due to their place of management which is usually
judged by substance provided. Accordingly tax treaties can apply to a letter box
company if substance can be justified according to the relevant country’s legislation.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
Hungary has a white list of countries that are not considered as low tax jurisdictions
for purposes of the CFC rules, (these are EU and OECD member states and
countries that have concluded a DTA with Hungary) if the foreign entity has real
business presence in that country.

8)

How do you see the evolution in your domestic Law relating to these issues?
Following the world trends Hungary also intends to strengthen continuously its tax
avoidance schemes so to reveal and acquire hidden revenues of private persons
and companies as well.
Along with the even stricter rules the Hungarian government provides also tax
allowances (flat rate tax of 10% under certain circumstances) for private persons
transferring their hidden “offshore” revenues back to Hungary – with modest
success.
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Questionnaire on „Substance over form in tax matters“
Country: India
Prepared by:

Ashish Bairagra
Partner
Regional Chaiperson – Asia
GGI Practice Group International Taxation
M. L. BHUWANIA & Co., Chartered Accountants
rd
F-11, 3 floor, Manek Mahal, 90
Veer Nariman Road,
Churchgate, Mumbai – 400020, INDIA.
Email : ashish@mlbca.in | Web : www.mlbca.in

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
Section 6(3) of the Indian “Income Tax Act, 1961”, defines ‘Residence in India’ which
determines whether an income of an assessee is taxable in India or not. Section 6(3)
defines residence for the purpose of taxability of the income of a company as follows:
“(3)

A company is said to be resident in India in any previous year, if—
(i)
it is an Indian company ; or
(ii)
during that year, the control and management of its affairs is situated
wholly in India.

India has negotiated double tax avoidance agreements (DTAA) with various
countries, and depending on their importance has taken or given away certain taxing
rights. Therefore the definition of permanent establishment in the various DTAA’s
vary from country to country, with minor inclusions or exclusions. Some of the
differences are on account of:
•
•

Building or installation or construction site – some are based on period, some
are based on percentage or material / machinery supplied
Services rendered other than those covered under the Article for “Royalties
and Fees Technical Services” – some are based on period and in some
DTAA’s this particular item does not feature

It is tighter than the OECD model tax treaty and differs in the following points:
1. The OECD model tax treaty does not list warehouses, which appears in many
India DTAA’s
2. The OECD model tax treaty does not list purchasing sales outlets, which
appears in many India DTAA’s
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3. The OECD model tax treaty contains a 12 month period for building sites or
constructions or installation projects. Indian DTAA’s have period ranging from
6 months to 12 months and some are even based as a percentage of
material / machinery supplied.
4. Other than the above, there are one or two changes in individual country
treaties.
2)

Does the signing of a contract effect the above?

3)

Based on the definition of “Residence in India”, if the Indian entity can bind the
foreign enterprise in a contractual agreement, then this will mean that the effective
control / management, even if not for the entire business, but atleast for that
particular contract was in India, and it can be considered as a Permanent
Establishment.
What is considered substance and real management?
The importance given to “control and management” brings out the intention of
substance over form in India. With respect to real management, the word “effective”
is generally added to “control and management”. Therefore if effective control or
management lies in India, then it will fall in the ambit of ‘permanent establishment’.

4)

Do you have recent case laws?
The recent globally known “Vodafone” case, where though the shares sold were of a
BVI company, that BVI company was the ultimate parent of an Indian company, by
virtue of which the ownership of the Indian company changed hands. The tax
authorities have considered the substance over form and have launched
proceedings to tax the capital gains from the sale of shares of the BVI company. The
matter is currently is court.

5)

What is considered offshore?
Though there is no definition of what is offshore, the general opinion is that whatever
is not considered as a ‘permanent establishment’ is offshore.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Indian Tax Authorities are looking carefully at Letterbox companies. All outward
(foreign) remittances made from India are reported to the Indian tax authorities. The
tax authorities have the power to call for further information from such payer to
satisfy that the payee is the beneficial owner of the sum remitted.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
In the latest budget announced last week, there is a new provision for transactions
with persons in notified jurisdictional areas. The government will issue a list of such
jurisdictional areas based on the cooperation it has received from the countries in
signing the DTAA or the Information Exchange agreement. Most probably, tax
havens which have refused to sign either of the agreements will be notified. The
proposed provision goes to the extent of taxing any receipt from an entity in such
jurisdiction or to disallow any expenses paid to an entity such jurisdiction.

8)

How do you see the evolution in your domestic Law relating to these issues?
The above mentioned provision is a bold step which the government has taken to
curb unaccounted income, offshore income, treaty shopping, and the entire intent to
move to substance over form.
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Questionnaire on „Substance over form in tax matters“
Country: Italy
Prepared by:

Dr. Sergio Finulli

Dr. Carlo Dalla Libera

COMMA10 Chartered Accountants & Lawyers
Via Morozzo della Rocca, 8
20123 Milan – Italy
w: www.comma10.it
m: sergio.finulli@comma10.it
t: +39 02 4819258 / f: +39 02 4819246

DALLA LIBERA & PARTNERS
Piazza Salvemini, 7
35131 Padova – Italy
w: www.dalla-libera.com
m: carlo@dalla-libera.com
t: +39 049 8754424 / f: +39 049 663711

Dr. Ugo Girardi
REFIDATA
Lgt Mellini 7
00193 Roma – Italy
w: www.refidata.it
m: ugo girardi@bcgstudio.it
t: +39 06 3230727 / f: +39 06 3220510

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
According to art. 162 of Italian Income Tax Code (ITC) “P.E.” is a fixed place of
business through which the business of the non-resident enterprise is wholly or partly
carried on in Italy.
Examples of a “P.E.” according to Italian ITC are the following:
a)
b)
c)
d)
e)
f)

a place of management
a branch
an office
a factory
a workshop
a mine or an oil or gas well, a quarry or other place for the extraction of
natural resources.
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The list of examples is not meant to be exhaustive.
Italian ITC extends the concept of “P.E.” in order to include
- building site
- construction, assembly or installation project
- supervisory activities connected therewith
provided such site, project or activities continue for a period of more than three
months.
Main differences with current Art. 5(3) of OECD model tax treaty are:
•
•

3 months term instead of 12 months term
express reference to supervisory activities

As in the OECD model tax treaty, Italian ITC includes a list of business activities that
do not constitute a “P.E.” even if carried on through a fixed place of business as, for
example, using an installation for the purpose of storage, display or delivery of goods
belonging to the enterprise only.
These activities must be carried out solely for the enterprise and are of a preparatory
and/or auxiliary nature.
Definition of “P.E.” arising from Double Taxation Treaty prevails to Italian ITC if more
favorable to the taxpayer.
2)

Does the signing of a contract effect the above?
Under Italian ITC a resident or non-resident entity that habitually concludes contracts
(other than purchase contracts) in Italy in the name of a non-resident enterprise is
considered to be the permanent establishment of the non-resident enterprise.

3)

What is considered substance and real management?
Italian tax authorities interpretation and case law have moved from a formalistic
approach, which was focused primarily on the legal form of a transaction in order to
determine its tax consequences, to a substance-over-form approach: tax treatment
of a transaction shall be dictated by its real juridical and economic substance.
The new approach is pursued on the basis of international tax principles and EU anti
abuse laws and EU Court of Justice cases.
Real management is often considered on the basis of real facts and circumstances,
that have to be considered with a “case by case” method.
According to Italian Supreme Court “real management” is based where directors
manage the company, C.E.O. has his office, the place where main decisions are
taken.
The place of general meetings or the place where accounting books (including bank
account statements, receipts or other commercial mail) are kept may be taken into
consideration.

4)

Do you have recent case laws?
A landmark case is Supreme Court decision in the Philip Morris case (Supreme
Court Decision No. 7862 of 25th May 2002) related to a German company, Philip
Morris GmbH, belonging to Philip Morris Group, that received royalties from the
Italian Tobacco Administration related to the right to produce and supply cigarettes
19

and tobacco products with Philip Morris trademark.
Intertaba S.p.A., an Italian company belonging to Philip Morris Group, was in charge
of supervising the execution of the contract and performed agency and promotional
activities related to sales of Philip Morris products in “duty-free” areas.
Tax authorities claimed that royalties paid to Philip Morris GmbH were subject to
taxation in Italy as reportable to a “P.E.” of Philip Morris Group established in Italy.
Supreme Court stated the following principles:
1. supervision or control of performance of a contract between a resident company
and a non-resident company is not considered to be an auxiliary activity
according to Tax Treaty between Italy and Germany;
2. participation of representatives or employees of a resident company in the
conclusion of a contract between a non-resident company and another resident
company may fall within the concept of authority to conclude contracts in the
name of the non-resident company;
3. entrusting by a non-resident company to a resident company with the
management of some of its business makes the resident company a “P.E.” of the
non-resident company.
5)

What is considered offshore?
Countries included in three black lists, enacted by the Ministry of Finance, are
considered offshore.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Tax treaties apply to residents, included letter box companies, if the residence is
certified by the tax authority of the other state.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
Foreign countries are included in black lists when two requirements are met:
• lack of cooperation with the Italian Tax Authorities
• remarkable lower taxation compared to Italian taxation
Based on the above mentioned criteria “tax havens” are included in three “black lists”
with reference to:
1. place of residence of individuals
2. deductibility of costs of companies located in tax havens
3. controlled foreign companies (C.F.C.).
In order to simplify non coordinated anti-avoidance domestic rules new lists are
going to be formed by Tax authorities replacing “lower taxation criterion” with
“cooperation criterion”.
New rules will be based on allowing deduction only referring to costs charged by
companies resident in countries included in a new list (“white list”) that is going to be
formed: “black list” method is going to be replaced by “white list” method.

8)

How do you see the evolution in your domestic Law relating to these issues?
Supreme Court recently moved from a formalistic approach to a “substance-overform” approach stating that in Italian tax system there is a general anti-avoidance
principle deriving directly from the Italian Constitution and on this basis Tax
authorities can disregard a transaction carried out with no real economic reason and
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for tax advantage purpose only.
Risk of being audited as a result of commercial relationship with “tax havens”
countries dramatically increased following the new reporting requirements introduced
in 2010 related to transactions with blacklisted countries, which have included
transactions with very common business counterparties like Swiss companies.
Recently questionnaires requesting details of “blacklist” transactions was sent by
Tax authorities to companies located in areas with the strong foreign investments.
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Questionnaire on „Substance over form in tax matters“
Country: Lebanon
Prepared by:

Talal Bijjani

Rana Katab

ABOU JAOUDE & ASSOCIATES - Law Firm
Zahr Plaza
266 Sami El Solh Ave.
P.O.Box 116-5079
Beirut Museum 1106-2010
Beirut – Lebanon
Tel : +961 1 395555 / Fax: +961 1 384064
t.bijjani@ajalawfirm.com
www.ajalawfirm.com

ABOU JAOUDE & ASSOCIATES - Law Firm
Zahr Plaza
266 Sami El Solh Ave.
P.O.Box 116-5079
Beirut Museum 1106-2010
Beirut – Lebanon
Tel : +961 1 395555 / Fax: +961 1 384064
r.kateb@ajalawfirm.com
www.ajalawfirm.com

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
A permanent establishment under local Lebanese laws means a legal presence
(branch or Rep office). However foreigners doing business on a cross-border basis
will be subject to withholding tax. Local Laws do not specify a period of time for
which business activities must be conducted through the location before it gives rise
to a PE. Once incorporated in Lebanon the branch and/or the rep office will be
treated as a PE for tax purposes.

2)

Does the signing of a contract effect the above?
No. This is a matter of public policy.

3)

What is considered substance and real management?

4)

Do you have recent case laws?
No.

5)

What is considered offshore?
A local entity aimed for conducting activities outside the state and/or a foreign entity
conducting business in Lebanon without having a PE in the state.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Yes.
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7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
There is law boycotting any transaction with the State of Israel.

8)

How do you see the evolution in your domestic Law relating to these issues?
Slow progress however it is aimed in the right direction.
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Questionnaire on „Substance over form in tax matters“
Country: Luxembourg
Prepared by:

Charles Altwies
Director
G.T. Fiduciaires S.A.
19, rue de Bitbourg
L-1273 Luxembourg
Email : charles.altwies@gtf.lu
Web : www.gtf.lu

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
The concept of PE is defined in Luxembourg tax law. It takes itsorigin from German
tax law. PE is defined in broader terms than in the OECD model. It is defined in §16
of the Luxembourg “Tax Adaptation Law” which can be translated as follows:
A PE is a fixed place of business used in a continuous/ongoing way for the carrying
out of its business (industrial/commercial).
The law lists a number of examples, but these are not to be not to be considered to
be exhaustive:
1. The place of business management;
2. A branch, a workshop, a warehouse, a factory, a sales-outlet, purchasing
offices, etc.;
3. Building or construction sites extending over a period of more than 6 months;
4. Utility providers (water, gas, electricity, heating) have a PE in the place where
its consumers are located;
5. Mining, quarries business have a PE where there extraction sites are located;
It differs from the OECD model for following points:
-

The OECD model does not list purchasing offices, sales outlets, warehouses;
The OECD model contains a 12 month period for constructions, buildings
sites.

It has to be pointed out that in most cases the definition of PE used in Luxembourg
tax treaties follows the OECD model. It can differ in some cases:
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-

2)

In respect of insurance companies some treaties signed follow the UN model.
Insurance companies are then regarded as having a PE in the other State if
premiums are collected in another way than through an independent agent;
In respect of provision of services some treaties signed follow the UN Model
provisions as well, considering as a PE services provided by employees or
other personnel in that other state.

Does the signing of a contract effect the above?
Substance over form principle applies. If management decisions are carried out
regularly and independently in Luxembourg (i.e.: signing of contract), tax authorities
can conclude to the existence of a PE.

3)

What is considered substance and real management?
In Luxembourg a company is considered as resident when it has its registered
address or its principal establishment in Luxembourg. Generally speaking substance
would consist in any infrastructure used for the activity of the company (i.e.
management/board meetings, accounting, office infrastructure, etc.)
The term place of business implies the existence of infrastructure which is at the
disposal of the company, can be used on an ongoing way and which is used at least
for part of the activity carried out.

4)

Do you have recent case laws?
Case laws exist in other jurisdictions.

5)

What is considered offshore?
No definition of the term offshore exists in Luxembourg. One can say that
jurisdictions would be considered as offshore when no tax treaties exist, when tax
levied in the jurisdictions would be lower than 11% and when the tax basis would not
be comparable.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
The concept of residency of a company is important when assessing whether tax
treaties apply to a specific company or not.
ln Luxembourg residency status can be challenged based on specific law provisions
(§15 of the “Tax Adaptation Law”); or on basis of the proof of non-respect of the
residency definition (§5 of the “Tax Adaptation Law” (Scheinsitz/fictious residence)),
or on basis that it can be proved that the residence structure in place is only
apparent and that real management is exercised in a different place (§6 of the “Tax
Adaptation Law” (Missbrauch/abuse of law)).
Companies that cannot be considered as fictious in respect of residency are in the
scope of tax treaties.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
Not as such. Luxembourg has undergone hugh adaptations in its laws in order to be
delisted from the OECD’s grey list. Recent AML legislation brought in force is
focusing on non-cooperative and non-treaty jurisdictions, enforcing higher control
obligations for all actors in the market.

8)

How do you see the evolution in your domestic Law relating to these issues?
Luxembourg is committed to international exchange and cooperation. Luxembourg
law will keep on being influenced by international trends in this specific field.
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Questionnaire on „Substance over form in tax matters“
Country: Monaco
Prepared by:
Derek Smith
Monaco Corporate Secretariat
assetprotect@libello.com

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
Only a business entity duly registered & licensed by the Department of Economic
Expansion.

2)

Does the signing of a contract effect the above?
No.

3)

What is considered substance and real management?
See 1). Above – a business licence means you have to rent offices and employ staff.

4)

Do you have recent case laws?
No.

5)

What is considered offshore?
Anything undertaken by a registered corporate service provider in Monaco (of which
we are one).

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Letter box companies do not exist in Monaco.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
No.

8)

How do you see the evolution in your domestic Law relating to these issues?
What ever the Monaco government decides will happen, will happen. It all depends
what pressure is put on the Monegasque government by other governments
(especially France).
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Questionnaire on „Substance over form in tax matters“
Country: Poland
Prepared by:
Artur Plutowski
EFS GROUP
Phone: +48 22 828 48 75
E-mail: artur.plutowski@efsgroup.eu

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
Since 1 Jan 2007 Polish CIT regulations include definition of permanent
establishment. The PE is defined as:
a) fixed place of business through which activities are wholly or partially carried on,
especially branch office, representative office, office, factory, workshop, all kind of
mines (coal mine, gold mine, quarry, other) or place of exploitation of mineral
resources;
b) building/construction sites (construction, assembly, installation);
c) dependent agent (a person being empowered to sign contracts for and on behalf
of entity located in other country and executing such empowerment);
Generally, it may be deemed that such definition is close to the OECD standard.
Exception may be given with respect to time period for building/construction sites –
the OECD model includes 12 months and some DTTs signed by Poland contains 6
months period (e.g. DTTs with China, India), 9 months period (e.g. DTT with Greece)
or 24 months period (e.g. DTT with Russia – standard 12 months period may be
extended to 24 months on request).

2)

Does the signing of a contract effect the above?
The substance is decisive. Nevertheless, signing contracts (if done by the dependent
agent) will almost always be assumed by Polish fiscal authorities as existence of the
PE. However, the PE concept itself is not known well by Polish fiscal authorities.

3)

What is considered substance and real management?
This depends on case-by-case grounds. There are neither official definitions nor
general (applicable to all taxpayers) rulings regarding this issue.
The real management would be where the centre of the management is located, i.e.
the place where the main decisions are taken.

4)

Do you have recent case laws?
Not aware of.

5)

What is considered offshore?
Generally, the term offshore applies to these jurisdictions where no DTT with Poland
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is signed. It may also be applied to jurisdictions listed on the official list of
jurisdictions applying harmful tax regulations.
6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
Generally, yes. However, in day-to-day practice this may be verified by local tax
authorities and challenged if proved otherwise.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
There is the official list of 40 jurisdictions deemed as tax havens or applying harmful
tax practices. The list covers, e.g. Aruba, BVI, Jersey, Guernsey Monaco, PanamaC
In/out transactions are subject to special scrutiny of local tax authorities, especially
to incomes received from/paid to entities located in these jurisdictions/countries.

8)

How do you see the evolution in your domestic Law relating to these issues?
No official policy has been presented so far with regard to black listed jurisdictions.
However, it is publicly known that Polish government intends to collect more money.
Subsequently, this leads to closing ‘scape doors’ in existing DTTs, e.g. DTT with
Cyprus is to be renegotiated likely and tax sparing clause is to be deleted according
to intentions of Polish Ministry of Finance.
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Questionnaire on „Substance over form in tax matters“
Country: Spain
Prepared by:

Santiago Lapausa
JC&A Abogados
s.lapausa@jca-abogados.com

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
It is understood that a person operates through permanent establishment in Spanish
territory when for any reason they have either continuous or customary usage of
installations or places of work of any kind in which they carry out all or part of their
activity, or act in Spanish territory through an agent who is authorised to contract, on
the non-resident's behalf and in their name and who normally exercises such
powers.
In particular, it is understood that permanent establishment covers: management
headquarters, branches, offices, factories, workshops, warehouses, shops or other
establishments, mines, oil or gas wells, quarries, agricultural, forestry or livestock
operations or any other place of exploration or extraction of natural resources, and
building, installation or assembly work lasting longer than 6 months.
Compared to OECD model, the domestic law is more comprehensive:
- Warehouses: it is not considered as PE for OECD because it is something
auxiliary.
- Agricultural, forestry or livestock operations: treated as incomes from real
estate at OECD, in Spain is considered as business activities.
- Any other place of exploration or extraction of natural resources: OECD does
only consider the place of extraction.
- Building, installation or assembly work lasting longer than 6 months: at OECD
is 12 months.

2)

Does the signing of a contract effect the above?
The authority to conclude contracts in the name of a foreign enterprise must cover
contracts relating to operations which constitute the business proper of the
enterprise. It would be irrelevant, if the person has authority to engage employees
for the enterprise or similar contracts relating to internal operations only. The person
who is authorized (the agent) must have been given a power of representation, and
it is sufficient that the power is special or specific for certain business; it is necessary
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to have the legal authority to contract.
3)

What is considered substance and real management?
An Organisation is considered to be resident in Spain when one of the following
requirements are satisfied:
• That it was constituted according to Spanish law.
• That its registered address is in Spanish territory.
• Or that its effective headquarters are based in Spanish territory.
Otherwise, those organisations that do not satisfy any of the three foregoing
requirements are considered to be non-resident.
The Tax Office considers an organisation based in a tax-free country or territory as
resident in Spain when its main assets, directly or indirectly, consist of assets
located or rights that are fulfilled or exercised in Spain, or when its main activity is
carried out therein, unless it accredits that its direction and effective management
take place in that country or territory, and that its incorporation and operations have
a valid economic motivation and substantive business reasons other than the simple
management of securities or other assets.

4)

Do you have recent case laws?
Related to the questions below, a tax inspection already in place where they have
deemed a Delaware (USA) LLC as resident in Spain for fiscal purposes.

5)

What is considered offshore?
Tax haven is defined for the purpose of the anti-abuse provision as any territory
which does not have a personal, corporate or non resident income tax similar to
those levied in Spain. Jurisdictions with which Spain has concluded an exchange of
information agreement (either within a Double Tax Treaty or as a separate
arrangement) are excluded while the agreement is in force.
Trusts are not recognized in Spanish Legislation.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
The burden of prove is shifted to the taxpayer and the company has to be able to
obtain a fiscal certificate issued by that Country in application of said tax treaty.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
There is a black list made in 1991. All the territories listed are considered tax havens
unless there is a tax information exchange with Spain. If a territory has been
removed from the OECD list due to the TIEs signed in 2010, but there is no TIE with
Spain it will be considered as tax haven.

8)

How do you see the evolution in your domestic Law relating to these issues?
The new definition of tax havens for those jurisdictions not included in the 1991
black list comes from the 2006 Anti-fraud Prevention Act. In the last 5 years Spain
has amended and implemented new laws to prevent fraud and tax evasion,
becoming one of the countries with the most restricted legislation in this area.
The tax residency rules for individuals have not changed, but we expect an increase
of the application to potential taxpayers in the near future.
Deeming EU entities resident in Spain for fiscal purposes due to the effective place
of management is at the moment a rare issue. Domestic Law is focused on offshore.
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Questionnaire on „Substance over form in tax matters“
Country: The Netherlands
Prepared by:

Hugo Everaerd
Partner
International tax and corporate tax
De Keijzer Nipius & Co N.V.
Paasheuvelweg 16
PO Box 22866
1100 DJ Amsterdam
The Netherlands
T: +31 (0)20 564 6000 / F: +31 (0)20 564 6001
M: +31 (0)6 4714 7591
http://www.dknco.nl

Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
The Netherlands does not have a specific definition in tax law on the concept of a
permanent establishment. The common view is that the general definition of the
OECD is followed, not including the specific elements relating to a building site or
auxiliary activities.

2)

Does the signing of a contract effect the above?
No.

3)

What is considered substance and real management?
The policy in this regard is that the Dutch authorities actively confirm and defend
residency in The Netherlands if the following criteria are met:
•
•

•
•
•
•

At least half of the statutory directors must reside in the Netherlands; these
directors should also be competent to take appropriate decisions.
The directors resident in the Netherlands have sufficient skills, experience and
knowledge to perform their functions and they are involved with the decisions and
transactions taken by the Dutch company (taken into account normal group
involvement).
The decisions with regard to these activities must be made within the
Netherlands.
The bank account of the company must be maintained within the Netherlands.
The company’s books should be kept in the Netherlands.
The company has to be compliant (up to date with filing of tax returns).
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•
•
4)

The residency address of the company must be within the Netherlands. The
company should not (also) be resident in another country.
The entity has to have the appropriate equity to perform its functions, considering
the assets used and risk assumed.

•
Do you have recent case laws?
There is no recent case law that confirms residency in The Netherlands. However,
recent case law is taking a much less restrictive approach to confirm tax residency of
a company outside The Netherlands, even if it concerns a company incorporated
according to Dutch law. Being formally fully liable to taxation in another country
seems sufficient, even if the actual liability is not (actively) confirmed by the
authorities in the other country.

5)

What is considered offshore?
The term “offshore” itself is not relevant. However, if the consequence of an offshore
regime in another country means that the company involved is actually not fully liable
to taxation, the tax residency of that company in that other country may be disputed.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
In principle the residency (and thus application of tax treaties) is respected, unless
the facts and circumstances would lead to the obvious conclusion that the company
would not be resident in that country. However, the Dutch courts tend to easily
confirm residency in another country, unless local authorities have confirmed
otherwise.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
There is no blacklist. The Netherlands is very active in concluding information
exchange agreements and is trying to set the standard in this regard.

8)

How do you see the evolution in your domestic Law relating to these issues?
The Netherlands is doing its outmost to keep its good standing within the OECD and
EU environment. It does not like to defend Dutch residency of companies or tax
structures that only exist on paper. It uses the formal substance requirements to
make sure that added value is provided in The Netherlands to any structures
involving a Dutch company. By doing this it provides a sustainable environment for
multinationals that would like to use the many tax treaties concluded by the
Netherlands and the beneficial Dutch tax infrastructure involving Advance Tax
Rulings and Advance Pricing Agreements.
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Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
Under the FA03/S148 definition, a non-resident company has a domestic law
permanent establishment in the UK if:
a. it has a fixed place of business here through which the business of the
company is wholly or partly carried on, or
b. an agent acting on behalf of the company has and habitually exercises here
authority to do business on behalf of the company. (As long as that agent is
not of independent status acting in the ordinary course of his business.)
The domestic law definition goes on to give some non-exhaustive examples of
places of business that are ‘fixed places of business’ such as:
a.
b.
c.
d.
e.
f.
g.

a place of management,
a branch,
an office,
a factory,
a workshop,
an installation or structure for the exploration of natural resources,
a mine, an oil or gas well, a quarry or any other place of extraction of natural
resources,
h. a building site or construction or installation project.

There is no permanent establishment in the UK if the activities here, whether through
a fixed place of business or an agent, in relation to the business as a whole, are
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preparatory or auxiliary in character. The statutory definition gives some examples of
activities that are preparatory or auxiliary as follows:
a. The use of facilities for the purpose of storage, display or delivery of goods or
merchandise belonging to the company,
b. The maintenance of a stock of goods or merchandise belonging to the
company for the purpose of storage, display or delivery,
c. The maintenance of a stock of goods or merchandise belonging to the
company for the purpose of processing by another person,
d. Purchasing goods or merchandising, or collecting information, for the
company.
The benchmarks to gauge the activities against are those of the trade as a whole
entity. So, if the UK activities are no different to the essence of the trade, e.g. the UK
personnel collect market research information and the non-resident company’s main
trade is concerned with market research, then the activities in the UK would not be
preparatory or auxiliary and there could be a permanent establishment in the UK.
It is different from the OECD model tax treaty in the following points:
- The OECD model tax treaty does not list building sites or construction or
installation projects.
- The model treaty article 5 includes specific provisions in paragraph 3 that a
building site or construction or installation project constitutes a treaty permanent
establishment only where it lasts more than 12 months.
- The UK domestic charging provisions define permanent establishmentin in a way
that specifically includes all building sites or construction or installation projects
without duration qualification.
- In the UK, we take the view that a server either alone or together with web sites
could not as such constitute a PE of a business that is conducting e-commerce
through a web site on the server. We take that view regardless of whether the
server is owned, rented or otherwise at the disposal of the business.
- Other OECD Member States take the view that a server, as distinct from mere
web sites (which cannot fulfil the geographic situs condition) could constitute a PE
where the equipment is in fact fixed, i.e. that in fact it is not moved and is located
at a specific location for a sufficient duration to indeed become fixed.
2)

Does the signing of a contract effect the above?
Many of the early tax cases place great reliance on whether contracts, usually for the
sale of goods, were made in the UK. While it is still true to say that where contracts
are regularly made in the UK whether by the principal himself or by the principal’s UK
agent that is strong evidence of trading here, that fact is not decisive.

3)

What is considered substance and real management?
Substance is where the organisation has a physical office presence, separate
telephone and email communication arrangement as well as local employees.
Real management is where management, control and decision making processes
are taken in local jurisdictions by local directors and management.
It has long been recognised that the residence of a company is determined
according to where its central management and control is to be found. That is still so
even though since 1988 a company incorporated in the United Kingdom is, with
some exceptions, regarded as resident in the United Kingdom for the purposes of the
Taxes Acts. That rule overrides but does not eliminate the test of central
management and control.
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4)

Do you have recent case laws?
There are no apparent case laws in the UK in respect of international tax where
substance and real management have been tested.

5)

What is considered offshore?
The taxation of a company or individual somewhere other than its place of
incorporation or residence.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
The recent Cadbury Schweppes case {Cadbury Schweppes plc & Anor v Inland
Revenue Commissioners (Case C-196/04). [2008] BTC 52}, where a subsidiary
company was set up in Ireland to take advantage of the low tax rates was held in
favour of Cadbury.
It is much easier to establish an artificial CFC which purports to provide services than
one which is to carry on activity producing consumer goods. Thus, when the services
in question consist, as in this case, of raising funds and providing them to
subsidiaries in the worldwide Cadbury group, because of modern communication
methods they can be carried out in the name of the CFC by staff and information
technology which is not physically and materially located in Ireland. In the case of
such services, the company formally established in Dublin may have no real
substance and be exclusively what is termed a ‚letter-box’ company.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
The Revenue have produced a white list of acceptable countries.
The government announced interim improvements in the Finance Bill 2011 to
controlled foreign company (CFC) rules as a first step to making them more
competitive ahead of full reform in 2012.
The changes are likely to affect primarily UK-based multinationals, but any UK
corporate with overseas subsidiaries may be affected.
They are designed to make the current CFC rules easier to operate and, where
possible, to increase competitiveness.

8)

How do you see the evolution in your domestic Law relating to these issues?
The UK has recently announced the Liechtenstein Disclosure Facility which is aimed
to clear up tax arrears of British residents with investments in Liechtenstein. It will
give British tax payers 5 years from September 2010 to declare any assets they hold
in this jurisdiction where the penalties on unpaid tax will be capped at 10%.
With the requirement for all governments to raise revenue, we will see more
cooperation between countries which will include an increase in exchange of
information between tax authorities around the world.
There has been an increase in the number of countries that are part of the ‘Tax
Information Exchange Agreements (TIEAs) that will enable bilateral agreements for
co-operation in tax matters through exchange of information.
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Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
The term ‘permanent establishment’ is reserved for tax treaties, and the US has a
model tax treaty latest version 2006. Under the Internal Revenue Code, the term
‘engaged in a trade or business in the United States’ is used by the Internal Revenue
Code and Treasury Regulations. Treas. Regs. § 1.864-2 defines “trade or business
within the United States.” “Office or other fixed place of business’ is defined in Treas.
Regs. Section § 1.864-7. Income from sources within the U.S. is subject to taxation
under IRC Sec. 861. Under IRC Sec. 864(b) and (c), when a foreign corporation is
engaged in a trade or business in the U.S. (hereafter "ETB"), it is taxed on the
portion of its income that is effectively connected with its trade or business (hereafter
"ECI"). The tax is computed, in general, in the same manner as a U.S. corporation or
individual doing business in the U.S.. Taxes are computed on a net income basis
(gross income less deductions). In addition, if the foreign corporation operates a
branch in the U.S., rather than a corporation, there could be a branch profits tax of
30% under IRC Sec. 884 (as though a dividend were paid to Parent under IRC Sec.
881(a)), in addition to the regular tax on ECI under IRC Sec. 11. The purpose of the
branch profits tax is to equalize the tax treatment between a foreign corporation that
uses a corporate subsidiary or an unincorporated branch in the U.S. Using a branch
office in the U.S. will subject the foreign corporation to an immediate double taxation
on its ECI. An excellent article on this topic can be found at “Engaged in a Trade or
Business (in the United States)” Blanchard, Kimberly S., (March 2011, BNA Tax
Management International Journal Vol. 40 No. 3).

2)

Does the signing of a contract effect the above?
The mere place of signing of a contract is not determinative. Many more factors are
taken into account.
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3)

What is considered substance and real management?
Under case law, in order to be considered “engaging in a US trade or business” the
sctivity must be „regular, substantial and continuous.“ See IRS explanation
http://www.irs.gov/businesses/small/international/article/0,,id=96409,00.html

4)

Do you have recent case laws?
The leading case of most recent vintage is Inverworld, Inc., et al 979 F.2d 868
(1997) which essentially outlines how a foreign corporation should not do business in
the U.S. Inverworld Ltd (LTD) was an investment management and financial services
company organized in the Cayman Islands, a tax haven. Its business was to provide
U.S. and foreign investment opportunities to the Mexican clients of its sister Mexican
company while avoiding (evading) tax in Mexico. LTD received clients’ funds and
placed such funds with third parties. A substantial part of the activities that produced
LTD’s income took place in San Antonio. The court held that LTD was engaged in a
trade or business in the U.S. and was its income ECI.
Most of the other case law has been settled for quite a while. A foreign corporation
engages in a trade or business in the U.S. when it is involved in a profit-oriented
activity within the U.S., either directly or indirectly, or through agents, when the
activity is regular, substantial and continuous. CM v. Spermacet Whaling and
Shipping Co., 281 F2d. 646 (6th Cir. 1960). The court in Spermacet found that a
company that hunted whales on the high seas for sale to a U.S. oil refiner was not
engaged in a U.S. trade or business despite close financial links to the U.S..
Sales by a foreign corporation to U.S. customers directly, without the use of an
office, agent or employees in the U.S. is generally not a trade or business. U.S. v.
Balanovski, 131 F Supp. 898 (S.D.N.Y. 1955). Green Export Co., v. U.S. 285 U.S.
383 (Ct. Cl. 1961); Perry Group, Inc. v. U.S., 1980-2 USTC � 9603 (D.C. N.J. 1980).
Use of a sales person in the U.S., however, will cause the foreign corporation to
become ETB. Revenue Ruling 56-165, 1956-1 CB 849.

5)

What is considered offshore?
The term ‘offshore’ is not a defined or commonly used term. Something is either
‘foreign’ or ‘domestic” pursuant to IRC Sections 7701(a)(4) and (5) and Treas. Regs.
Section 301.7701-5.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
No. Tax treaties define the meaning of fiscal residence.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
Not as such. The proposed “Stop Tax Haven Abuse Act” that was superseded and
enacted in different form had a proposed blacklist, but this aspect of the proposed
legislation was roundly criticized and never enacted.

8)

How do you see the evolution in your domestic Law relating to these issues?
There has been discussion of whether to continue with the US model of determining
the status of an entity (foreign or domestic) based purely on situs of formation and
not its “mind and management.” Recent legislative proposals aimed at foreign
activities of US companies address this issue.
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Questions:
1)

What is a permanent establishment today in your country and how does that
differ from the OECD model tax treaty?
The Income Tax Law provides the definition of permanent establishment as to the
fixed place of business, directly or through representatives. Accordingly, one of the
following shall be deemed as permanent establishment:
1. the place of business management
2. factories or workshops
3. offices
4. purchasing offices or warehouses
5. building sites, constructions or installation projects
6. branches, shops, agencies
7. mines, quarries or other facilities for the exploitation of natural resources
In Venezuela the definition of PE is very close to the one given in the OECD Model
Tax Treaty. The main two differences with the OECD Model Tax Treaty are the
following: (i) the OECD Model Tax Treaty doesn’t include purchasing offices, shops
and warehouses; (ii) the period of time given to building sites, construction or
installation projects to be deemed as PE is different. In Venezuela it is 6 months
instead of 12 months.

2)

Does the signing of a contract effect the above?
In Venezuela the substance has prevalence over form. The interpretation of the tax
law is made in accordance with it economic meaning; contracts and/or legal entities
can be disregarded if they are clearly inappropriate to the economic reality of the
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business. A contract shall produce the effect of permanent establishment to the
extent it shows the existence of one of the situations mentioned in the preceding
paragraph.
3)

What is considered substance and real management?
Substance has to do with the economic reality of business, which means that the
activity carried on should serve the purpose of the business. Real management has
to do with the place where operative decisions of the business are made.

4)

Do you have recent case laws?
The Supreme Court, based on the principle of substance should prevail over form,
ruled against a company named HIDECA, a company devoted to oil services that set
up an agro industrial company in order to avail itself a tax rebate by virtue of new
investments. However, the tax authorities challenged the legal structure behind the
investment because it lacked of substance. The Court ruled that such structure had
no substance and that the relevant fact in this case was the economic reality of the
business instead of the legal forms used to diminish the effect of tax within the
country. Even more, the Court pointed out that what had to be assessed was the
purpose of the legal structure. As a result, the alleged rebates were denied by the
Court as well.
In the case of GeoServicios, a company devoted to oil research, who signed a
technical assistance contract with a French company, the Court ruled that such
contract would not imply the existence of a permanent establishment of the foreign
company. In fact, it established that the French company did not have a PE in
Venezuela because it hadn´t available a fixed place of business through which the
company could carry on the whole or a part of the business.

5)

What is considered offshore?
There is no definition of offshore. However, in practice this expression is used in two
ways. The first one refers to any jurisdiction other than the Venezuelan. The second
is a concept developed in certain countries, where the legal entity is incorporated but
carries on business outside the territory of its jurisdiction of incorporation in order not
to be taxed there or to enjoy tax benefits. In both cases, there is a connotation
related to tax or financial planning.

6)

Do tax treaties apply to a letter box company I E UK, Cyprus, Malta?
In Venezuela, the tax authorities are becoming stricter with respect to jurisdictions
considered as tax havens where low or none tax rate is applicable, especially, in
order to ensure transparency in tax issues. As a matter of fact, Cyprus, Malta and the
Channel Islands (Guernesey, Jersey, Aldemey, Great Sark, Herm, Little Sark,
Brechou, Jethou and Lihou) in the UK are included in the list of low tax jurisdictions.

7)

Do you have a black list for treaty jurisdictions / information exchange and if
so what does this mean?
Yes. Taxpayers who own directly or indirectly, investments in low tax jurisdictions,
must submit an annual disclosure statement of the same and must determine the
income or tax loss for purposes of taxation.

8)

How do you see the evolution in your domestic Law relating to these issues?
The tendency is to have more and more control in tax matters. For instance, more
importance is given to tax transparency and low tax jurisdictions. At the same time,
the principle of prevalence of economic substance over form is becoming more often
used and implemented in the practice.
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