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Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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PREFACE

Geneva Group International AG (GGI) was founded in Switzerland in 1995, fulfilling a need
for such an organisation. Since then, it has become one of the leading global networks of independent, well-established law, accounting, audit, trust and management consulting firms.
Across the world, GGI members are active in the various GGI Practice Groups. The GGI
Real Estate Practice Group consists of well-trained experts in this field from many countries.
They regularly interact in order to exchange their knowledge, views, experiences and ideas. The
group has developed this “Real Estate Handbook” to provide GGI members and their clients with
quickly accessible and precise information on Real Estate Tax Law of different countries. It is the
group’s firm intention to gradually extend the range of national jurisdictions covered and also to
harmonise the external appearance of the different contributions.
A handbook of this kind cannot possibly cover all aspects of this relatively complicated
field of law. This means that many questions will not be answered by the handbook, or at least not
in sufficient depth. However, even though we cannot assume any responsibility for the correctness of the contents, the reader can rest assured that each of the authors is an expert in this field
of law and has prepared answers to the questions posed with care. Authors are happy to answer
any further questions and to give good professional legal advice and assistance if needed. Finally,
the readers are very welcome to provide us with feedback, corrections and suggestions for future
issues. Please direct them to nacke@fps-law.de.
We hope you will be able to apply the information contained within this handbook in your
real estate practice.
Dr. Reinhard Nacke
Chairman of the Practice Group Real Estate
Dusseldorf, 07 September 2009

While the information in this handbook has been compiled with the utmost care, the editors do not accept liability in whatever form, by whatever use.
GGI Practice Group Real Estate
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PREFACE to the first supplement

After less than one year with a first supplement we can already increase the scope of the
book by around one third. This shows the substantial growth of recognition of the handbook
amongst GGI members. It should now also be made accessible to real estate companies, investors, notaries and tax consultants etc. outside the Geneva Group, who operate in the international real estate business, as this will allow them to take advantage of the contents and the
expert advice given by members of the practice group and other GGI lawyers in their international
real estate dealings. Even now, there are perhaps only a few compendiums, if any at all, that give
an overview of this kind with regard to real estate law.
Dr. Reinhard Nacke
Chairman of the Practise Group Real Estate
Duesseldorf, 26 March 2010
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A.1.

PRACTICE GROUP MEMBER PROFILES
robert christensen

Robert Christensen
Volaw Trust & Corporate Services Limited
Templar House, Don Road, St. Helier, Jersey, JE1 2TR
Channel Islands
T:		+44 1534 500 400 • F: +44 1534 500 450
E:		rchristensen@volaw.com
Profession

Offshore fiduciary / trustee services, including the establishment and use of
offshore structures for real estate investment.

Languages

English, French, Portuguese, Polish

Selected cases

Establishment of a series of Jersey Property Unit Trusts (JPUTs) used to
purchase for investment various shopping centres in the UK, including providing Jersey trustee services for the JPUTs.
Establishing a JPUT with underlying companies established in Delaware,
USA, for the purchase of real estate in the US.
Establishment and management of companies in Jersey used to purchase
property in the UK to be occupied by family members of the owners of the
companies.
Establishment of a structure to purchase for investment and development
real estate in Poland, Czech Republic and Slovakia.
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A.2.

PRACTICE GROUP MEMBER PROFILES
per hansen

Per Hansen
Hansen Sonderby & Co.
Middelgade 1, 8900 Randers, Denmark
Vester Farimagsgade 6,4, 1606 Copenhagen V, Denmark
T: +45 70 300 500 • F: +45 70 300 501
E: ph@hsco-law.dk
Profession

Lawyer; specialist in real estate, property and business hand-over

Languages

Danish, English, German, Swedish
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A.3.

PRACTICE GROUP MEMBER PROFILES
pannA Jhugroo

Panna Jhugroo
Lancasters Chartered Accountants
14 Lancaster Court, Lavoquer Street, Port Louis, Mauritius
T: +230 213 45 12 • F: +230 213 02 01 • M: +230 258 53 19
E: pjhugroo@lancastersca.com
Profession

Chartered Accountant

Languages

English, French

Specialisations

Share valuations, Mauritius property investment advice, due diligence, property related taxes

Experience

Deal maker for Melville Cove beachfront property project in Mauritius.
Elaboration of financial plans based on surveyors project cost plan.
Project accounting for acquirers of Club Méditérannée villas in Mauritius.
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A.4.

PRACTICE GROUP MEMBER PROFILES
Dr. Radka Konečná

Dr. Radka Konečná
Konečná & Šafář
Široká 36/5, 110 00 Prague 1, Czech Republic
T: +420 221 990 455 • F: +420 221 990 450
E: konecna@konecna-safar.com
Profession

Lawyer; Specialist lawyer for Real Estate and Corporate – M&A law, Head of
Corporate – M&A and Real Estate Departments

Languages

Czech, English, Slovak, Russian, German

Publications

International Comparative Summary of Legal Environments in the Field
of Real Estate for the Czech and Slovak Republics; International Guide to
Real Estate - CZECH REPUBLIC (March 09, 2007).
Cross-Border Mergers; Bulletin of Slovak – Czech Chamber of Commerce (June 2008).
Insolvency Proceeding under the Czech Law; Insolvency Practice (IPG)
(May 2009).

Selected Cases

Permanent advisory assistance to an international development group
with several projects in the Czech Republic and Slovakia.
Permanent advisory assistance to private investors owning a portfolio
of apartment buildings, nursing homes, storehouses and commercial
properties.
Series of acquisition and sales of shopping malls.
Forward sales and acquisitions of various real estate projects.
Major corporate restructuring of real estate companies in a portfolio
acquired by an investment group.
Sale of logistics portfolio to an Indian investment fund.

Education
and Training

Name and type of organisation providing education and training
Member of Czech Barr Association (Czech Attorney)
Member of Slovak Barr Association (Slovak Attorney)
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Member of the Bucharest Barr Association (Foreign Attorney)
Member of Bulgarian Barr Association (Foreign Attorney).

Principal
subjects and
occupational
skills covered

General legal education;
Specialized courses in real estate law and real estate development;
Specialised seminars in M&A;
General business education.

Title of
qualification
awarded

Mgr. (Law)
JUDr. (Law)
bc. (Economics)

Organizational
skills and
competences

Partly as above;
Coordination skills acquired since establishment of own legal practice; Recently (together with my partner) responsible for
management of over 80 lawyers and other employees and management of
client relationships in 5 national offices in Prague, Bratislava, Bucharest,
Sofia and St. Petersburg.

Additional
information

Member of Association for Real Estate Development (ARTN);
Arbitrator of the Arbitration Court att. to the Economic Chamber of
the Czech Republic and Agricultural;
Chamber of the Czech Republic;
Chairman of Slovak – Czech Chamber of Commerce.
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A.5.

PRACTICE GROUP MEMBER PROFILES
Klaus Küspert

Klaus Küspert
Munkert · Kugler + Partner GbR
Äussere Sulzbacher Strasse 29, 90491 Nuremberg, Germany
T: +49 911 59 87 411 • F: +49 911 59 87 400
E: k.kuespert@munkert-kugler.de
Profession

Lawyer, Tax consultant, certified public accountant

Languages

German, English

Publications

Various articles on tax issues such as real estate taxation etc.

Selected cases

a 10

International taxation of swiss-based corporation in Germany.
Reorganisation of German affiliates of US-Corporation.
Asset deal of Cyprus company investing in German real estate.
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A.6.

PRACTICE GROUP MEMBER PROFILES
Dr. Reinhard Nacke

Dr. Reinhard Nacke
FPS Fritze Wicke Seelig
Königsallee 62, 40212 Dusseldorf, Germany
T: +49 211 30 20 15 0 • F: +49 211 30 20 15 92
E: nacke@fps-law.de
Profession

Lawyer; Specialist lawyer for tax law

Languages

German, English, Dutch (French, Spanish)

Publications

“Simplication of due diligence proceeding by new German rules for
acquisition of company shares in good faith” on the Mondaq Internetplatform July 2008
“Is a German long term lease agreement solid?” Property Magazine International No. 7/2007
“Gutgläubiger Erwerb von Gesellschaftsanteilen” (Acquisition of company shares in good faith) in “Der Wirtschaftsanwalt 2008”

Selected Cases

Permanent advisory service to Dutch Developper with several objects in
Germany.
Permanent advisory service to a German private investor with a portfolio
of apartment buildings, nursing homes, storehouses and other commercial
properties.
Acquisition of a real estate consisting of a do-it-yourself store, a restaurant
and a car service centre in Berlin in cooperation with the GGI member Hansen
Sonderby & Co. (due diligence, draft of the purchase contract, negotiation).
Acquisition of 148 apartments in Berlin in cooperation with the GGI member Hansen Sonderby & Co. (due diligence, draft of the purchase contract,
negotiation).
Acquisition of a portfolio of retail markets all over Germany in cooperation with lawyers from our offices in Frankfurt, Hamburg and Berlin (only due
diligence as the client renounced on completing the acquisition).
Acquisition of a portfolio of Marriot Hotels in cooperation with the GGI
member Hansen Sonderby & Co. (due diligence, draft of the purchase contract, negotiation).
GGI Practice Group Real Estate
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A.7.

PRACTICE GROUP MEMBER PROFILES
DR. ZITA ORBÁN

Dr. Zita Orbán
Kovács Réti Szegheő Attorneys-at-Law
Bimbó út. 143, 1024 Budapest, Hungary
T: +36 1 275 27 85 • F: +36 1 275 27 84
E: orban.zita@krs.hu
Profession

Attorney-at-Law, Specialist lawyer for labour law and real estate law

Languages

Hungarian, English

Areas of practice

Acquisitions, organisational transformation
Corporate law, Real estate law, Labour law, Customs law
Representation in economic lawsuits and arbitration proceedings

Selected Cases

Permanent legal advisory services for an Austrian and a Dutch Investor in
numerous acquisitions.
Legal assistance in greenfield investments.
Acquisition of a multifunctional shopping centre in Zagreb, Croatia including a 4 star hotel, a multiplex cinema, a shopping and entertainment
area, offices and 440 garage places (letter of intent, due diligence, draft
and negotiation of the sale and purchase agreements, closing procedure).
Participation in back-to-back transactions.
Acquisition of a multifunctional shopping centre with parking lots in Budapest, Hungary (signing and closing procedure).
Acquisition of a real estate consisting of 2 separate office buildings with
100% leased-out of the lettable area in Budapest, Hungary (letter of intent,
due diligence, draft and negotiation of the purchase agreement).
Residential buildings development in Szombathely, Hungary comprising
of 126 apartments (due diligence, syndicate agreement, draft and negotiation of the land purchase agreement).
Acquisition and sale of a real estate comprising office and residential areas in Brno, the Czech Republic.
Acquisition and sale of a 4-star hotel in Prague, the Czech Republic
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A.8.

PRACTICE GROUP MEMBER PROFILES
JOHN R. WARD

John R. Ward
Black, Sutherland LLP
130 Adelaide Street West, Suite 3425, P.O. Box 34
Toronto, Ontario, Canada, M5H 3P
T: +1 416 840 13 15 • F: +1 416 361 16 74
E: john.ward@blacksutherland.com
Profession

Lawyer

Languages

English

Preferred areas
of Practice

Corporate and commercial law and in particular
Mergers and acquisitions
Purchase and sale of business assets
Commercial real estate

Various mandates
in the following
industries

Banking
Manufacturing
Import and export
Financing of equipment

Specific Work
Experiance

Drafting of share purchase agreements and asset purchase agreements.
Drafting of agreements of purchase and sale in respect of commercial
real estate.
Advising on business organization and implementation of tax efficient
business structures.
Acting for Canadian banks in financing of commercial real estate and
businesses.
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A.9.

PRACTICE GROUP MEMBER PROFILES
Dr. Sergio Finulli

Dr. Sergio Finulli
COMMA 10 Commercialisti & Avvocati
Via Morozzo della Rocca 3, 20123 Milan, Italy
T: +39 024 819 258 • F: +39 024 819 246
E: sergio.finulli@bianchifinulli.it
Profession

Tax Consultant, Certified Public Accountant, Registered Auditor

Languages

Italian English, Spanish

Areas of practice

Corporate law, tax law and insolvency law
M&A Transaction Services, business evaluation and due diligence
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A.10.

PRACTICE GROUP MEMBER PROFILES
ALAN RAJAH

Alan Rajah
Lawrence Grant, Chartered Accountants
2nd Floor Hygeia House, 66 College Road
Harrow, Middlesex, London, HA1 1BE, United Kingdom
T: +44 20 8861 75 75 • F: +44 20 8863 91 98
E: alan@lawrencegrant.co.uk
Profession

Chartered Certified Accountant

Languages

English, Malay

Specialisations

Share valuations, due diligence and mergers and acquisitions

Specific Work
Experience

International taxation on foreign companies operating in the UK.
Acting for clients in financing of commercial business and real estate.
Advice and negotiating on behalf of clients on mergers and acquisition
of business.
Advice on drafting of share purchase and asset purchase agreements-

External work

Director of Zerin Properties Limited in the UK, a company that has offices
in Kuala Lumpur, Malaysia, Singapore, Sydney and New Delhi. Zerin Properties specialise in the sale and purchase of international hotels as well as
other commercial and residential properties. www.zerinproperties.com
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PRACTICE GROUP MEMBER PROFILES
Dr. Karin Reisinger

Dr. Karin Reisinger
Dr. Reisinger & MMag. Kornprat
Wirtschaftsprüfungs- und Steuerberatungs KEG
Diefenbachgasse 35-41, 1150 Vienna, Austria
T: +43 894 18 10 0 • F: +43 894 18 10 15
E: Karin.Reisinger@reisinger-kornprat.at
Profession

Tax accountant, management consultant, general partner

Languages

German, English

Publications

Current comments on recent tax issues in Austrian newspapers
(“GEWINN”)

Selected cases

Doctor thesis on “future development of the Vienna Stock Exchange
within the Euro capital market”.
Preparation works for several companies going on the Munich Stock Exchange
Lecturer on capital market issues with the “Wirtschaftsuniversität Wien”
and the “Donauuniversität Krems” (Danube University Krems)
Since 2003, she has managed the tax accounting company she inherited
from her father with MMag. Christian Kornprat.
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PRACTICE GROUP MEMBER PROFILES
Christian Kornprat

Christian Kornprat
Dr. Reisinger & MMag. Kornprat
Wirtschaftsprüfungs- und Steuerberatungs KEG
Diefenbachgasse 35-41, 1150 Vienna, Austria
T: +43 894 18 10 0 • F: +43 894 18 10 45
E: Christian.Kornprat@reisinger-kornprat.at
Profession

Certified Public Accountant, tax accountant, general partner, 			
generally sworn Independent expert certified by court

Languages

German, English

Publications

Current comments on recent tax issues in Austrian newspapers
(“GEWINN”)

Selected cases

Since 1991, Christian Kornprat passed through all steps of education as
requested for a certified public accountant.
Since 1999, he has been active as self-employed general partner of several tax accounting and auditing companies as well as business manager
of several trading companies.
As a generally sworn independent expert certified by court, he prepares
expert opinions as requested for legal procedures before court and from
other principals.
As a certified public accountant, he is in charge of managing all statutory audits of financial statements.
Together with Dr. Karin Reisinger, he supervises our tax accounting and
auditing office.
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PRACTICE GROUP MEMBER PROFILES
Edward van Lent

Edward van Lent
TeekensKarstens advocaten notarissen
Vondellaan 51, 2332 AA Leiden, The Netherlands
T: +31 71 53 58 018 / F: +31 53 58 121
E: vanlent@tklaw.nl
Profession

Lawyer; Specialist lawyer in real estate (purchase agreements, lease agreements, project development, spatial planning).
Bankruptcy Trustee; several appointments to act as a trustee by District
Courts, especially when real estate is involved.

Languages

Dutch and English

Selected cases

Permanent advisory to several project developer with regard to spatial
planning procedures and environmental issues.
Permanent advisory to several housing corporations, municipal authorities, care institutions and project developers with regard to the purchase
of real estate, lease contracts and project development.
Litigation lawyer. Leading lawyer in several legal proceedings and arbitrations. Represents building contractors, municipal authorities, care
institutions and project developers.
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PRACTICE GROUP MEMBER PROFILES
Georges Troy

Georges Troy
Troy & Associes – Law Firm
42, avenue de Wagram, 75008 Paris, France
T: +33 1 58 05 44 45 • F: +33 1 40 68 96 33
E: paris@troy-avocats.com
Profession

Lawyer; Specialist lawyer for tax law

Languages

French, English

Areas of Practice

Selected cases

Supplement: April 2010

Mergers and Acquisitions
International Taxation
Real estate transactions
Private equity and transactions and corporate restructurings
ax Litigation
Permanent advisory service to International companies with several
objects in France
Acquisition of a real estate in France in cooperation with GGI member
(letter of intent, negotiations, list of exhibits and documents, due diligence, draft of Sales Purchase agreement, Warranty agreement, etc...)
Acquisition of real estate Hotels (review of financial contracts, structuring of purchase vehicles, legal implementation, etc...)
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PRACTICE GROUP MEMBER PROFILES
Helmut W. Seitz

Helmut W. Seitz
Hasberger Seitz & Partner Rechtsanwälte GmbH
Gonzagagasse 4, 1010 Vienna, Austria
T: +43 533 0 533 / F: +43 533 0 533-33
E: seitz@hsp-law.at
Profession

Lawyer

Languages

German and English

Areas of Practice

Real Estate Law, Trusts and Foundations, Mergers and Acquisitions,
Corporate Law

Board
Memberships

Several board memberships

Various Mandates
in the following
industries

Banking, Real Estate
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PRACTICE GROUP MEMBER PROFILES
Wilhelm Garzon

Wilhelm Garzon
Hasberger Seitz & Partner Rechtsanwälte GmbH
Gonzagagasse 4, 1010 Vienna, Austria
T: +43 533 0 533 • F: +43 533 0 533-33
E: garzon@hsp-law.at
Profession

Lawyer

Languages

German, English, French

Areas of Practice

Real Estate Law, Contract Law, Corporate Law, Immigration Law

Position

Senior Associate with Hasberger Seitz & Partner Rechtsanwälte GmbH
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PRACTICE GROUP MEMBER PROFILES
Javier Carretero

Javier Carretero
Javier Carretero y Asociados - Abogados
C/ Jacinto Benavente 11, 3-2 Edificio Marbeland
29601 Marbella, Málaga, Spain
T: +34 95 292 46 56 • F: +34 95 286 41 62
E: javierc@jca-abogados.com
Profession

Lawyer; specialist in real estate, development and urban planning; foreign
investment and Company Law

Languages

Spanish, English

Selected cases

Legal assistance and representation of a large Dutch company involved
in golf projects and apartment buildings.
To advice on drafting of share purchase and asset purchase agreements.
Permanent legal advisory assistance to private investors owing a portfolio of apartment building and commercial property.
Series of acquisitions and sales of various real estate projects and business premises.
Corporate issues: setting up, functioning, M&R, decrease/increase of
share capital, dissolution and liquidation; legal due diligence.
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PRACTICE GROUP MEMBER PROFILES
Petko Iliev

Petko Iliev
Konečná & Šafář
19, Vitosha Blvd., 4th floor, 1000 Sofia, Bulgaria
T: 359 2 98 99 100 F: 359 2 98 99 099
E: iliev@konecna-safar.com
Profession

Bulgarian-qualified attorney-at-law; member of the Sofia Bar Association

Languages

English, Russian

Areas of Practice

M&A, real estate, real estate tax. Several board memberships

Selected recent
experience

Support to a Dutch real estate investor in the acquisition of Bulgarian
residential property;
Real estate due diligence and acquisition support to a multi-national
consumer-goods retailer for its entry in Bulgaria;
Litigation support to a Dutch investor on real estate VAT and capitalgain matters; and
Legal due diligence and structuring advice to an AIM-listed Jersey-based
real estate investment fund.

Supplement: April 2010

GGI Practice Group Real Estate

a 23

A.19.

PRACTICE GROUP MEMBER PROFILES
Stan Dragomir

Stan Dragomir
Dragomir & Associates
Constatin Noica st. 159, sector 6, 060052 Bucharest, Romania
T: +40 21 316 71 17 • F: +40 21 318 71 15
E: stan.dragomir@dragomirlaw.ro
Profession

Partner; Specialist lawyer in litigation, arbitration and mediation mainly on
real estate, public procurements, privatization and public-private partnership; also expert in the absorbtion on European funds.

Languages

English

Publications

“The prescription of the enforcement of the court’s decision. The beginning of the term” published on the site Juridice.ro (27th of August
2008 – co-author);
“The Division of the Trade Companies Being in the Course of Privatisation“, published in The Commercial Law Review no. 12/2003 (co-author).

Selected cases

Legal assistance and representation of the Romanian State, by the institutions and the proxy companies, in the expropriation procedure for a number of approximately 7.000 properties, for the construction of highways and
national routes;
Counselling, legal assistance and representation for the second-ranked
oil company, as turnover, on the Romanian market, which acquired, during
the privatization procedure, the majority shareholder package in one of the
largest refineries in the country, in running the post-privatization process;
legal assistance on the multi annual investment post-privatization program
in amount of USD 200,000,000 established by the privatization contract;
Participation in the elaboration of the legislative framework in the e-law
and electronic signature field, from the perspective of the European legislation in the field;
Drawing up, upon the request of foreign law offices, of points of view
and answers to the position of the Romanian Government, in procedures
developed before the European Court of Human Rights.
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PRACTICE GROUP MEMBER PROFILES
Takis G. Kommatas

Takis G. Kommatas
T.G. Kommatas & Associates Law Offices
10, Vas. Sophias Avenue, 106 74 Athens, Greece
T: +30 210 723 88 11 • F: +30 210 725 11 14
E: info@kommataslaw.com
Profession

Takis Kommatas is the founder and managing partner of T.G. Kommatas &
Associates Law Offices. He graduated from the University of Athens, School
of Law with an LL.B. in 1969 and was admitted to the Athens Bar Association in 1971 and the Supreme Court in 1980. He served as the general
counsel of Barclays Bank plc in Greece from 1990 until 2001 and as the
general counsel of HSBC‘s brokerage arm in Greece from 2001 until 2006.
In June 2009 he was appointed as a member of the Board of Directors of the
Hellenic Capital Markets Commission.He advises major Greek and foreign
banks, corporations, foundations, etc.

Languages

English, French

Areas of Practice

Banking and Finance, Company and Commercial, Employment, Real Estate, Insurance, Litigation and Alternative Dispute Resolution.

Publications

Author of the sections on Greece in „The Legal Professions in the New
Europe“ (Blackwell, London, 1992); „European Travel Laws“ (John Wiley
and Sons Ltd., London, 1996) and „Global Advertising Law Handbook“
(Cavendish Publishing Ltd., London, 1999).

Memberships

Lawspan International (Member of the Board of Directors 1994-1997,
Chairman of the Board of Directors 1997-1999); Salzburg Seminar (Member of the Advisory Board 1988- 1993), Geneva Group International.
For additional information about T.G. Kommatas & Associates, including
cv’s of the members of the firm, please refer to the website of the firm at
the address: www.kommataslaw.com
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IS THE RELIANCE ON LONG-TERM LEASE AGREEMENTS
IN GERMANY BUILT ON SAND?
By:
Dr. Reinhard Nacke
(FPS Fritze Wicke Seelig, Königsallee 62, 40212 Dusseldorf)
In recent years the number of foreign entities
or natural persons investing in real estate in
Germany has steadily increased. Only in 2006
approximately 50 billion Euros were invested
in supermarkets, office buildings or other
commercial property. This “purchaser friendly environment” is, on the one hand, due to
relatively low purchase prices compared with
other European and non-European states as
a result of the economic stagnation during
past years. This has caused a surplus of office space and other real estate on the market.
Further, it is advantageous for investors that
lease agreements are very often concluded for
a fixed term of 10 or 15 years. The new owner
steps – by the force of law – into the rights and
obligations as lessor. The lessee has, thus, no
right to terminate the lease agreement upon
a change of ownership. For the purchaser, the
security of a foreseeable long-term income is
valuable as a such and further an important
asset when negotiating loan contracts or other
means of financing.
However, very often the long-term income
does not come true and remains theory. This
is due to the fact that, in practice, it often
turns out differently. A number of investors
make the experience that their reliance on the
long-term lease agreements was built on sand.

Some may find out at the time they try to resell the real estate. Others may find out once
the lessee looses interest in the leased property and terminates the lease agreement prior
to the expiration of the fixed term.
The question is why such imperfection or premature termination of long-term lease agreements is legally possible?
The reason is a specific provision of the German law on lease agreements, i.e. sec. 550 of
the German Civil Code. Pursuant to this provision lease agreements concluded for a lease
term exceeding one year require the written
form. Lease contracts, not concluded in writing are not invalid, but could be terminated
in compliance with the statutory termination
period, provided the lease has lasted for more
than one year. At first sight, the provision
seems harmless as it is common practice to
conclude lease contracts on commercial property in the written form.
The problem is, however, statutory standards
as to the written form requirement are somewhat high. I.e. a contract concluded in writing
does not necessarily comply with the statutory
requirement as to the written form.

Another problem is that the written form
b5
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according to German law is only complied
with, if the essentials of a lease contract (particularly contractual parties, lease object,
term of the contract, and amount of rent)
are explicitly set out in the contract. Based
on these facts stipulated in the contract a
purchaser of a shopping mall, hotel etc. must
be able to evaluate the contents of the contract he is going to enter into by purchasing
the respective real estate.
In practice it has turned out that only the small
number of real estate experts among German
lawyers know this peculiarity and are aware of
the dramatic consequences. This problem is
therefore often overlooked in due diligences
prior to the purchase.
Formal Prerequisites of
the Written Form Requirements
As described above, the essentials are to be
clearly documented in the written lease contract, either in the main document itself, or in
the respective supplements.

main document with paper clips. It is essential
that both, the main contract and the attachment, are physically or by reference, solidly
combined. Such physical connection could
be established by either tacking the main
agreement and the attachments together or
by clearly and explicitly referring to the main
document in the wording of the attachment.
The same standards apply to supplements to
the lease agreement agreed upon subsequent
to the signing of agreement. In the event that
there is no sufficient connection between the
main document and the supplement, there
must at least be an explicit reference to the
main document. Furthermore, the supplement must clearly indicate that all provisions
of the agreement previously agreed upon but
not mentioned in the wording of the supplement shall remain unaltered and in full effect.
If only one of these formal requirements concerning supplements are not met, a long-term
lease contract may be terminated at any time
with the statutory notice period of three to
nine months.
Requirements to the Content

If the contract itself contains more than one
page, the pages must be tacked together or at
least a visible connected. This could be a consecutive numbering of either the provisions of
the contract or of the single pages, as per a
uniform design, a textual coherency, etc.
Attachments to the written agreement as the
main document are the major source of errors. As regards attachments, the written form
requirement is met only under the condition
that all agreements are contained in one entire document. Thus, it is not sufficient to
simply add the additional agreements to the
b6

As outlined above, the essentials of the lease
agreement must be stipulated in writing in
one document. Whether all essentials are in
fact stipulated is an additional source of errors. E.g., it is often stipulated in lease agreements that the location of the real estate is set
out in a site plan attached to the agreement.
In practice, however, such plan is not firmly
affixed to the contract in many cases. Further, it is often agreed the 10 or 15 year lease
commences upon completion of the building. Such provision is particularly contained
in lease agreements entered into prior to the
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actual erection of the object or while the object is still under construction. As the time of
completion is not exactly known and can, thus,
not be set out in the lease agreement the purchaser subject to any supplement for the lease
contract containing the date of completion is
not able to clearly identify the expiration of
the lease period as is, however, required by
statutory law. Consequently, the legal requirements as to written form are not met and the
lease agreement may be terminated with the
statutory notice period.
Some German courts that rather tend to be
in favour of lessors appeared to be somewhat
astonished when they were confronted with
the dramatic consequences for the lessor.
Consequently, they found that the statutory
written form requirement was still met if e.g.
the location of the lease object could easily
be visually identified or if the date of completion of the building can – retrospectively – be
ascertained through witnesses. However, our
courts set high standards for the keeping of
the written form requirement and by this create
the lessee the possibility to terminate the long
term contract ahead of schedule. Before this
background prospective buyers of commercial
real estate are well advised to get professional
advice by experts in order to verify whether the
existing lease agreements are in compliance
with the written form requirements. Those who
have already purchased real estate and stepped
into the rights and obligations as lessor should
face the facts and – if it turns out that the form
agreement was not met – should seek remedy.
Problem solution
This at first requires a thorough analysis of the

existing lease agreements. If legal imperfections of agreements can be discovered, joint
efforts of the purchaser and the lessee should
be made in order to solve the problem. This
strategy, however, is not advisable in cases
where the lessee is not interested in a continuation of the lease agreement. In this case, one
can only hope that the lessee will not discover
the legal deficits of the lease agreement and
act on the maxime: “Let sleeping dogs lie!” If
the lessee is, however, interested in continuing the lease agreement he might be willing
to find a mutual solution with the purchaser/
lessor. This is due to the fact that the legal
uncertainty is also to his detriment because
he bears the risk of a termination of the lease
agreement by the lessor prior to the expiration
of the fixed term.
The question is: How one may cure a deficient
lease agreement which does not meet the written form requirement?
Firstly, it is possible to copy the entire agreement, add or supplement missing parts and
have the new document signed by both parties. This, however, does not only constitute a
lot of work and writing but makes it also necessary that both parties carefully re-read the
whole agreement in order to rule out any differences between the “new” and the old lease
agreement. Further, the lessee might, as he is
in a somewhat favourable bargaining position
make his signing of the agreement subject to
an amendment of certain provisions.
Before this background it has turned out to be
advisable to draft a supplement to the lease
agreement which clearly refers to the original
document. In this supplement all essentials
not agreed in compliance with the written
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form requirement should be explicitly stipulated. Further, it should be stated in such supplement that, apart from the amendments, the
original lease agreement remains in full force.
Summary
Due to undetected form deficiencies thousands of German lease agreements on
commercial real estate containing provisions
on a fixed term, can be terminated any time
with the statutory notice period of three to nine
months.
As the long-term lease agreements are the
decisive factor for the allocation of the purchase price of real estate often unjustified
prices have been paid and will be paid. The
purchaser/lessor bears the risk that the lease
agreement the rights and obligations of which
he stepped into upon the transfer of title in the
real estate might be terminated by the lessee
on short notice. Furthermore, it might be difficult to find a new lessee, often only after a
reduction of the rent. As the purchaser in most
cases entered into long-term loan agreements
in order to finance his acquisition troubled waters appear to be ahead of many purchasers.
If the respective lease agreements were not
closely examined by legal experts prior to the
acquisition, the purchaser should accomplish
such examination as soon as possible and
cure possible formal defects through supplementary agreements with the lessee, as long
as the latter is prepared to support such effort.
For additional information, please contact:
Dr. Reinhard Nacke, nacke@fps-law.de
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TAX CONSIDERATIONS ON REAL ESTATE
By:
Ionut Catalin Zeche
(Mirus Advisors, 16 Dr. Petre Herescu Str. 2nd Floor, Sector 5, 050587 Bucharest)
Investing in Properties
Foreign investments in real estate in Romania
are typically made either by setting up a local
company (legal entity) which then purchases
properties, or by acquiring a local corporate
vehicle owning real estate.
Sale and purchase of real estate properties
located in Romania are subject to notary fees
and in certain cases to judicial stamp duty. A
judicial stamp duty is charged as a percentage
of the value of the transaction (the marginal
rate is approximately 1% for transactions with
values exceeding approximately EUR 55,000),
while a notary fee could be of around 0.5% of
the value.
In case of alienation of property rights over
buildings and land (inter- alia), taxpayers
must have available a fiscal certificate issued
by the local tax authorities attesting the payment of al related local taxes. In case of noncompliance with this requirement, the transfer
of such assets would be null and void.
Starting 1 January 2007, the VAT legislation
changed significantly as compared to 2006,
due to the harmonization with the EU 6th

VAT Directive. Under the new rules, not all
transactions with immovable goods are taxable with 19% VAT. As of 1 January 2007, a
sale performed by any person of old buildings/parts of buildings and the underlying
land, as well as of any other type of land will
be VAT exempt without credit. However, any
taxable person performing such transactions
may opt to tax the sale of these immovable
assets with 19% VAT. Please consider that
the above mentioned exemption will not normally be available in case of the sale by a taxable person of a new building/parts of a new
building or of land on which buildings can be
erected. In such case the normal VAT regime
would be applicable.
When VAT is charged, special VAT simplification measures apply in case of acquisition of
land and buildings (or parts of buildings),
provided both the seller and the buyer are registered in Romania for VAT purposes. Specifically, these measures imply the application of
VAT through the reverse-charge mechanism,
under which the buyer would account for both
input and output VAT without any VAT cash
flow implications.
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Financing of Real Estate Acquisitions
A local company acquiring and operating real
estate may be financed either by equity or debt
financing.
Equity financing would normally be tax neutral, while for loan financing the following
tax implications should be considered.
From a profits tax perspective, under the current
thin capitalization rules, there are certain restrictions on the deductibility of interest expenses and related foreign exchange losses.
Usually, interest expenses incurred by companies on loans obtained from other sources
than banks and financial institutions are subject to the following Limitations:
Debt-equity ratio – interest expenses are
deductible if the debt-equity ratio is lower
than or equal to 3:1. In case such ratio is
higher than the aforementioned limit, interest expenses are non-deductible for profits
tax purposes and can be carried forward until
they are fully deductible under the same conditions. Also, the difference between foreign
exchange losses and foreign exchange revenues relating to long-term loans is treated
as interest expense and is subject to the debtequity ratio limitation.
Interest rate (for loans granted by companies other than banks and financial institutions) – interest is deductible within the following rate limits:
The reference interest rate of the National
Bank of Romania in the last month of the
quarter, for loans denominated in RON (currently of approximately 8.75%);
The annual interest rate of 6% for loans denominated in foreign currencies - such interb 10

est rate level is to be updated periodically by
Government Decision.
The non-deductible portion of the interest
cannot be carried forward.
Interest expenses as well as the foreign exchange losses related to loans obtained from
domestic or foreign banks and other legal
entities which may grant credits according to
the law are not subject to the thin capitalization rules.
In intra-group financing transactions, the
transfer pricing regulations should be observed with regard to the interest rate level.
In case of financing obtained from abroad,
the withholding tax of 16% will apply to the
interest income derived by the non-resident.
Such tax may be reduced (even to nil) under
the provisions of some of the double tax treaties with other countries, to which Romania
is a party, in case a tax residency certificate of
the beneficiary is available to the Romanian
payer of interest income at the moment of
income payment. Also, the provisions of the
Interest & Royalties Directive implemented
in the Romanian legislation starting 1 January 2007 (with a transitory period until 31 December 2010) should be considered. Under
the provisions of the Directive implemented
in the Fiscal Code, interest payments would
be exempt from withholding tax in Romania
provided certain conditions are met (namely
a 25% shareholding in the Romanian entity
for at least 2 years ending when the interest
income is paid). However, during the transitory period the withholding tax rate for interest would be of 10% as long as the same
conditions are met.
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However, in some cases, finance leases of
real estate may carry interest which is subject
to VAT.
Loans received by Romanian legal entities
(either from related parties or other financial
institutions) and related interest are not subject to VAT.

Operational Phase
From a profits tax perspective, local entities
will tax the rental income related to the immovable property at the standard profits
tax rate of 16% and will be al owed to claim tax
depreciation charges of the real estate based
on the acquisition price. Land, however, is a
non-depreciable asset, but costs incurred with
land improvement may be depreciated from a
tax perspective (straight-line depreciation for
a period of 10 years).
Depreciation for tax purposes may be different
from accounting depreciation. Any revaluation
of real estate is taken into account for tax depreciation purposes/for establishing the fiscal
value of the land. The typical depreciation period for buildings ranges between 40 to 60 years.
Although rental of immovable property is normally VAT exempt without credit, legislation
allows the landlord to opt for charging VAT on
rentals. It is important to note that rentals exempt from VAT may negatively affect the input
VAT incurred by the landlord on acquisition or
construction of the real estate due to retroactive VAT adjustment.
Separately, owners of buildings should pay an
annual building tax to the local authorities.

For companies, such building tax would range
between 0.25% and 1.5% of the book value of
the building. The building tax may increase to
up to 10% if the building has not been revalued for 3 years. Land owners are liable to pay
the tax on land, which is established as a fixed
amount per unit of surface, depending on the
location of the land. Building tax and land tax
are payable in two equal installments by 31
March and 30 September.
Local councils may grant exemptions from the
payment of building and land taxes to legal entities performing investments exceeding EUR
500,000 for a period of up to 5 years, inclusively.
Depending on the circumstances, for constructions in progress, a contribution to the
Social House of Constructors computed as
0.5% of the value of the construction budget
(deviz de constructii in Romanian) could become payable to the local council, being borne
by the owners/investors.
Dividends paid abroad by a local company
from its net profits are subject to a 16% withholding tax in Romania. However, this tax may
be reduced or eliminated under the provisions
of some of the double tax treaties signed between Romania and other countries.
Starting 1 January 2007, dividends paid by a local company to a legal entity residing in an EU
member state are exempt from withholding tax,
provided certain conditions are met (the nonresident entity holds at least 15% of the Romanian company’s shares and the shares are held
for an uninterrupted period of at least 2 years
ended at the date of dividend payment). The
minimum shareholding threshold will decrease
to 10% starting 2009. If the above conditions
are not met, the domestic rate would be applied
for the dividend payment.
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However, if the shareholding period condition is fulfilled at a later stage, the Romanian
company would be entitled to benefit from the
exemption at that moment and ask for a reimbursement of the withholding tax paid.

exceeding RON 200,000. For gains derived by
individuals from sale of buildings with land
and land without constructions held for more
than 3 years, the tax rate is of 2% for transactions up to RON 200,000 and a marginal tax
rate of 1% for the difference exceeding RON
200,000.

Exit Scenarios
To dispose of a real estate investment in Romania, a foreign investor can typically sell
its Romanian subsidiary, or the Romanian subsidiary can sell the real estate directly. Based
on the existing provisions of the Fiscal Code,
non-resident legal entities are taxable in Romania at the standard profits tax rate of 16%
for the capital gains realized from selling ownership right over a local company.
The legislation puts particular emphasis
on application of the above taxation rule to
the profits or gains obtained from transfer
of shares/participation titles in companies,
where 50% or more of the assets’ value represents, directly or indirectly, immovable property located in Romania.
Separately, profits derived from direct sale of
real estate in Romania are also subject to the
standard 16% tax.
Capital gains derived by individuals from disposal of shares in local companies are subject
to 16% tax. This tax rate is reduced to 1% for
shares held for over 365 days in listed companies. Capital gains derived by individuals from
sale of buildings with land and land without
constructions sold within 3 years from acquisition are subject to 3% tax for transactions up
to RON 200,000 (approximately EUR 57,000)
and a marginal tax rate of 2% for the difference
b 12

However, under most of the double tax treaties signed by Romania with other countries,
income from sale of shares in a Romanian
company is generally subject to tax only in the
state where the seller is resident even if most
of company’s assets are represented by real
estate. Income from direct sale of real estate
located in Romania does not normally benefit
from treaty protection.
Direct sale of real estate is subject to notary
fees and possibly to judicial stamp duty and
VAT as described above, while transfer of
shares in a Romanian entity is not.
For additional information, please contact:
Ionut Catalin Zeche, izeche@mirus-group.eu
Above information represents a brief summary of
recently published information and is not intended
to be advice on any particular matter. MIRUS disclaims liability to any person with respect to anything done in reliance of the context of these publications.
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THE COMPLEXITIES OF JERSEY PROPERTY TRANSACTIONS

By:
Robert Christensen / Andrew Le Quesne
(Volaw Trust & Corporate Services Ltd, Templar House. Don Road,
St. Helier, Jersey, Channel Islands, JE1 2TR)
Castle Quay at the St Helier Waterfront, possibly the largest combined commercial and
residential development so far in Jersey, was
recently released for sale “off plan” by the developer. The legal framework at Castle Quay
incorporates all the different forms of property
ownership presently available in Jersey including freehold, flying freehold, share transfer and
long leasehold. It is a framework which would
have been unrecognisable and indeed incapable of being put in place as little as twenty five
years ago.
Voisin were invited by the developer to represent over forty individual purchasers at
Castle Quay and, as such, were involved in
the latter stages of refining that framework
and the sales documentation.
So how have these different forms of ownership developed?
In the 1960s apartment living and the desire
to “own” an apartment became more popular
but at that time it was not possible to convey
the freehold ownership of an apartment. Tenure by long leasehold was not popular and
rarely used.

The mind of the Jersey legal profession has
never been closed to innovation and creativity.
This is particularly so where the law of Jersey
on the face of it prevented the achievement
of an otherwise desirable objective. The ability to “own” an apartment being such an objective, the means now universally referred to
as “share transfer” was conceived.
The freehold title to a block of apartments is
held by a company, which has to have specially drafted articles of association. These
divide the share capital into specific parcels
of shares and confer the exclusive right to use
and occupy a specified apartment within the
block on the holder of that parcel of shares,
which carries those rights for as long as the
company continues to own the freehold of
the property. The company is obliged to insure, maintain and repair the property, and
recovers the costs from the shareholders.
With share transfer the “owner” of the apartment never acquires any direct interest in the
freehold title to the property. This remains
vested in the company. There was, however,
one major impediment to the expansion of
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the share transfer method. The law in Jersey
prohibited the hypothecating or charging of
any property other than immoveable property. This made it extremely difficult to secure a loan on the shares in a share transfer
company and the market in share transfer
apartments was effectively restricted to cash
buyers.

This changed in 1983 when the Security Interest (Jersey) Law 1983 was adopted. This provided for the first time in Jersey a clear legal
framework to obtain a charge over shares in
a company. As might be expected, the ability
to secure a loan against, effectively, an apartment led to a huge increase in the share transfer property market. Furthermore, and unlike a
freehold purchase, no stamp duty was payable
on the transfer of shares.
Nevertheless and notwithstanding that share
transfer had been refined to such a point that
it was well accepted as a means of “owning”
an apartment it was still contrived and somewhat artificial. In 1991 the States adopted the
“Loi (1991) sur la Co-Propriété des Immeubles Bâtis”. This established a framework
for conveying freehold title to an apartment
which is generally referred to as “flying freehold”. A declaration of co-ownership registered by the Royal Court identifies the separate individual private units and the common
parts of the co-owned property. The owner is
then able to sell a specific apartment by freehold conveyance and the apartment is just as
capable of being security for a loan as is a
freestanding house. Developers now had a
choice as to whether to market the development by share transfer or flying freehold although because share transfer was free from
stamp duty these were considered more marb 14

ketable. However this may change in view of
the States’ recent decision to impose stamp
duty on the purchase of share transfer residential accommodation.
While share transfer was the more popular
means of selling apartments it was not satisfactory for the sale of commercial property,
because only the owner of the freehold title
to a property can grant a lease of that property in excess of nine years and commercial investors usually wish to secure a long tenancy.
To overcome this required some ingenuity and
innovation using the available legal framework. The solution involves the owner of the
freehold registering a declaration separating
the building into commercial units and apartments. The freehold ownership of the apartments alone is transferred to a new company
with share transfer articles. The apartments
could thus be sold by share transfer and the
commercial units by freehold conveyance.
Other parts of the St Helier Waterfront
caused different difficulties. The States decided not to part with the freehold title to
the land but to grant ground leases for 150
years. A new law enabling the charging of
leases was adopted in 1996 so that developers could raise funds. However a declaration of co-ownership cannot be made out
of a leasehold tenure no matter how long
the lease. This was the situation with which
Voisin had to deal when advising Spinnaker
Developments, the developer of the Harbour
Reach development adjacent to the Elizabeth
Marina. The development comprises a multiuse building including forty-two apartments,
basement car park, offices, a marina services
unit and other commercial accommodation.
Spinnaker wished to sell the apartments off
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plan by share transfer, but having only been
granted a 150-year lease, it could not put a
declaration of co-ownership in place. The
solution was to grant a long sub-lease of the
part of the building comprising the apartments to a new company with highly bespoke
share transfer Articles taking into account
the terms of the sub-lease.
Even at Castle Quay, where the developer
owns the freehold, nevertheless a long lease of
parts of the development was still required to
put the whole framework together.
Different means may well be needed in the
future, particularly for the proposed development of the Esplanade Square, but the evolution over the last forty years provides several
alternatives to accommodate even the most
complex of today’s developments.
For further information on large scale or commercial property transactions, please contact
Andrew Le Quesne (andrewlequesne@voisinlaw.com) who has advised developers, funders
and purchasers in relation to several large
multi-use developments in Jersey.support
such effort.
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B.4.

NON-UK RESIDENTS INVESTING IN UK PROPERTY

By:
Henry Charles / Nick Brennan
(Citroen Wells Chartered Accountants,
Devonshire House, 1 Devonshire Street, London, W1W 5DR, United Kingdom)
The primary concern of overseas investors is
normally to ensure their investment is free
from capital gains tax, but it is also important
to ensure proposals are structured to avoid UK
inheritance tax. This can involve the use of overseas companies and/or overseas trusts. The
purpose of this article is to highlight the key tax
issues for non-residents investing in UK property and how UK taxes may be minimised by using an appropriate offshore structure
Capital Gains tax (CGT). In general, long term
non-residents are not subject to CGT on the
disposal of UK assets. Care is needed that the
gain arises from the capital growth of an investment and not through trading or dealing, otherwise the gain may be taxed as income. There
are steps that can be taken to help demonstrate
that the acquisition was made for investment
purposes.
Inheritance tax (IHT). IHT is a tax levied on
not just UK domiciled individuals but also on
the UK situs assets of non-UK domiciled individuals irrespective of their residence status. By
holding UK property via an offshore company
or offshore trust, the property will not belong to
the non-domiciled investor personally and will
Supplement: April 2010

not be liable to IHT on his or her death. Please
note that domicile is a legal status distinct from
nationality and residence.
Stamp Duty Land Tax (SDLT). SDLT is levied on
the purchase of UK property with the rate varying between 0% and 4% with the latter applying
where the purchase price exceeds £500,000.
UK property is often held by an offshore company, and rather than sell the property, the shares
in the offshore company are sold to avoid SDLT.
Income Tax (IT). UK property income is subject
to IT regardless of the residence status of the
owner. The IT is levied on the net profit after
deducting expenses for which there are rules
regarding deductibility. One of the most important expenses is interest and arrangements can
be made to maximise this relief. An individual
non-resident is fully liable to UK IT at rates up to
40% (set to increase to 50% from April 2010).
In contrast, an overseas company is subject to
a maximum liability of 20% of the net profit. A
full analysis of the position of overseas trusts is
beyond the scope of this article. Deduction of IT
at source is required unless the UK authorities
are reasonably satisfied that the owner of the
property will satisfy UK tax responsibilities, be-
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ing the submission of an annual tax return and
payment of IT due.

E: henry.charles@citroenwells.co.uk
W: www.citroenwells.co.uk

Value Added Tax (VAT). Many of the costs incurred in respect of UK property suffer input
tax. The owners of commercial (but not residential) property can register and opt to charge
VAT on the rents received in order to recover the
input tax. VAT returns are required, normally
quarterly. The decision to opt should not be
taken lightly, as the tenant needs to be able to
reclaim the VAT, otherwise it is a cost which may
affect the value of the property.
It is estimated that more than 50% of property
in parts of Central London is owned via tax efficient offshore structures. Despite the global
recession investment in UK property remains
popular and it is important to have the right
structure. The choice may be between using a
company or a trust, but often a trust is used to
hold the overseas property company, especially
if future residence in the UK is possible. Minimising contact with the UK tax authorities is
another important consideration.
This article has been about ownership by nonresidents for investment purposes. The acquisition of UK property for trading purposes, the
purchase and occupation of a UK property as a
home and the purchase by UK residents using
offshore structures are important topics, but
are not mentioned here.
Authors’ Disclaimer. This brief note is intended
as a general reference to aspects of UK tax for
further consideration only, and it cannot be relied on for taking or refraining from specific action without detailed professional advice. Further information can be obtained from Henry
Charles.
b 18

GGI Practice Group Real Estate

Supplement: April 2010

C.
GGI Practice Group Real Estate

c1

C.

c2

GGI Practice Group Real Estate

C.

ASPECTS OF REAL ESTATE BUSINESS WORLD WIDE
– OVERVIEW –

C.1. Canada: John R. Ward – Black Sutherland LLP����������������������������������������������������������������� c 5
C.2. Cyprus: Marios Eliades – ELIADES & PARTNERS�����������������������������������������������������������c 15
C.3. Czech Republic: Denisa Sudolska – Konecná & Safár, v.o.s.������������������������������������������ c 27
C.4. Denmark: Per Hansen – Hansen Sonderby & Co. ����������������������������������������������������������c 51
C.5. Germany: Dr. Reinhard Nacke – FPS Fritze Wicke Seelig
		
Klaus Küspert – Munkert · Kugler & Partner GbR
		
Eugen Jakoby – Jakoby Dr. Baumhof�������������������������������������������������������������� c 65
C.6. Japan: Haruki Yoshida – IDEA International Accounting Office�������������������������������������c 79
C.7. India: Ajay Gupta – Fox Mandal Consulting Private Limited������������������������������������������ c 91
C.8. Jersey: Robert Christensen – Volaw Trust & Corporate Services Limited����������������������c 109
C.9. Malta: Kevin Mifsud – kmconsultants��������������������������������������������������������������������������c 121
C.10. Mauritius: Panna Jhugroo – Lancasters Chartered Accountants�����������������������������������c 135
C.11. Romania: Stan Dragomir – Dragomir & Associates����������������������������������������������������� c 147
C.12. Slovakia: Diana Hereyiova – Konecná & Safár, s.r.o������������������������������������������������������c 161
C.13. Spain: Javier Carretero – Javier Carretero y Asociados – Abogados������������������������������c 177
C.14. United Kingdom: Alan Rajah – Lawrence Grant, Chartered Accountants����������������������c 191
C.15. Bulgaria: Petko Iliev – Konečná & Šafář, Attorneys-at-Law������������������������������������������� c 205
C.16. Sweden: Christer A. Holm & Susanna Norelid – Advokatfirman NorelidHolm�����������c 227
C.17. Brazil: De Rosa, Siqueira, Almeida, Barros Barreto e Advogados Associados��������������c 247
GGI Practice Group Real Estate

c3

C.

ASPECTS OF REAL ESTATE BUSINESS WORLD WIDE
– OVERVIEW –
C.18. Hungary: Dr. Attila Kovács – Kovács Réti Szegheő Attorneys-at-Law�������������������������� c 261
C.19. France: Georges Troy – Troy & Associés����������������������������������������������������������������������� c 275
C.20. Greece: Takis G. Kommatas – T.G. Kommatas and Associates – Law Offices������������� c 287
C.21. Italy: Dr. Sergio Finulli & Dr. Elisabetta Viganò – COMMA 10 Commercialisti & Avvocati��� c 301
C.22. The Netherlands: Edward van Lent – TeekensKarstens advocaten notarissen��������������c 315
C.23. Austria:
		
		
		
		

c4

Helmut W. Seitz & Wilhelm Garzon
Hasberger Seitz & Partner Rechtsanwälte GmbH
Christian Kornprat & Eva-Maria Vymlatil
Dr. Reisinger & MMag. Kornprat Wirtschaftsprüfung, Steuerberatung
und Unternehmensberatung GmbH�������������������������������������������������������������� c 327

GGI Practice Group Real Estate

C.1.

VERTICES OF THE (TAX) LAW REGARDING
REAL ESTATE OF CANADA (2008)
By:
John Ward
(Black Sutherland LLP, 130 Adelaide Street West, Suite 3425 Toronto, Ontario Canada, M5H 3P5)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes.

1.2. Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
No.
1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of any
built property on the land?
No.
Yes if title appropriately structured.

1.4. Can various sections of a building have different owners?
		
		 N/A
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Leased interests.
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1.6. What are the essential characteristics of any such usage rights, in particular, are the
assignable and is it common practice to buy them?
Assignable and common to buy.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Required for public use, such as road widening and pay market value for property.



3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage
or other encumbrance, to make it legally enforceable? Lender will do due diligence
regarding title.
Yes.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes. 75% but 90% if loan is insured.

c6
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3.4. Do banks impose special financing conditions for non-resident investors?
No.
3.5.

What are the costs of entering into and registering a mortgage loan?
Varies:
		
		

4.

– residential, no lender fee.
– commercial, lender charges fee.
– legal costs, title insurance.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Land transfer tax – rate is about 1.5%.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
Change of control can trigger tax.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Capital gains tax triggered.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Yes.
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4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
		

N/A

4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories that
own real estate in your country or state? Conversely, are there any benefits to be gained
from having real estate owned by a company in a tax haven territory? If, what advice is
generally given?
		

N/A

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Yes with consent of owner.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes, with owner consent.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No.
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5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
No.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
Sign agreement and register transfer.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes but risky for purchaser.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes by signed “no shop” agreement.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
No such law.
6.5. How can the rights to the property be fully protected against third party intervention?
Register ownership.

GGI Practice Group Real Estate

c9

C.1
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Depends on purchase contract and is very rare.

7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?

Signed transfer delivered at same time as payment.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Depends on wording of contract.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
By a lawyer.

8.2. Can notaries be freely appointed by the parties involved?
Each party has own lawyer.
8.3. If a notary is required, what would be the accruing notary fees?
Fees are negotiated.
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8.4. Who pays the notary’s fees?
Parties pay own lawyer.

9.

Land Register

9.1. What is contained in the land registry?
All interest in real estate can be registered.
9.2. Can purchasers rely on what is contained in the land registry?
Yes.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
No.

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
To market the property.
GGI Practice Group Real Estate
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11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
2.5% to 6%. Seller signs commission agreement.
11.3. Who is liable for the commission payment?
Seller.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
Estate of deceased transfers the property.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
Law where real estate located.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes.
c 12
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13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate a longterm lease contract?
Yes. If lessee goes bankrupt, bankrupt trustee can terminate lease.
13.3. Are thereany specific requirements for the form of long-term lease contracts that have
to be observed to make them enforceable (e.g. registration)?
Must be in writing.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
No.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected from
third party intervention?
Yes.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
Can be agreed upon.
13.7. Is it possible to agree on such pre-emption rights by contract?
N/A
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Depends. Can evict after fifteen days non-payment.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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C.2.

VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF CYPRUS (2008)
By:
Marios Eliades
(ELIADES & PARTNERS, Frosia House, 4th Floor,
Corner Evagorou & Menandrou str.1, 1066 Nicosia)

1.0 P r o p e r t y a n d U s a g e R i g h t s
1.1

Are individuals allowed to acquire outright ownership of real estate?
Yes they are. There are no restrictions in E.U. citizens acquiring real estate in Cyprus.

1.2

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Non Cypriots and Non E.U. citizens are also entitled to acquire real estate rights subject to
a certain procedure that has to be followed.

1.3

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of any
built property on the land?
The general rule is that the registered owner of the land also owns whatever is built on
the land (premises). However, there are provisions in Cyprus law allowing separate ownership of multi-story buildings (block of offices/flats). Parts of one and the same building
may be owned by different owners.

1.4

Can various sections of a building have different owners?

		 N/A
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1.5 Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Besides the ownership in land there is the right of leasing owned property, the right of
way as well as the right of enjoyment of property without being the owner (‘επικαρπια’).
1.6

What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
The main characteristic of these rights is that they provide enhanced protection. They
usually have to be registered with the Land Registry. All these rights are commercialized
and freely tradable.



2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to
acquire any real estate, or otherwise expropriate real estate?
Real estate rights under the Cyprus constitution are fully protected. It is only in exceptional
cases that the state may compulsory acquire such real estate on the condition that (1)
this is in the public interest e.g. construction of highways or schools (2) Full compensation
according to current market prices is paid to the owner.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes? If
yes, what formalities have to be observed in order to register any such mortgage or other
encumbrance, to make it legally enforceable?
Yes this is possible. This can be achieved through agreement between the person
obtaining the credit and the financial institution.
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3.2. Can the same property be encumbered in favour of more than one financing bank or other
lender?
3.3.

Yes freely provided the financing institutions were to consent to that.
Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes they are. The percentage of the loan value is usually in the range of 60% of the market
value of the property.

3.4. Do banks impose special financing conditions for non-resident investors?
The financing conditions that are offered by the banking institutions are basically the
same for Cypriots as well as for non Cypriot people. This is obviously because of the nationality of the person acquiring the real estate not being important. What is important
is the location [within Cyprus] of the property which provides the security for the
banking institutions.
3.5.

What are the costs of entering into and registering a mortgage loan?
They vary according to the value of the property. Generally speaking the Cyprus Financing
Institutions offer reasonably competitive terms.



4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
VAT at 15% will be charged on land from 1/7/2008. For other immovable property the
current VAT rate is 15%.
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The fees charged by the Department of Land and Surveys for transfer of immovable
property are as follows:
Current Value
EURO
Up to 85,430
85,430 – 170,860
Over 170,860

Rate
%
3
5
8

Fee
EURO
2,563
4,271

Accumulated fees
EURO
2,563
6,834

Physical and legal persons are both liable to Immovable Property Tax.
Property value
EURO
Up to 170,860
170,860 -427,150
427,150 – 854,300
Over 854,300

Rate
%
2 1/2
3 1/2
4

Tax
EURO
641
1,495

Accumulated tax
EURO
641
2,136

The corporation tax rate on gains from disposal of immovable property tax is 10%
provided that the company’s main activity is trading of real estate.
Capital Gains Tax is imposed at the rate of 20% on gains from the disposal of immovable property, including gains from the disposal of shares in listed companies which own
immovable property.
Capital Gains Tax is levied on disposals of property situated in Cyprus only. Non-residents
are liable to Capital Gains Tax only on disposals of property situated in Cyprus (property
that was acquired by non-residents between 1 August 1980 and 13 July 1990 with foreign
exchange imported in Cyprus and was disposed until 31 December 2002 is exempted).
4.2.			 If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
If a real estate company is purchased then the shareholders of the company will sell
their shares to the buyers and CGT will arise on this transaction. The only way to avoid
tax is as follow:
e.g.:
Company A owes the real estate.
		
Company B owes 100% of Company A and Company B does not make
		
any other transactions.
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Company C purchased 100% of share Capital in Company B. The indirectly
Company C owes the real estate in Company A.

4.3. In case of a property sale by foreign investors, is the profit subject to tax?
If the real estate situated in Cyprus the tax rules as mentioned in note 1 apply.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
If foreign investor is an individual then he will pay income tax 20% on 80% of gross
rental income provided that his total annual emoluments arising in Cyprus is in excess
of €19,500. The income tax rates apply. If the foreign investor is a company then 10% the
company will pay 10% corporation tax on 80% of annual gross rental income.
4.5. Are different tax laws or regulations applied when taxing the income or gains from real
estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Capital Gains Tax is levied on disposals of real estate situated in Cyprus only. Cyprus is
not a member of the organisation for Economic Co-operation and Development (OECD).
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Physical and legal persons are both liable to Immovable Property Tax.
Property value
EURO
Up to 170,860
170,860 -427,150
427,150 – 854,300
Over 854,300

Rate
%
2 1/2
3 1/2
4
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Tax
EURO
641
1,495

Accumulated tax
EURO
641
2,136
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4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the prop_
erty registry or other competent authorities to obtain evidence of title of the vendor
of the property and to establish whether there are any encumbrances registered
against the property?
Yes, freely. The information provided by such authorities (e.g. Land Registry) is reliable
and accurate. People acquiring real estate under these conditions are fully protected
under Cyprus law.

5.2. Can prospective purchasers ask the relevant planning and building regulations
authorities for permission to inspect the documents showing whether and under
which conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes the Investors can obtain copies of such documents by following a certain procedure and satisfy certain conditions.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?

Not yet.

5.4. Are there any other main issues or burdens related to a real estate property that should
be analysed, and where can these be checked?
Not any major ones. All above issues as well as other additional minor ones are usually
checked by the solicitors entrusted to represent the investors.
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The interested parties must enter into a valid contract recorded in writing.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Not under Cyprus law.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
No it does not.
6.4. If according to national law a statutory period of time is required between the
conclusion of the purchase contract and the passing of ownership in real estate rights,
is it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
Yes by filing the contract of sale of the real estate with the Land Registry. This has to be
effected within two months from the date of signing the contract.
6.5. How can the rights to the property be fully protected against third party intervention?
		
The rights to the property are fully protected by virtue of the title of the real estate as well
as by entries, under certain conditions, with the Land Registry.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes he can do that freely in case of non fulfilment of fundamental conditions of the
contract.
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7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
He does not transfer the ownership of the real estate until after he receives full payment of the sale price. This is usually done simultaneously.

7.2. To what extent can vendors protect themselves from being held liable for defects in the
sold property?
This is a point that is primarily dependant upon the terms and conditions of the contract of sale of the real estate.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
No. It is handled by solicitors/lawyers.

8.2. Can notaries be freely appointed by the parties involved?
The institution of notary does not exist under Cyprus law.

8.3. If a notary is required, what would be the accruing notary fees?
Notary fees issue not applicable in Cyprus.
8.4. Who pays the notary’s fees?
N/A.
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9.

Land Register

9.1. What is contained in the land registry?
The land register contains entries regarding the registered owner, the size and exact
location of the real estate and possible encumbrances on the property as well as other
rights pertaining to the real estate.
9.2. Can purchasers rely on what is contained in the land registry?
Absolutely.



10. C o u r t
10.1. Is the court involved in the acquisition of real estate rights?
No. The courts are not involved in the acquisition of real estates. The Institution involved in the sale and purchase of real estate id the Land Registry of the Republic of Cyprus.
10.2. If yes, what would be the accruing court fees?
N/A.

11. R e a l - E s t a t e A g e n t
11.1. What is the function of a broker in a real estate transaction?
To liaise between the buyer and the seller and promote the conclusion of the deal.
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11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
Usually 3% - although freely negotiable between the parties.
11.3. Who is liable for the commission payment?
The broker’s commission is paid by the contracting parties- more often by the seller.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
There are no legal implications relating to the sale / purchase of the real estate.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are
involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The law applicable is the law of the country where the deceased person was domiciled
immediately prior to his death.

13. L e a s e c o n t r a c t s
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes there are. Long term lease contracts are fairly common in Cyprus.
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13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes they are. Termination of the lease contract can occur by providing notice according
to the terms of the contract.
13.3. Are there any specific requirements for the form of long-term lease contracts that have
or be observed to make them enforceable (e.g. registration)?
They have to be in writing and properly witnessed.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
No they cannot.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No.
13.7. Is it possible to agree on such pre-emption rights by contract?
		
Yes.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Maximum 18 months.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF CZECH REPUBLIC (2008)
By:
Denisa Sudolska
(Konecná & Safár, v.o.s., Siroká 36/5, 110 00 Prague 1 – Josefov)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
The issue of real estate acquisitions in the Czech Republic is currently governed
by two legal regulations.
A) Basic and general regulation is contained in Foreign Currency Act No. 219/1995
Coll., (hereinafter referred to as the “Foreign Currency Act”) which lays down the
foreign currency competence of individual persons in its Section 1.
The fact whether a certain person has a status of a national or a foreigner is essential for the possibility to acquire local real estate.
A national who is not restricted while acquiring real estate in the Czech Republic
in any way, is, pursuant to the Foreign Currency Act, a natural person with permanent residence and a legal person established in the Czech Republic. A foreigner
is therefore any other natural or legal person.
With respect to natural person, it is vital to emphasize that nationality is not relevant when deciding whether a person is a national or foreigner; i.e. a Czech
national for example living permanently abroad is considered as foreigner while
an Italian national with permanent residence in the Czech Republic is regarded
as national.
Conditions for a foreigner to be awarded permanent residence on the territory of
the Czech Republic and thus become a national are regulated by Act No. 326/1999
Coll., on Residence of Foreigners on the Territory of Czech Republic.
Accordingly, the following is the list of persons who can acquire real estate in the
Czech Republic pursuant to Sec. 17 (2) of the Foreign Currency Act:
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a) national,
b) foreigner with Czech nationality; and
c) foreigners with the warrant on the residence permit for nationals of the
Member States of the European Communities1);
d) foreigners – legal persons, placing an enterprise or its organizational unit in
the CR, and are authorized to do business in the CR.
From January 1, 2002, with coming into effect of the amendment to Foreign
Currency Act No. 482/2001 Coll., Sec. 17 of the Foreign Currency Act was amended
by subsection1, based on which the foreign legal persons placing their enterprise
or organizational unit on the territory of the Czech Republic and having authorization to do business in the CR (i.e. pursuant to Sec. 21 of Act No. 513/1991 Coll.,
the Commercial Code, they are registered in the Czech Commercial Register), are
free to purchase real estate on the territory of the CR, excluding agricultural land
and forests.
Letter c) provision of Section 17(2) of the Foreign Exchange Act represents a
modification of the regime of real estate acquisition in the Czech Republic. Letter
c) of the above mentioned Foreign Exchange Act enables the citizens of the EU
Member States to acquire real estate in the Czech Republic, namely under condition that a residence permit identity card for national of a member state of the
European Communities has been issued to them.
Once the Czech Republic joined the European Union, the provision of the Act
on Foreigners Residence on the Territory of the Czech Republic2 came into force,
governing different residential regime for foreigners coming from the EU. The
Foreigners Residence Act lays down the following:
1) Police shall issue to the EU citizen a temporary-residence permit in the form of
an identity card proving residence-permit for nationals from a member state of
the European Communities3.
2) Police shall issue a permanent residence-permit card for nationals from the
member state of the European Communities immediately4.
The above stated thus implies that holders of a residence permit card for EU
citizens may be the citizens of an EU Member State both with temporary and
permanent residence in the Czech Republic.

Chapter IV and Part 1 and 2 of Act No. 326/1999 Coll., on Residence of Foreigners on Territory of the
Czech Republic and on Change of Certain Acts, as amended by Act No. 217/2002 Coll. and Act No.
222/2003 Coll., (hereinafter referred to as the “Foreigners Residence Act”)

1)
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Pursuant to Section 87a of the Foreigners Residence Act an EU citizen is entitled to ask for a temporary-residence permit, if he/she is going to stay temporarily on the territory of the CR for more than 3 months.
The Foreigners Residence Act governs also the possibility of issuance of a
temporary-residence permit for a foreigner, who is a family member of the Czech
citizen or a family member of an EU citizen.
Other Foreigners may acquire real estate in the CR only in cases specified in
Section 17 (2) e) of the Foreign Currency Act and this list may not be extended in
any manner whatsoever.
The following cases are involved:
1. by succession,
2. for diplomatic representation of the state subject to the condition of reci
procity,
3. into marital property of spouses when only one of them is the Czech citizen or
national,
4. from a direct-line relative, brother/sister or spouse,
5. through exchange for another property in the CR, the price of which is established
pursuant to a special legal regulation does not exceed the price of the original real
estate established based on a special legal regulation5,
6. based on pre-emptive right by virtue of co-ownership,
7. through development on own land,
8. if it involves land forming one functional unit with real property in their ownership, or
9. if provided so by a special act (e.g. Act No. 403/1991 Coll. on Mitigation of
Consequences of Some Property Injustice, Act No. 427/1990 Coll., on Transfers of
State Ownership of Some Things to other Legal or Natural Persons).
B) A special regulation of acquisition of real estate in the CR is then included in
Act No. 95/1999 Coll. on Conditions of Transfer of Agricultural and Forest Land
(hereinafter referred to as the ”Act“), which provides in Section (1) that agricultural land may be acquired only by:

Act No. 326/1999 Coll., on Foreigners Residence on the Territory of the Czech Republic, as amended.
Provision of Section 87a (1) of the Foreigners Residence Act.
4)
Provision of Section 87a (1) and Section 87r of the Foreigners Residence Act
5)
Act No. 151/1997 Coll., on Property Valuation and on Change of Certain Acts (Property Valuation Act), as
amended by Act No. 121/2000 Coll.
6)
Section 2f of Act No. 252/1997 Coll., on Agriculture, as amended by Act No. 85/2004 Coll.
2)
3)
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a) a natural person who is a citizen of the Czech Republic, or a citizen of
another EU Member State having a residence-permit card for a citizen
of a member state of the European Communities, if registered in the register
of agricultural entrepreneurs with the competent municipal authority with an
extended compe tence pursuant to a special act6 and their permanent
residence is at least 3 years,
b) municipality,
c) legal person specified in subsection 2 of the Act,
d) beneficiary, whose title expressed in crowns amount to at least 50 % of the price of
the land based on the price provision valid as of the last day of the calendar year
preceding the execution of the purchase agreement, in case of transfers pursuant
to Section 7 of the Act of the minimum price and in case of transfers pursuant to
Section 8 of the Act of the price of the land pursuant to the price provision valid as
of the last day of the calendar year preceding the announcement of the sale,
e) public university providing education in agricultural or forest branches (hereinafter referred to as the “public university”),
f) public research institution performing research in agricultural or forest industries
(hereinafter referred to as the “public research institution”).
Pursuant to Section 4 (2) of the Act a legal person pursuant to subsection 1
letter c) is a legal person who is an owner (co-owner) of structures which are real
estate; such legal person can acquire only agricultural land on which such structure is located, and that in case that such land is functionally connected with such
structure and the owner (co-owner) of the structure is an authorized user of such
land. The Land Fund will sell to the owner (co-owner) of the structure which is real
estate agricultural land adjacent to the land on which such structure is located, if
such land is functionally connected to such structure and the owner (co-owner) of
the structure is an authorized user of this land.
Forest land may be acquired exclusively by a municipality, public university or
public research institution. Special regulation pursuant to Act No.95/1999 Coll.
replaced a problematic provision of Section 3 of Act No. 229/1991 Coll., on Land,
stating that “land may not be transferred into the ownership of foreign currency
foreigners “, when in 1997 the Constitutional Court arrived at a conclusion that
such restriction applied only to transfers of agricultural land pursuant to Act No.
229/1991 Coll. and transfers of agricultural land outside this Act are restricted
only within the meaning of the Foreign Currency Act.
As a result, a foreigner is not allowed to acquire agricultural and forest land
from the state, but subject to certain conditions laid down by Section 17 of the
Foreign Currency Act a foreigner can acquire agricultural and forest land in the
CR if private-law domain (i.e. from a natural or legal person).
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WAYS OF ACQUIRING OWNERSHIP TITLE
Acquisition of the ownership title to real estate is divided into derived and
original acquisition.
1. derived acquisition of ownership title to real estate includes:
a) transfer of the ownership title by an agreement:
– purchase agreement pursuant to Section 588 et seq. of Act No. 40/1964
Sb., the Civil Code (hereinafter referred to as the “Civil Code“)
– In case that the ownership title in real estate is transferred by an agreement, then the legal method of the ownership title acquisition is the
entry of the ownership into the Cadastre of Immovables (hereinafter
referred to as the “Entry”), with the effects retrospectively to the date of
the submission of application for the Entry.
– This applies without any exception to the transfer of the ownership title
to the land plot. What regards the real estate buildings, i.e. constructions attached to the ground by fixed base, the transfer of the ownership
title is executed on the basis of an agreement by the entry into the Cadastre of Immovables only in case that the building is or shall be subject
to the Cadastre of Immovables record. Otherwise, while dealing with
the transfer of ownership title in the building which is not and may not
be subject to this record, the legal facts required for the ownership title
to be transferred towards the acquirer are accomplished by the effect of
the agreement itself.
– The Entry shall be executed only on the ground of the legitimate decision of the Office of the Cadastre of Immovables.
– The participants of the proceedings for the permit of the Entry (hereinafter referred to as the “participants of proceedings”) are parties to this
legal act on the basis of which the entitlement shall be registered in the
Cadastre of Immovables (the agreement).
Proceedings for the permit of the Entry are commenced on the date
of delivery of a written application of both participants of proceedings
or any of them to the Office of Cadastre of Immovables (hereinafter
referred to as the “Application”).
Chapter IV and Part 1 and 2 of Act No. 326/1999 Coll., on Residence of Foreigners on Territory of the
Czech Republic and on Change of Certain Acts, as amended by Act No. 217/2002 Coll. and Act No.
222/2003 Coll., (hereinafter referred to as the “Foreigners Residence Act”)

1)
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The Application shall include:
a)
b)

c)

denomination of the Office of Cadastre of Immovables
to which the Application is addressed,
name and surname, permanent residence and Birth
No. of natural persons or name, registered office and
Identification No. of legal persons who are participants of proceedings,
denomination of rights which are to be registered in
the Cadastre of Immovables.

Annex to the Application shall include:
a) documents forming the basis for the registration of the
right in the Cadastre of Immovables or their certified
transcript (copy), in amount of plus extra two to the
number of participants of proceedings; while dealing
with the exchange of the real estate registered in the
districts of several Offices of Cadastre of Immovables,
in amount of plus extra two for each Office of Cadastre
of Immovables (hereinafter referred to as the “Document”),
b) power of attorney when the participant of proceedings
is represented by a representative,
c) excerpt from the Commercial Register or other register determined by statute, when the participant of
proceedings is a legal person whose establishment is
qualified by the registration in such register, or certified transcript (copy) of such excerpt,
d) document proving the entitlement of the owner or
any person entitled from the legal relation to handle
with the object of the legal act whose legal effects
took place until January 1, 1993, or certified transcript
(copy) of such document,
e) certified translation of the document based on which
the right shall be entered into the Cadastre of Immovables in case that such document is not executed in
the Czech language.
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Terms which have to be included in Documents forming the
basis for the entry into the Cadastre of Immovables:
a) land plots which shall be defined by the Land Plot No. together with the denomination of the name of the Cadastral
Area where such land plots lie,
b) buildings which shall be defined by the denomination of
land plot where built up, by the Descriptive or Evidence
No.; eventually, in case that the Descriptive and Evidence
No. is not assigned, by the method of their usage,
c) residences and non-residential premises which shall be defined by the denomination of building in which they are established, by the Residence No. or Non-Residential Premises No. and by the denomination of the non-residential
premises, eventually by the specification of the location on
the building while residences and non-residential premises
are not numbered.
–
–
–
-

b)

contract of donation pursuant Section 628 et seq. of the Civil
Code
exchange agreement pursuant to Section 611 et seq. of the Civil
Code
agreement on cancellation and settlement of co-ownership
pursuant to §141 of the Civil Code
agreement on sale of a business or a part thereof pursuant to
Section 476 and Section 487 of Act No. 513/1991 Coll., the Civil
Code

by succession pursuant to Section 460 et seq. of the Civil Code succession is passed through legal succession, testamentary succession or
based on both these grounds; if the successor does not acquire real estate based on testamentary succession he/she is replaced by successors
at law. The prerequisites of succession are: death of a natural person,
existence of inheritance (real estate), existence of a successor and his/
her competence to acquire the succession, legal ground of succession,
express demonstration of will or legally relevant behaviour concerning
acceptance or refusal of succession.
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2. Original acquisition of ownership title to real estate is established in the
following cases:
a)
b)
c)

newly developed real estate, i.e. newly built on own land
exceptionally under the law pursuant to Section 872 of the Civil
Code
by an official statement, namely a decision of court or administrative authority, e.g. upon development of unauthorized structure
on the land of another pursuant to Section 135c of the Civil Code,
namely if someone erects a structure on the land of another without being entitled to do so and if the removal of the structure
would not be efficient, the court orders such structure as compensation into the ownership of the owner of the land subject to the
consent of the owner of the land.

Or by the fall of the hammer upon execution of a decision through
the sale of real estate pursuant to Section 328b et seq. of the Civil
Procedure Code

1.2.

d)

acquisition of ownership from a non-owner pursuant to Section
486 of the Civil Code

e)

by prescription pursuant to Section 134 of the Civil Code; ownership title is acquired by prescription by a long-term, continuous
authorized possession of real estate by some person, whether
natural or legal, who is not the owner of the thing. The authorized possessor becomes the owner of real estate if he/she has
possessed(held) such real estate continuously for the period of
ten years.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Please see the answer to question above.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
The answer to both questions is generally no. In applicable law the principle “superficies solo cedit” does not apply, i.e. the land and building built on such land are separate
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things, the building is not a part of the land, and may be thus owned by different entities.
However, houses can be parceled out into condominiums. Commercial property can be
parceled out as well.
1.4. Can various sections of a building have different owners?
N/A
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
N/A

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Please see the answer to question above.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The state can force land owners to sell land to it in case of expropriation. Pursuant
to the Civil Code a thing can be expropriated or ownership title can be limited in public
interest, if the purpose cannot be achieved in any other manner, and that exclusively under
the law, for such purpose only and for compensation. The expropriation is possible only on
the basis of the decision of the Office issued in expropriation proceedings upon the legal
conditions specified in Act No. 184/2006, Expropriation Act.
Expropriation is possible only for compensation and subject to the following conditions:
–
–
–
–

the purpose of expropriation is laid down by a special law
public interest in achieving the purpose of expropriation outweighs the preservation of existing rights of the expropriated person
rights to the land or building required for realization of the purposes of expropriation cannot be acquired by an agreement or in any other manner
expropriation complies with the objectives and tasks of land-use planning
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–

the expropriated person has been aware of the purpose of expropriation for the
period of six months

The compensation is provided in the amount of common price of the land or building,
including all parts and appurtenances thereof. Common price means the price that would
be achieved upon the sale of identical or possibly similar property in usual business practice in the CR as of the date of evaluation.
The amount of compensation shall be determined based on an expert opinion.
Authorities authorized to conduct expropriation proceedings are municipal authorities
with extended competence and the Municipal Authority of the City of Prague.
If the expropriation office ascertains that conditions for expropriation have been met,
it decides on:
–
–
–

cancellation of the right corresponding to easement, if it is sufficient for fulfilment of the purpose of expropriation,
establishment of easement in favour of the expropriator, if it is sufficient for fulfilment of the purpose of expropriation, or
withdrawal of the ownership title to the expropriated land or building and on its
transfer to the expropriator, if required so by the purpose of expropriation.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Property can be subject to encumbrance in favour of the purchaser prior to the transfer
of the title. Usually, the seller in the purchase agreement gives his consent to it and authorizes the purchaser (because the seller is still the owner of the real estate) by the Power of
Attorney to apply for registration of mortgage in favour of his financing bank. The most
used method of financing by the financing bank (lender) is to create a mortgage over the
respective real estate. Besides mortgages, financing bank might require that purchaser to
secure the obligation with the pledge of movables or other assets, a bank guarantee, insurance of ability to pay the respective claim, guarantee of a third party, promissory notes, etc.

c 36

GGI Practice Group Real Estate

C.3.
3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, the same property can be encumbered in favour of more than one financing bank.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?

Bank institutes do finance the purchase of real estates. Usually, the financing is limited
to 70% or 80% of the loan value (if the guarantee for the bank institutes is higher than the
financing in the amount of 100% of the loan value can be provided). It depends on the
project quality and credibility of the applicant for mortgage. Applications are assessed on
a case by case basis.

3.4. Do banks impose special financing conditions for non-resident investors?
The rules for financing (loans and credits) set out by laws (Civil Code and Commercial
Code) are the same for persons regardless their residency.
3.5.

What are the costs of entering into and registering a mortgage loan?
The costs for contracting a mortgage differ in respective bank institutes (establishing
fee is approximately from 0.75 to 2% of the loan value).

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Sale of the real estate property is subject to the real estate transfer tax of 3%.
Further, the sale of the real estate property may be subject to VAT (9% or 19%). The sale
would be generally exempt from VAT if (i) the period between the acquisition and the sale
exceeds 3 years or (ii) the period between the approval for use and the sale exceeds 3 years.
The sale of the real estate property may also be subject to income tax (15% for individuals and 21% for legal entities.
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4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
The sale of the shares in not subject to VAT and real estate transfer tax. Generally, the
capital gain from the sale of shares is subject to income tax in the CR. However, several
exemptions are available to both individuals and legal entities, including:
(i) sale of shares after 5 years from acquisition by an individual;
(ii) sale of shares by a company if its share in the sold company is at least 10%
and the holding period is at least 12 months.
Further, according to the Czech tax law, the sale of shares in a Czech company by a
foreign entity (foreign tax resident) is subject to Czech income tax only if the buyer is Czech
tax resident (which may be further modified by the relevant double taxation convention).
Appropriate structuring of the transaction may therefore substantially reduce the tax
burden in the CR.

14.3. In case of a property sale by foreign investors, is the profit subject to tax?
Capital gain (profit) from the transfer of real estate owned by a company and located in
the CR is always subject to the corporate income tax in the CR (currently 21%).
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes, foreign investors generally have to pay taxes for rental income in the CR when the
rented real estate is located in the CR.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Real estate investment funds are generally subject to 5 % corporate income tax but
their establishment and operation may be subject with additional administration costs.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
As regards taxation of income from rental of immovable property, the Double Taxation Conventions concluded between the Czech Republic and the third countries generally
follow the provision drafted in Art. 6 of the OECD-Model Convention. On the other hand,
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income from rental of movable property is still defined as a royalty in many Double Taxation Conventions concluded by the Czech Republic (this qualification corresponds to the
older OECD-Model Conventions (1963 and 1977).
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, the ownership of a real estate property is subject to regular (local) tax – real estate
tax.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No, there are no special taxes for investing companies based in tax heaven territories.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The property owner as well as encumbrances is registered in the register of immovables of the Czech Republic (hereinafter referred as the “Cadastre”).
Recently, an electronic on-line system of the Cadastre was established. Information is accessible through Internet free of charge. The information provided electronically is fundamental and serves only for informational purposes, as electronically processed extracts are
not legally binding. Please see also the answer below.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
The information registered in the Cadastre is public. Generally, everyone has the right
to access the cadastral documentation (except the collection of deeds (“sbírka listin”) and
GGI Practice Group Real Estate

c 39

C.3.
to make extracts, copies or outlines thereof. The investor can generally obtain all information he might reasonably need on encumbrances and other rights affecting the real estate.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
By accession to the European Union and by signing significant international documents (Aarhus Convention, Protocol on Pollutant Release and Transfer Registers) the
Czech Republic undertook to fulfill environmental obligations arising from such international treaties. This involves particularly collection and distribution of environmental information, opportunity of free access of the public to such information and establishment
of pollutant release and transfer registers.
Compliance with the obligations required to amend the legislation in the Czech Republic by new legal instruments facilitating the afore-stated processes. On February 5, 2002
Act No. 76/2002 Coll., the Act on Integrated Prevention, was adopted.
The Act establishes an integrated register of environmental pollution (hereinafter referred
to as the “IREP”) as a publicly available information system established and managed by the Environmental Ministry. The IREP is a database of data about emissions and transfers of selected
pollutants reported by particular premises based on compliance with the set criteria.
The IREP currently covers information about releases of pollutants (also resulting from
emergencies) into air, water, soil and about transfers of 72 reported pollutants.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
Data on the rights to the immovables as well as data on the rights following from the
administration of the state/municipal/higher territorial units’ property are all recorded in
the Cadastre. The Cadastre serves as a unified state register, which is territorially divided
into local Cadastral Administrations. The Administration of the Cadastre on the territory of
which the real estate is situated is competent for related cadastral procedures.
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
Generally, real estate (such as land or buildings) is sold and purchased on the basis
of a sale/purchase contract on the purchase of real state (hereinafter referred to as the
“Contract”) pursuant to the Civil Code. However, the sale and purchase of residential (e.g.
flats) and non-residential premises that are a part of a residential building is governed by
the Act on Ownership of Apartments and Non-Residential Premises.
The Contract on the purchase of real state, or residential or non-residential premises (hereinafter only the “Contract”) must be concluded in writing and the signature of the transferring party must be verified by a notary public.
The essential elements of the Contract are arrangements of contractual parties on the subject of the purchase and the purchase price. The price should be negotiated in compliance
with generally binding regulations (e.g. Act No. 526/1990 Coll.) In case of sale/purchase of
residential and non-residential premises further particulars than those stated above must
be contained in the Contract.
The Contract becomes valid upon its execution by the parties, unless agreed otherwise,
although such transfer of ownership rights to the immovables becomes effective only at
the moment of registration of the transfer with the Cadastre.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Purchaser and seller can enter into contract on future purchase contract. This might
assure the intention and will of the seller to conclude the purchase contract and afterwards may tend to transfer the ownership of the real estate but can not assure the acquisition of the estate at an early stage. If the seller does not conclude the purchase contract
which is mentioned in future purchase contract (future purchase contract must contain
substantial requirements and formalities of a purchase contract) than the purchaser can
apply to substitute the consent of seller for conclusion of the purchase contract by the
consent of the court. The right to compensation of damage remains unaffected.
Pursuant to the Civil Code, with respect to immovables registered in the Cadastre of Immovables the ownership title is acquired as of the effective date of permission to enter the
record of the ownership title to the Cadastre of Immovables. There is an official fee paid to
the Cadastre Office. Therefore, the registration of sale/purchase of land has a constitutive
effect.
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6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
It is common in the Czech Republic for sellers to provide contractual warranties to
buyers. The scope of warranties fully depends on the volition of the contractual parties.
The warranties usually consist of declarations regarding the factual status of the real estate
(e.g. suitability for specific purpose), legal status of the real estate (e.g. exclusive ownership of the seller, third party rights, easements, potential disputes) and other issues (e.g.
environmental issues).
The main function of warranties is to provide the buyer with a higher degree of legal certainty on the subject of a purchase. Such warranties are required to provide the buyer with
sufficient scope of effective legal instruments, which can be applied in case a particular
warranty proves to be untrue.
Usually, warranties are not recognised as substitutes for a due diligence carried out by the
buyer.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
Applications for registration with the Cadastre are processed in the order in which they
are received. The year, the month, the date of the submission and the ordinal number shall
be marked on the application for registration. The rights recorded in the Cadastre should
not be contradictory. The rights (e.g. lien) recorded at a later date are enforceable only to
the extent that they are not harming any rights recorded at an earlier date, therefore, rights
registered at an earlier date possess the preferred enforceability over enforceability of later
registered rights, and the registered rights prevail over unregistered rights.
6.5. How can the rights to the property be fully protected against third party intervention?
The ownership title is protected by a number of legal instruments. The basis of legal
protection is always a legal regulation having the highest legal force – Charter of Rights
and Freedoms. Furthermore, protection is provided by almost all branches of law (public
law as well as private law). General instruments (e.g. opportunity to claim compensation
of damage to property, opportunity to claim protection with the authorized municipal authority in case of an apparent abuse of peaceful condition) may be also used to protect
the ownership title. Special instruments involve instruments which are intended exclusively to protect the ownership title, involving the so-called “possessive actions” (action
for the recovery of chattels and action to repel a claim/action negatoria), which are regulated by the Civil Code.
c 42

GGI Practice Group Real Estate

C.3.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
If a contract has been concluded and is valid and effective, it is binding on the parties
(pacta sunt servanda). Any unilateral interference with such contract is admissible only
exceptionally. Such unilateral act is represented by withdrawal from the contract, which is
permitted only in cases laid down by the law or as agreed. In case of a defect which makes
the object unusable or in case that the seller makes a wrong statement (either on certain
attributes or the absence of defects), the buyer is entitled to withdraw from the agreement;
otherwise, the buyer is entitled to withdrawal only if so agreed between the buyer and the
seller.
Withdrawal can be also used by contracts which have already given rise to factually
legal effects (e.g. upon the sale of immovables). Withdrawal from such contract, however,
results only in termination of obligatory legal effects and the ownership title is not renewed
to the seller ipso jure.

7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The purchase price should be paid by the purchaser to the notarial custody prior to the
moment of the transfer of ownership according to Act No. 358/1992 Coll. The Notary public will
pay the purchase price to the seller after fulfillment of agreed conditions (e.g. after submission
of the ownership title of the new owner, or after submission of the application to the Cadastre
for the registration of the ownership right). Notarial custody is an institute guaranteeing that
the purchase price will be paid to the seller after fulfillment of the agreed conditions.
Another institute could be the attorney’s custody based on the same principle like the
notarial custody.
The purchase price should be also paid to an escrow bank account or paid to the seller
before the transfer of the ownership upon the agreement.
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7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
The seller shall inform the buyer, while negotiating the purchase agreement, on any
defects he knows in relation to the object. Any additional defect (about which the buyer
has not been informed) shall result in the entitlement of the buyer to an adequate price
reduction. In case of a defect which makes the object unusable or in case that the seller
makes a wrong statement (either on certain attributes or the absence of defects), the buyer
is entitled to withdraw from the agreement; otherwise, the buyer is entitled to withdrawal
only if so agreed between the buyer and the seller. Any other liabilities of the seller which
are not expressly regulated by the statute (in this case Act No. 40/1964 Coll., Civil Code,
as amended) may be agreed by the parties to the agreement differently from the statute if
this is not forbidden by it or if the provisions of the statute do not imply the impossibility
of deviation.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
All agreements on the transfer of immovables, creation of pre-emption right or agreements
on creation of any encumbrances in the Czech Republic shall be executed in writing and the signatures of individuals referred to in the agreements shall be verified pursuant to special statute
(Act No. 21/2006 Coll., on Verification of Copy and Signature, as amended). This verification is
provided usually by a notary and in certain cases notaries may also write notarial deeds containing the respective contracts; the way of notarial deed is, together with contract with verified signatures, the prerequisite for agreements mentioned hereinbefore to be accepted by the Cadastre
of Immovables. The notary’s professional education is based on that of a judge or a lawyer. The
notary has to keep strict neutrality. He is not allowed to privilege one party to another. Therefore,
in case of bigger transactions drafts of purchase contracts (in the form of a notarial deed) are
usually prepared and discussed by the parties or by lawyers of the parties.

8.2. Can notaries be freely appointed by the parties involved?
Yes, the notary public may be freely chosen by the parties; the list of notaries is available at the website of the Czech Notary Bar Association, www.nkcr.cz.
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8.3. If a notary is required, what would be the accruing notary fees?
Notaries are paid for each verification of signature on a flat rate basis according to
the respective legal regulation (Order of Ministry of Justice No. 196/2001 Coll). In case of
notarial deeds containing sale/purchase contracts the remuneration is calculated on the
basis of a percentage of the value of the property.

8.4. Who pays the notary’s fees?
In case of verification of signatures, the fee is paid by the person whose signature is
being verified. Fees (either for verification of signature or execution of a notarial deed) may
also be paid upon the agreement of the parties to the contract.

9.

Land Register

9.1. What is contained in the land registry?
The data on the rights to the immovables as well as the data on the rights following from the administration of the state/municipal/higher territorial units’ property are
recorded in the Cadastre (Land Register). The Cadastre contains entries regarding the size
and the exact location of the premises, the owner and the encumbrances. The Cadastre
also contains the collection of deeds (“sbírka listin”).
9.2. Can purchasers rely on what is contained in the land registry?
Cadastral data are considered as trustworthy and of obligatory character if not proven
otherwise.
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10. C o u r t
10.1. Is the court involved in the acquisition of real estate rights?
No, the court is not involved in acquisition of real estate rights.
10.2. If yes, what would be the accruing court fees?
N/A

11. R e a l - E s t a t e A g e n t
11.1. What is the function of a broker in a real estate transaction?
Involvement of agents (brokers) in real estate transactions is not mandatory in the
Czech Republic.
However, the third party in real estate transactions is often represented by brokers,
which offer intermediation services to the parties. A broker might be appointed either by
the seller, for purposes of identification of and addressing prospective buyers, or by the
buyer, usually, in order to locate a suitable immovable property.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
A success commission or a fee based either on a percentage of the purchase price, or
represented by a fixed lump sum is commonly charged by brokers in the event of a successful transaction. The amount depends on an agreement and on the type of real estate.
The broker’s commission in the CR usually amounts to approx. 4 % of the real estate price
upon the sale thereof and the amount of one rent upon negotiation of a lease agreement.
11.3. Who is liable for the commission payment?
The broker’s commission is paid by the contracting entity. This may be the seller, the
purchaser or very often both. Generally, in the CR the commission is paid by the interested
party, i.e. either the purchaser or the lessee.
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12. I n h e r i t a n c e
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
The real estate will be inherited by the heritor (if any) and if he/she will not refuse to
accept inheritance.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
Under Act No. 97/1963 Coll. on International Private Law, the inheritance legal relationships are administered by the law of the state, of which the decedent was a citizen.
If a member of the inheritance proceeding is a non-resident than the Notary Public shall
provide a certified interpreter according to Act No. 358/1992 Coll. Code of notarial practice.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
Applicable law to an inheritance process where non-resident owners are involved is the
law of the state, of which the decedent was a citizen (Act No. 97/1963 Coll.)

13. L e a s e c o n t r a c t s
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes, there are legal possibilities for conclusion of long-term lease contracts.
Under the Czech legislation the lease contract on business premises may be concluded
either for an indefinite or definite period of time (the term of a lease contract is subject to
agreement of contractual parties).
The length of the term is one of the essential elements of a lease contract on business
premises. The absence of a provision on the term of the lease in a lease contract shall
be the reason to consider the contract invalid. It means that it must be explicitly stated
in the contract that the lease is concluded either for an indefinite period of time or for a
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definite period of time with the exact duration of the term. In case of lease negotiated for
the purposes of doing business, the lease agreement must include also information about
the scope of business. Maximum term of real estate leases in the CR is 99 years based on
jurisdiction of the court.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
If a lease of business premises is agreed for an indefinite period of time, each party
(landlord or lessee) may terminate the lease contract by notice in writing without stating
any reason, unless agreed otherwise. The notice period is three months, unless agreed
otherwise. If a lease of business premises is agreed for a definite period of time the lease
contract may be terminated by the notice in writing for reasons explicitly stated in the
Act on Lease and Sublease of Non-Residential Premises (hereinafter referred to as the
“Act”). The regulation of the grounds for termination defined in the Act may not be subject to any alteration or omission, however, the prevailing opinion is that the parties may
agree at their discretion on further grounds of termination of the lease. Furthermore, the
lease shall be automatically terminated provided that the subject of the lease ceases to
exist. If not agreed otherwise, the lease terminates also: a) upon the death of the lessee
unless the heirs of a deceased person, who was a lessee, notified the landlord within 30
days after his death of their intention to carry on with the lease; or b) the legal entity
shall cease to exist without a legal successor (only in case of lessee). In some cases the
parties are allowed to withdraw from the lease contract. Particularly with respect to lease
contracts concluded for a definite period the lessee may terminate the lease when he/
she loses capacity to pursue activities for which he/she has taken the non-residential
premises or the lessee fails to comply with his/her obligations from the contract and law,
particularly as regards ensuring full and undisturbed exercise of rights and maintenance
of the non-residential premises in the condition fit for the agreed use. This regulation,
however, is not mandatory and the parties can agree otherwise in the contract.
Under the Civil Code the lease contract shall be renewed under the same terms and conditions as it was originally agreed if the lessee uses the business premises after the expiration of the lease and the landlord files no petition for surrender of the things or for eviction
of the real estate against the lessee with the court within 30 days. The lease negotiated for
a period exceeding one year is always renewed for a year, the lease negotiated for a shorter
period is renewed for such period.
It is at the discretion of the parties to agree on some reasons of compensation on
termination of the lease contract.
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13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
There is no formal requirement in that sense (long-term lease contract) that without
fulfilling a formal requirement the contract is null and void.
Any lease contract on residential or non-residential premises must be in writing, must
contain subject and purpose of the lease, the amount of rent and payment for fulfilments
provided in connection with the use of non-residential premises or the method of determination thereof. If the lease is not agreed for an indefinite period of time than the lease
agreement must contain expressly stated definite period of time. If the contract does not
contain the above mentioned terms than it is considered void.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Upon a sale of property being the subject of lease, the rights and obligations of the former owner as the landlord set out in the lease contract are transferred to a new owner. The
lessee and the former owner shall be responsible for settlement of their mutual liabilities
arising prior to the sale of property.
The lessee and the landlord can be responsible in respect of pre-sale non-compliance.
Under the laws of the Czech Republic it applies that unless agreed otherwise; neither the
lessee nor the landlord may terminate the agreement by virtue of change of ownership of
the non-residential premises.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Under the laws of the Czech Republic lease agreements are not recorded in the Cadastre of Immovables (Land Register).
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No, the lessee has not any pre-emption right over the property in a sale scenario. Preemption right can be contractually agreed only in case of purchase agreement or in case of
others kinds of transfers of ownership to the real estate as a donation, exchange of the real
estate etc. (lease does not represent the transfer of ownership).
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13.7. Is it possible to agree on such pre-emption rights by contract?
No, the lessee has not any pre-emption right over the property in a sale scenario. Preemption right can be contractually agreed only in case of purchase agreement or in case of
others kinds of transfers of ownership to the real estate as a donation, exchange of the real
estate etc. (lease does not represent the transfer of ownership).

13.8. How long does it take to evict a lessee in a case on non-payment of rent?
If a lessee is in default with payment of the rent or payment for the services, provision
of which is associated with the lease, for more than a month, the landlord is entitled to
terminate the lease. If, after expiration of the notice period, the lessee is not willing to
vacate and handover the real property, the landlord has the right to claim vacation of the
real property before court. With respect to apartment units, such default must be more
than 3 months.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF DENMARK (2008)
By:
Per Hansen
(Hansen | Sønderby & Co., Middelgade 1, 8900 Randers /
Vester Farimagsgade 6, IV, 1606 Copenhagen V)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
The regulation of acquisition of real estate by foreigners in Denmark is defined in act
no. 566, amended by act no. 1102 and the Danish Department of Justice’s regulation concerning acquisition by EU citizens. Some restrictions exist, as foreigners are not allowed
to acquire real estate in Denmark without the consent of the Danish Justice Department,
unless the citizen is also domiciled in Denmark or has previously been domiciled in Denmark for 5 years or more. This regulation applies whether the real estate is for permanent
housing or holiday property. It very difficult for foreigners to acquire the latter, as there is
a firm policy of not allowing foreigners to purchase this type of real estate.
The purchaser must have a very special reason for obtaining permission from the
Danish Department of Justice to acquire holiday property. These regulations have been
in force in one form or another since 1973, when Denmark joined the EEC. Furthermore,
a condition of Denmark signing the Maastricht Treaty was an amendment to retain these
regulations to prevent perceived massive foreign investment in holiday property, and to
ensure that Denmark can maintain the regulations. Pensioners and students from the EU
can legally acquire real estate for the purpose of permanent housing.
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1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Buildings can be erected on land by a person other than the owner when the land is
leased. Mutual recognition of ownership is required. The two elements of real estate are
then registered as separate entities.

1.4. Can various sections of a building have different owners?
Parts of a building can be owned by different persons under the laws of building complex.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Aside from outside ownership of real estate, there are other forms of ownership, such
as indirect through companies, either as real estate companies in the form of capital (corporate) companies (A/S or ApS), partnerships or co-ownership, and as cooperative companies or cooperative corporations/entities (Andelsselskaber or Andelsforeninger). These
are also characterized by indirect ownership, for example: the right to a certain apartment
is acknowledged by acquiring a non-specified interest (ideal ownership) in the building as
a fraction equivalent to a percentage of the building. The apartment occupied is therefore
not directly owned.
The essential characteristics of the above usage rights are that a company cannot usually occupy housing facilities itself, which therefore requires a declaration in the deeds to
the effect that the real estate is not interfering with regulation of rural zones (including
areas of holiday property). When a company acquires real estate for housing, e.g. for employees, a lease contract must be signed for a variety of reasons, including taxation.
Partnerships often acquire real estate and there is no material regulation regarding this
form of company, which means the articles governing the partnership are important when
purchasing real estate. These will be – or at least should be - instrumental in dissolving the
partnership. When there is disagreement between the partners, such matters can otherwise be a difficult matter to resolve. Cooperative companies/entities are quite common.
Real estate compounds are very common. Aside from the differences regarding the
rights and what ownership actually consists of (which can be of a rather complex nature)
there are laws governing ownership and rights for corporate entities and an owner-occupied apartment. The differences between the two types are generally connected to what
the rights consist of – either as an unappointed part of a building, even though the rights
concern the use of a certain apartment - or as outright ownership of an owner-occupied
apartment.
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1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
N/A

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
In the city of Copenhagen (Central Area), there is a regulation which implies that real
estate (land) is actually owned, but reverts to ownership by the city authorities upon expiry
of the lease. In other urban areas, such a regulation can also be applied, although this is
not very common.
The state can expropriate real estate for a common purpose by application of the Expropriation Act. What ‘common purposes’ are is not defined by law, but will be subject to
a ruling by the courts in Denmark, usually the District Court with appeal to the Regional
Courts. In rare cases, the first ruling can be brought before the Regional Courts with appeal
to the High Court of Justice (Højesteret).
The local authorities are widely acknowledged to have a range of means of passing
plans on development of certain districts in the community and this may – under some
circumstances - also be considered as a restriction on the right to exercise rights over the
property. But when direct acts of expropriation are employed, such as land development
for new housing or industrial areas, it is usually considered as expropriation by the law. To
obtain a practical solution that implies a “fast-track” model of expropriation, the authority
can – and often will – buy the property, under the “same conditions that would apply when
the land would have been expropriated”. That is to say, that instead of a government act or
district ruling, agreement is often reached between purchaser and seller.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
The purchaser can encumber the rights for financial purposes. The Danish mortgage
system has persisted for almost 200 years and was among the first. It is considered as
quite unique with regards to financial safeguards for the system. Mortgages are registered
at the Land Registration Office. Until recently, this was transcribed in a system by government employees. More recently, this has been reformed – instituting the first system of
on-line registration in real-time to land rights. Furthermore, the system has been revised
to entitle credit institutes to register mortgages as from September 2009, and law firms
are entitled to carry out the registration formerly performed by public employees (who still
retain a supervisory role).

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
The same property can be encumbered to more than one bank, financing bank or
lender. Under the registration system, they are prioritised according to the date on which
their rights were registered, or those lenders with higher priority must accept alterations in
the order of rights prioritisation. This is usually done to prevent priorities approved earlier
conflicting with registered rights at a later date. This will be relevant in the event of a public
auction when the rights to a property are converted to economic rights by the highest bid
at the auction.
3.3.
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Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Other lenders are not usually prepared to finance other types of acquired rights, such
as leaseholds. In some ways, leaseholds can be taken into consideration (as there are also
mortgage rights to machinery and inventory) as they can be mortgaged under the laws of
corporate mortgage, under which industrial rights and leaseholds can also be financed.
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3.4. Do banks impose special financing conditions for non-resident investors?
To my knowledge, Danish financial institutions do not offer special conditions for nonresidents. Although in some respects, Denmark is considered a “tax haven” for companies,
but this would be under another subject.
3.5.

What are the costs of entering into and registering a mortgage loan?
Registration of a mortgage loan costs 1.5 % of the loan in tax + a documentation fee of
1,400 DKK (at this time).

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
The purchase as such is not taxed.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
N/A
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
If there is a profit when a property is sold by foreign investors, tax will be payable.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Foreign investors are taxable on rental income earned in Denmark.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No.
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4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
The OECD Tax Convention model will usually apply.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, ownership will be subject to local taxes.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If, what
advice is generally given?
Corporation tax on profit is 34% (private individuals pay an average of 55% of their income in tax). As mentioned above, Denmark is considered a tax haven for companies and
the general advice given is that company ownership for industrial or financial investment,
or for investment in real estate, is beneficial.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Yes, this is accessible to the public at the Land Registration Office.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Local plans are public and can be accessed at local authorities (and usually on their
internet websites). Under the Public Administration Act, a prospective owner can apply
also for copies of the correspondence between the owner and the authorities.
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5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
Local or regional authorities maintain thorough registration of polluted real estate
and other environmental hazards. This register is also available for inspection by the purchaser. It is common practice to ask the local/regional authorities for any records held.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
Usually an inspection of the building itself. There is a web-based registry of all building
inspections for housing. For individual housing transactions, inspection has been practiced for almost 15 years. The Act of Acquisition of Real Estate by Consumers indemnifies
the seller from any claims regarding the property providing he has taken out insurance and
can provide an approved inspection report. Building complexes have been subject to the
same mandatory procedure since January 1, 2008. Earlier building reports are also available to potential purchasers.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The transfer of the property must be registered with the Land Registration Office.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Land registration is accessible to the public and should be checked before entering a
registration form.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
A potential purchaser can be granted first right to purchase a property, usually at either
a fixed price or at the price an arms-length purchaser would pay or based on an estimate
from one or more estate agents.
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6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party in the meantime?
With the new registration process, the time from document signing to registration will
be very short. It will be nearly impossible for another purchaser to complete registration
once the first purchaser has entered his registration.
6.5. How can the rights to the property be fully protected against third party intervention?
If registration is completed within the appropriate time, it will practically impossible
for a third party to intervene.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, in general, the purchaser will be able to rescind the purchase regardless of the
contract, unless it is specifically stated as not being available as an option.

7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The seller can protect his rights to the property, by stating in the contract that the
purchase price must be deposited in a bank in the name of the seller, to be released to the
seller when the attorney responsible for enactment and registration finds that all obligations and requirements have been met, leaving nothing in the way for registration of the
purchaser’s rights. Ideally, this should be administered simultaneously. When all obligations on behalf of the purchaser are met, the deposit should be released.
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7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Using a building inspection report as stated above. Under the Consumer Protection
Act and an insurance policy against defects, the seller will be free from being held liable for
defects which he was not - or could not have been - aware of, when selling the real estate.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
In Danish Law there is no Notary Institute. This is usually handled by the purchaser’s
attorney.

8.2. Can notaries be freely appointed by the parties involved?
N/A
8.3. If a notary is required, what would be the accruing notary fees?
N/A
8.4. Who pays the notary’s fees?
Each party pays their own legal fees.

9.

Land Register

9.1. What is contained in the land registry?
Ownership, mortgages and liabilities, (leases, usage rights and so forth.)
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9.2. Can purchasers rely on what is contained in the land registry?
Yes, it can be trusted absolutely.

10. C o u r t
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
N/A

11. R e a l - E s t a t e A g e n t
11.1. What is the function of a broker in a real estate transaction?
The function of an estate agent is to provide the link between purchaser and seller. An
estate agent represents the seller and although he is also meant to safeguard the rights
of the purchaser, it is common for the purchaser to have a legal representative/attorney
acting on his behalf to ensure that all relevant material is obtained on his behalf. An estate agent drafts a contract between the two parties and the purchaser’s attorney will go
through it and propose any amendments he deems necessary.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The broker’s commission is 3% of the total sale, but this is subject to negotiation. A
contract must be signed before the commission is due.
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11.3. Who is liable for the commission payment?
The seller pays the broker’s commission.

12. I n h e r i t a n c e
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
When an owner dies, his estate is managed by the heirs to the estate, or by other
beneficiaries of the deceased. This is usually administered by an attorney. If the deceased
leaves insufficient assets to pay his debts (i.e. is legally insolvent), the estate is managed
by his creditors. If the estate is co-owned, that part belonging to the deceased is still managed by the heirs, but they must respect any agreement between the parties, unless the
deceased is actually bankrupt. In the latter case, agreements made by the deceased can
become invalid.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
There is no special treatment of non-residents in an inheritance process.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The estate is administered/governed by the law of the country in which the deceased
was domiciled at the time of his death. If a foreign law applies under the lox loci rules, this
can result in a dispute over where the assets abroad should be passed on to the heirs/
beneficiaries. If it involves foreign-owned property in Denmark, it is generally accepted
that the estate is administered under the laws of the foreign country, but Danish tax laws
concerning handing over of the estate must be regarded.
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13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
It is possible to conclude a long-term lease contract of maximum 30 years.

13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
A long-term lease is generally considered safe. The lessee must make sure his long
lease terms are registered with the Land Registration Office.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
Lease contracts generally have to be observed by third parties, but when the lessor is
bankrupt, any contract can be deregulated to revert to the rules regarding landlords and
tenants. This legislation is very strict and states outright which regulation in the contract
can be applied at lesser terms than those regulated in law. Regulations in the contract of
this kind must be registered with the Land Registry. When the lessor is bankrupt, they can
be deregulated even if registered to the normal regulation according to law. When this occurs, a reasonable indemnity for the lessee whose rights are now being deregulated should
be assessed.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
A purchaser enters into an existing lease contract.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
A lease agreement can be registered with the Land Registry and be protected from third
parties.
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13.6. Have lessees any pre-emption rights over a property in a sale scenario?
Unless specifically concluded, the lessee has no pre-emption rights over the property
in a sale scenario.
13.7. Is it possible to agree on such pre-emption rights by contract?
It can be concluded that there are such rights to buy a property at the same price as a
third party and on the same terms as a third party offers, or at a price set by a real estate
agent or a fixed price agreed to beforehand.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Usually it takes 1-1½ months on average to evict a lessee who fails to pay rent.		

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF GERMANY (2010)
By:
Dr. Reinhard Nacke (law)
(FPS Fritze Wicke Seelig, Königsallee 62, 40212 Dusseldorf)
Klaus Küspert (taxes)
(Munkert · Kugler & Partner, Äussere Sulzbacher Strasse 29, 90491 Nuremberg)
Eugen Jakoby (taxes)
(Jakoby Dr. Baumhof, Bahnhofstrasse 15, 91541 Rothenburg o.d. Tauber)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes. However, for agricultural reasons there are restrictions as to farmland.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
There are no special restrictions for foreign investors.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
See answer to 1.4.

1.4. Can various sections of a building have different owners?
The answer to both questions (1.4. and 1.5.) generally is no. However, houses can be
parcelled out into condominiums. Commercial property can be parcelled out as well.
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1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Besides ownership in land and in building and besides tenancy agreements heritable
building rights play an important role.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Heritable building rights are granted by the owner for a longer (mostly 99 years) period. For coming into being the right must be registered in the land register. The status of
the lease holder for the time of the existence of the right is similar to that of the landowner.
The right is assignable (notarial deed required) and hereditable. The right is subject to encumbrance with mortgages. The lease holder regularly pays to the owner of the real estate
a rent of 4 – 5 % of the land value. When the right ends the landowner gets the building and
has to compensate the leaseholder.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Expropriation is solely possible based on a law regulating also the compensation. Expropriation usually is only effected for construction of roads, railways or similar. Prior to
expropriation the authorities offer conclusion of a purchase contract.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Property as well as hereditary building rights are subject to encumbrance in favour
of the purchaser prior to the transfer of title already. Usually, the seller in the purchase
contract gives his consent for this. This enables the purchaser with the assistance of the
notary to apply for registration of a mortgage in favour of his financing bank.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Bank institutes do finance the purchase of real estate or hereditary building rights.
Usually, the financing is limited to 60 or 70 % of the loan value. The loan value of a hereditary building right is considerably lower than that of the real estate itself.

3.4. Do banks impose special financing conditions for non-resident investors?
No.
3.5.

What are the costs of entering into and registering a mortgage loan?
− Costs of an expert evaluating the real property of 0,2 – 0,5% of the amount on loan.
− Sometimes bank fee of 0,5 – 1 % of the amount of loan
− Notary and court fee for registration of the mortgage of roughly 0,2% of the amount of
the mortgage
− Sometimes supply rates of about 3% p.a. until payment of the amount of loan
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
The real estate transfer tax is 3,5 % of the sales price. Sale is not subject to VAT (unless
seller legally opts in favour of VAT and sale which might be advantageous due to given facts).
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
If property is bought by a share deal, it depends on the majority held by the buyer
whether transfer tax occurs or not. To avoid transfer taxes, different independent buyers
have to buy the shares or the seller has to remain with a qualifying interest of at least 6 %.
If the seller is a partnership and a period of 5 years have lapsed after the first transaction,
the remaining shares under certain circumstances can be bought without any real estate
transfer tax coming into being.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
In the case of property sales one has to differentiate between cases where the real
estate is sold and cases where the shares of a real estate company are sold.
In cases where the owner is a foreign natural person, a partnership or a company the
taxation rules of the double taxation treaties between the countries involved decide upon
the taxation of the property sale. Generally speaking, in the international tax law normally
the country of the location of the property has the competence of taxation. The taxation
depends on the national tax rules of the state of the location of the property (tax rate, taxation of the profit). In Germany tax on the profit is also due, if a double taxation treaty does
not exist. In consequence, this could lead to a double taxation.
In the case that a company is the owner of a property and the shares of this company
are sold, the taxation is ruled by the taxation law of the companies´ resident state. The
OECD-MA until the revision in 2002 gave the competence of taxation to the resident state
of the shareholder. Now, the revised OECD-MA 2002 has a more complex regulation for
REIT. So for each case the applicable double tax treaty has to be found out accordingly.
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4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Any foreign investor must pay taxes for rental income on a net basis, i.e. rentals minus
expenses including depreciation and interest. Taxes are not collected from the lessee or
deducted in advance. Instead the foreign investor has to file a tax form on a yearly basis.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Since 2007 the German REIT law exists (REIT: Real Estate Investment Trust). The REIT
is free of corporation tax and trade tax. One precondition for these tax privileges is that
a minimum of 75 % of the assets of the REIT consist of real estate. But there are further
preconditions, some of them are for example:
- each shareholder may only have a maximum of 10 % of the shares.
- 90 % of the minimal profit has to be paid as dividend to the shareholders.
- The shareholders have to pay the tax for the dividend. If the shareholder is a foreign
investor, the withholding tax for the dividend is 15 %. The final taxation depends from
the double taxation agreement between the countries.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Germany uses the Model Treaty with most countries. Under these rules Germany has
the right of taxation for real estate located within its boards. However, this does not apply
to the sale of shares and similar instruments with underlying real estate if foreign owner
has no residence or permanent establishment in Germany.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
The property owner has to pay local property tax which differs from town to town but
generally is relatively low. Further, businesses in addition to income or corporation tax
are generally subject to trade income tax levied by the municipalities. Rental income is
excluded from this tax. This does not apply if the buying and selling of real estate on a short
term basis is the main core of the business.
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4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
There are no special rules for foreign controlled companies provided that the majority
is held by foreigners.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The property owner as well as encumbrances are registered in the land register. The
investor can rely on what is outlined in the register because for the bona fide purchaser
the contents of the register is deemed to be correct. The register is basis for acquisition in
good faith.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes. The authorities further will be prepared to make copies from all important documents. However, the investor must submit to the authorities a written authorization
signed by the owner of the property or hereditary building right.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
Such register exist and is available for inspection by the buyer. However, the investor
must submit to the authorities a written authorization signed by the owner of the property
or hereditary building right.
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5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The Baulastenverzeichnis (register of public burdens) has to be checked for any obligations of the current and future owner of the real property vis à vis the authorities (e.g.
obligation to prove a certain number of parking places or to allow certain pipelines on the
property). It is handled by the respective municipality.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The parties must have agreed in a notarised deed about purchase and sale and about
transfer of title. Further, the purchaser must have been registered in the land register.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, but all these possibilities require a notarial deed with the respective cost consequences.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
The seller can undertake a respective obligation. This undertaking does not require a
notarial deed.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
Usually a priority notice of conveyance immediately after conclusion of the purchase
contract shall be registered in the land register. As a consequence acts of the seller impairing the acquisition by the buyer are invalid.

Supplement: April 2010

GGI Practice Group Real Estate

c 71

C.5.
6.5. How can the rights to the property be fully protected against third party intervention?
If the entries in the land register are correct, the owner is protected against illegally
loosing his title.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
In case of faultiness of the property which notwithstanding a respective request of the
buyer is not cured by the seller and in case of fraud on the seller’s side the purchase can
rescind the purchase. The second possibility is compulsory. The first can be excluded in the
purchase contract.

7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The notary will apply for registration of the buyer in the land register only after being
sure that the purchase price has been paid. Further, the notarial deed itself normally is an
execution warrant, i.e. no judgement and no long lasting trial are needed for execution into
the property of the buyer.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Liability for intentionally wrong statements cannot be excluded by the seller. Any other
liability can be excluded. However, mostly the seller at least must warrant in the purchase
contract that no undisclosed defects are known to him. This means that he is liable to
the extent that such statement is wrong. Many other warranties are possible and often
achieved by investors.
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8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Real estate transactions must be handled by a notary, because the purchase contract
needs notarization and the notary is corresponding with the land register. The notary’s
professional education is based on that of a judge or a lawyer. The notary has so keep strict
neutrality. He is not allowed to privilege one party to the other. Therefore, in case of bigger
transactions drafts of the purchase contracts usually are prepared and discussed by the
lawyers of the parties.

8.2. Can notaries be freely appointed by the parties involved?
Yes.
8.3. If a notary is required, what would be the accruing notary fees?
Notary fees for a purchase contract for a piece of real estate with a value of 10 million
Euro and for a mortgage of 5 million EUR will be round about 35.000,00 EUR (including 19
% VAT). With a transaction value of 50 million EUR the fee will be 120.000,00 EUR, which
shows that the notary fee scale is degressive. If the notary is in charge with procuring the
purchase price, for this he gets a further fee of 12.500,00 EUR or 125.000,00 EUR respectively. The notary fees are prescribed by statute and cannot be subjected to agreement. VAT
accrues notwithstanding whether the buyer (the buyer usually pays all costs) is a German
or foreign investor.
8.4. Who pays the notary’s fees?
The buyer.

9.

Land Register

9.1. What is contained in the land registry?
The land register contain entries regarding the size and the exact location of the premises, the owner and encumbrances. Furthermore a priority notice protecting a claim for
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transferring the ownership of land property as well as objections to incorrect entry in the
land register.
9.2. Can purchasers rely on what is contained in the land registry?
Yes, the content of the land register is in favour of a bona fide purchase considered as
correct . A bona fide purchase of an unauthorized person is possible.

10. C o u r t
10.1. Is the court involved in the acquisition of real estate rights?
Yes, the land register is handled by the local court.
10.2. If yes, what would be the accruing court fees?
The court fee for the two cases referred to above will be 22.000,00 EUR resp. 77.000,00
EUR (no VAT accrues).

11. R e a l - E s t a t e A g e n t
11.1. What is the function of a broker in a real estate transaction?
The broker’s function in an estate deal is to identify an object for the purchaser or vice
versa to identify a purchaser for the respective object. For that purpose the broker gathers
relevant material and information which are of importance to the purchaser and which
would make the object attractive for the purchaser. In case the purchaser is his client, the
broker would inform him of pros and cons of the object. Often the broker also advises the
parties in determination of the purchase price. The broker anyhow is not entitled to give
legal advice. Therefore, in particular he is not allowed to give advice as to the content of
the purchase contract.
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11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The brokerage will be agreed independently between the broker and his client. The customary fee will be between 1,5 and 3 % of the purchase price plus V.A.T. Usually the broker
will suggest a brokerage of 3% and than it is a matter of negotiation how much finally will
have to be paid. The larger the object the more flexible is the broker in most cases. The
brokers fee becomes due by the time a written or oral contract of brokerage was concluded
between the parties and if the work of the broker was causal for the conclusion of the real
estate purchase contract. This is the case if the purchase contract would not have been
concluded without the brokers’ participation. It is also possible to agree on a remuneration
irrespective of success. Anyhow, such an agreement is often not accepted by the courts if
only stipulated in the brokers’ General Terms and Conditions and regarded as unreasonable
and if the written form which could be required in such cases was not observed.
11.3. Who is liable for the commission payment?
The brokers commission is paid by the contracting entity. This maybe the seller, the buyer
or – very often – both.

12. I n h e r i t a n c e
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
The heir(s) become owner and must apply for registration in the land register.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
For German real estate the non resident testator can chose German law.
Supplement: April 2010
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13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Long-term lease contracts are common practice in Germany. A lease period of 15 years
plus two options of further 5 years each for the tenant is quite common.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Normally the tenant is only able to terminate a long-term lease contract under the conditions stipulated in the lease contract and under the adherence of the contractually agreed
time limits. However, relatively complicated requirements apply to with regard to the form.
The lease contract including all attachments and later agreed supplements has to be in a
written form. Furthermore it is required the different items of the lease contract are firmly
combined, physically or by clear reference. Further more, all essentials of the rental contract (parties, object, rental fee, duration) are to be clearly identified in the lease contract.
If any of these prerequisites are not met, each party has the possibility of a premature
termination of the lease contract (see below).
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
There is no form requirement in that sense that without fulfilling a form requirement
the contract is null and void. However, as outlined above, a lease contract not complying
with the form requirement can be terminated at any time with the legal period of notice
which is between 3 and 9 months, dependent from the duration of the lease contract.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
No, not necessary (see last answer).
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13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No.
13.7. Is it possible to agree on such pre-emption rights by contract?
N/A
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Depends from the respective court. Generally, in clear cases the duration will be round
about four months and in difficult cases nearly a year may pass by.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.

Supplement: April 2010
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF JAPAN (2009)
By:
Haruki Yoshida - IDEA International Accounting Office
(4F Shirasagi Bldg, 3-12-4 Nihonbashi Kayabacho Chuo-ku, 103-0025 Tokyo, Japan)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
No. There used to be restrictions for foreigners with regard to the acquisition of property. However, after the revision of the regulations on April, 1998, no restrictions exist.
There is a reporting requirement to the Bank of Japan for certain cases after the acquisition.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
No. It is possible for one person to be the owner of a real estate and another to be the
holder of the right of a building that has been built on the said property.

1.4. Can various sections of a building have different owners?
Yes.
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1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Usage rights (for limited term), inhabit right, pledge and mortgage and security equity
on the property.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
You can set up the aforementioned rights by registration in the land register? You can
buy each right which had been granted by the owner of the property.

2. Protection of the investment
2.1.

Under what circumstances can the state exercise compulsory purchase rights to
acquire any real estate, or otherwise expropriate real estate?
The State may expropriate property owned by third parties in case it serves the social
interest, in case of public interest or public convenience. However, it is a rare case.
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3. Financing
3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
Yes. Normally, the security to be provided to the financial institutions is based on the
right in real estate that will be acquired by purchaser (mortgagor).

If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
It is necessary to register the mortgage in the records of the real estate that will be
subject to the right in property that is being granted. If the guarantee provided by the
mortgagor is not registered in the records of the real property it will not be effective against
third parties. ill not be effective against third parties.
3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes. There is an order of priority for the encumbrances.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes. Nearly the entirety of the loans is intended for the acquisition of properties. The
loan amount is related to several factors, particularly the income of the mortgagor.

3.4. Do banks impose special financing conditions for non-resident investors?
No.
3.5.

What are the costs of entering into and registering a mortgage loan?
The cost of the Real Estate Registry Offices is based on the value of the mortgage.
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Yes. Besides paying the registration fees, the purchaser will be required to pay the Real
Estate Acquisition Tax to the municipality.
VAT is not applied. As a general rule, the Real Estate Acquisition Tax rate is 4% on the assessed value of the property. (Currently, the tax rate is reduced to 3%)
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
The Real Estate Acquisition Tax is applicable for real estate company, too. If Company
obtained the real estate with meager & acquisition of the company is the exception.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Yes, Income Tax (Sales income) is applicable. The purchaser needs to withhold 10% of
sales amount and to pay it to the tax office. Therefore 90% of sales amount is received and
the withholding tax is settled when seller submits his income tax return for the respective
year.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes. Since this is the income arisen in Japan, it is subject to Japanese tax. The rental
income to foreign investors is subject to 20% withholding tax.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
No.
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4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
The ownership of real estate is subject to usual property taxes. The usage is not subject
to property taxes.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
There aren’t special taxes imposed upon companies based in tax haven territories that own
real estate in the country or state. Although, the remittances considered as rents or other
kind of revenue to a tax heaven territory are taxable. From the tax point of view, there aren’t
benefits to be gained from having real estate owned by a company in a tax haven territory.
4.9. What other taxes are to be paid by the owner of the real estate?
N/A

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property
registry or other competent authorities to obtain evidence of title of the vendor of the property and to establish whether there are any encumbrances registered against the property?
Yes, all documents registered in the Real Estate Registry Office are public, that is, anyone may have access to them.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
The construction permission information is public. The owner’s correspondence with
the authorities is not public.
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5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
There is certain environmental hazards information in public.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The updated real estate registration.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
In order for each and every right concerning a real property to be effective against third
parties, it has to be registered in the real estate register.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
In this case, the purchaser may enter into a provisional contract and pay a certain
deposit in advance.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes, by paying certain deposit in advance.
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6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
It will depend upon the commercial agreement entered into between the Seller of the
real estate and the Purchaser. In order for the Purchaser to be protected during the time
agreed, the Purchaser may only enter into a provisional agreement and pay a certain deposit in advance.
6.5. How can the rights to the property be fully protected against third party intervention?
The registration of the real estate has to be reviewed and it has to be verified if there
are no liens of any kind burdening the property.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, provided that this is stipulated in the purchase contract.

7.

Protection for vendors

7.1.

How can vendors ensure that their real estate rights are secured prior to receiving full
purchase payment?
The Vendor needs to make proper the sales agreement to ensure that their real estate
rights are secured prior to receiving full purchase payment.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
The Vendor should make the Purchaser aware of such defect in the property and request a declaration expressing the Purchaser’s agreement on that regard.
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8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
It is possible to use a notary, however it is not mandatory. Based on the agreement the
transaction is registered at the government office.

8.2. Can notaries be freely appointed by the parties involved?
Yes.
8.3. If a notary is required, what would be the accruing notary fees?
The Notary fees are directly related to the type of service the Notary will perform.
The notary fees depend on the values of the real estate generally, the fee is not big.
8.4. Who pays the notary’s fees?
It is usually the Purchaser who pays the Notary’s Fees.

9.

Land Register

9.1. What is contained in the land registry?
Every information regarding the real property. The history of the real property. The
name of the current owner of the property and the previous ones. Each and every lien that
may be burdening the property, etc.
9.2. Can purchasers rely on what is contained in the land registry?
Yes.
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10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
N/A

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
The real estate broker is responsible for assisting both the Purchaser and the Vendor in
the deal transaction. The broker should provide all the information required, assist in the
obtaining of the documentation, etc. The minimum information is legally determined.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The brokerage fee usually amounts about 3% of the value of the transaction.
11.3. Who is liable for the commission payment?
This is stipulated is the contract, but it is normally the Vendor of the Real Estate who
pays the Brokerage Fee.

GGI Practice Group Real Estate

c 87

C.6.
12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
The property is included in the probate and then it is conveyed to the heirs of the
deceased person. It is only the part of the property of the deceased person that will be
conveyed to his/her heirs. There is no change in the ownership of the other owners.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No. Death inheritance complies with the law of the country where the deceased person
was domiciled, irrespective of the nature of the property.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The answer was given in the previous question.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes, provided that the lender takes some precaution measures, manages to carry out the
lease of the property, or requests the borrower in the loan to present some other type of
guarantee.
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13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
No, the Contract is enforceable by itself. However, if the contract is registered in the
Real Estate Registry Office, the financier will have more guarantees.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Normally, in these types of contracts the purchaser should comply with or assume the
lease agreement. However, he does not enter automatically into existing lease contracts.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes.
13.6. Have lessees any precedent rights over a property in a sale scenario?
Yes. In the case of an atypical lease or rent of real property, the lessee has the right of
first refusal in the acquisition of the leased or rented property. This way, the owner of the
real estate should, first, offer the property to the lessee. Only after the waiver of the lessee
the owner will be allowed to offer the real property to third parties.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
It depends on each case, but we can estimate it can take 3 months.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF INDIA (2008)
By:
Ajay Gupta
(Fox Mandal Consulting Private Limited, FM House, A-9, Sector – 9
201 301 Noida, U.P. (New Delhi))

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes, individuals are allowed to acquire freehold rights (outright ownership) over real
property in India.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
The Foreign Exchange Management (Acquisition and Transfer of Immovable Property
in India) Regulations, 2000 regulate the acquisition and transfer of immovable property in
India by persons resident outside India. Regulation 8 of the said regulations provides that
except as otherwise provided under Foreign Exchange Management Act, 1999 (“FEMA”)
or the said regulations, no person resident outside India shall transfer any immovable
property in India1. Under Regulation 5, a person resident outside India who has established
in India a branch or office in accordance with the Foreign Exchange Management (Establishment in India of Branch or Office or Other Place of Business) Regulations, 20002, a
branch, office or other place of business for carrying on in India any activity may acquire
any immovable property which is necessary for or incidental to carrying out of such activity.

1
It may be noted that under the Foreign Exchange Management Act, 1999, ‘transfer’ includes sale,
purchase, exchange, mortgage, gift, loan or any other form of transfer of right, title, possession or lien
2
This regulation establishes a procedure for the establishment of a branch or office of a foreign company in
India. The activities that may be undertaken by branch offices of foreign companies in India are restricted
to the activities listed out in the schedules to this regulation, and the activity of engaging in real estate business shall not be undertaken by branches or offices of foreign companies established under this regulation.
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However, this is subject to the following conditions:
a)
b)

All applicable rules, regulations laws or directions in force at the time have been
complied with; and
The person files a declaration with the RBI within 90 days of acquisition.

It may be noted that except for regulation 5 above, a person resident outside India (who
is neither a citizen of India nor a person of Indian origin) cannot transfer real property in
India without prior permission from the Reserve Bank of India (the “RBI”).
It may be noted that under Foreign Exchange Management (Transfer or Issue of Security by a Person Resident Outside India) Regulations, 2000 foreign investors may, subject
to certain conditions, invest in sectors such as townships, housing, built-up infrastructure,
construction-development projects, Special Economic Zones, establishment and operation of hotels and hospitals and setting up and establishment of industrial parks without
requiring any prior approval of the RBI. However, foreign investments are not allowed in
the real estate business.
1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
The view of the Indian courts is that Indian law recognizes dual ownership of the land
and building. The Supreme Court of India has supported this view that having regard to the
law in India it is possible to have separation of ownership of the building from the ownership of the land3. Under the Indian Income Tax Act, 1961, the definition of capital asset
includes property of any kind and the land held by a person is a capital asset and a building
held by a person is also a capital asset and under the Indian taxation laws, it is possible to
bifurcate the capital gain arising with reference to the sale of the land and building even if
they are sold as one unit. The land is an independent and an identifiable capital asset, and
it continues to remain an identifiable capital asset even after construction of the building
and at the time of the sale of the house4.

1.4. Can various sections of a building have different owners?
Yes, different parts of a building may be owned by different owners.

3
4

Bishan Das v. State of Punjab, AIR 1961 SC 1570.
CIT v. Dr. D.L. Ramachandra Rao, [1999] 236 ITR 51 (Mad.).
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1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Aside from outside ownership of real estate, usage rights over common areas surrounding the real property are commonly created.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
The usage rights over the common areas are usually assigned from the owner of the
real property to the purchaser upon sale of such real property.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Under the Land Acquisition Act, 1894, (the “LA Act”) compulsory acquisition of property involves expropriation of private rights in the property. The LA Act provides for the
acquisition for public purposes, or for a company, of land which is private property of
individuals (the owners and occupiers), and pay equitable compensation therefore calculated at market value of land acquired, plus an additional sum on account of compulsory
character of acquisition. ‘Public Purpose’ has been defined under section 3 of the LA Act as
including:
(i)
(ii)
(iii)

(iv)
(v)

the provision of village-sites, or the extension, planned development or improvement of existing village-sites;
the provision of land for town or rural planning;
the provision of land for planned development of land from public funds in pursuance of any scheme or policy of Government and subsequent disposal thereof
in whole or in part by lease, assignment or outright sale with the object of securing further development as planned;
the provision of land for a corporation owned or controlled by the State;
the provision of land for residential purposes to the poor or landless or to persons residing in areas affected by natural calamities, or to persons displaced or
affected by reason of the implementation of any scheme undertaken by Government, any local authority or a corporation owned or controlled by the State;
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(vi) the provision of land for carrying out any educational, housing, health or slum
clearance scheme sponsored by Government or by any authority established by
Government for carrying out any such scheme, or with the prior approval of the
appropriate Government, by a local authority, or a society registered under the
Societies Registration Act, 1860 (21 of 1860), or under any corresponding law for
the time being in force in a state, or a co-operative society within the meaning of
any law relating to co-operative societies for the time being in force in any State;
(vii) The provision of land for any other scheme of development sponsored by Government or with the prior approval of the appropriate Government, by a local
authority;
(viii) The provision of any premises or building for locating a public office, but does
not include acquisition of land for companies.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Yes, a purchaser can encumber any right for financing purposes. There are certain formalities to be observed in case of creating a mortgage which includes registration of the
documents and creating a charge on the property etc.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, the same property can be encumbered in favour of more than one institution
by creating a pari passu first charge or a second charge depending on the terms of the
agreement and to create more encumbrance, prior permission in the form of ‘no objection
certificate’ has to be obtained from the prior lender(s).
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired right
(i.e. not only outright ownership but also leasehold and other interests)? What percentage
of the cost of purchase is usually regarded as the maximum that may be financed?
An immovable property in India can be bought either through freehold or leasehold.
Freehold property refers to land owned by an individual. In leasehold property, one lessor
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or government bodies or agencies normally own land and the right of usage is passed on
to the lessee.
Loans can be obtained by any financial institution for freehold as well as leasehold
properties. However, for leasehold properties, loan can be granted depending on the duration of the lease and the terms of the agreement e.g. in case of a lease for a period of 99
years, loan is easily granted while for short term leases, financing may be difficult.
Moreover, percentage of the consideration that can be financed depends on the financial institution. Presently, it varies from 50% to 80% depending on the type of the property
(commercial or residential), the location (urban, sub-urban, prime location etc) duration
and the market condition.
3.4. Do banks impose special financing conditions for non-resident investors?
The financial institutions generally offer special conditions to non resident investors.
However, it varies from institution to institution.
While in case of any mortgage, a NRI (Non Resident Indian) / PIO (Person of Indian
Origin) can mortgage to an authorised dealer / housing finance institution in India, without the approval of Reserve Bank and in case of other non-resident persons, prior approval
of Reserve Bank needs to be obtained. Further, a foreign national of non-Indian origin can
mortgage only with prior approval of Reserve Bank whereas a foreign company which has
established a Branch Office or other place of business in accordance with FEMA regulations has general permission to mortgage the property with an authorized dealer in India.
3.5.

What are the costs of entering into and registering a mortgage loan?
Stamp duty and registration fee are payable on documents, which vary from tate to
state.

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Stamp duty is a legal tax payable in full and acts as an evidence for any sale or purchase
of a property. The levy of stamp duty is a State subject and thus the rates of stamp duty vary
from State to State. The Centre levies stamp duty on specified instruments and also fixes
the rates for these instruments.
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It is usually paid by the buyer and in case of property exchange both seller and the
buyer have to share the stamp duty equally.
Capital gains tax is levied on the gains arising from the disposal of immovable property
situated in India. The gain can be long term or short term depending upon the period of
holding, i.e. if the property is held for less than three years the gain arising thereon would
be short term capital gain which is taxed at the rate of 30%, whereas if it is for more than
three years then long term capital gain would arise at the rate of 20%.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
Where a company is sold, then gains arising from sale of shares of a company are
charged to capital gains tax in the hands of the seller. Further, if assets of a company are
disposed off individually then they also become chargeable to tax.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
In case of foreign investors, the taxability shall apart from the Indian Income Tax Act be
governed by the Double Tax Avoidance Treaties (DTAAs) that India has with the country of
residence of the investor.
However, usually the tax treaties with various countries provide for taxing of gains arising from transfer/sale of immovable property in the country where the immovable property
is situated.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
As per the tax treaties, apart from sale, income arising from the direct use, letting or use
in any other form of immovable property situated in India is also chargeable to tax in India.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Capital Gains Tax is levied on disposals of real estate situated in India only. India is not
a member of the Organisation for Economic Co-operation and Development (OECD) and
most of its treaties are based on the UN Model Double taxation Convention, 2001.
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4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, in the form of Municipal taxes and it varies from city to city. Also ownership of real
estate will be subjected to Wealth tax in India under the Wealth Tax Act, 1957.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No.
4.9. What other taxes are to be paid by the owner of the real estate?
Discussed in 4.1.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Yes, a prospective purchaser is permitted to inspect the relevant documents at the
office of the competent authorities to obtain evidence of title of the vendor of the property.
The evidence of title of the vendor may be verified by conducting due diligence of the title
documents of the property including the office of the concerned Sub-Registrar. In order to
establish whether there are any encumbrances registered against the property, no encumbrance certificates are normally taken from concerned authorities and due diligence of the
property is conducted.
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5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
The planning and building regulation authorities normally don’t grant permission to
prospective purchasers to inspect documents related to the construction permit or inspect
correspondences of the owner with the authorities. Such permission may be given if the
prospective purchaser obtains a letter of authority from the current owner of the real property authorizing him to inspect such documents on behalf of the owner.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
The concerned pollution control boards do maintain records of the environmental
clearances given in relation to a real property. However, such records are not readily available for inspection by prospective buyers.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The following verifications should be conducted in order to address the burdens of real
estate property:
i.
ii.
iii.

iv.

v.
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Verification of the records at the office of the concerned municipality and/or
similar local body, if any;
Conducting searches with the Registrar of Companies (in case of a company)
to verify if any charge and/or encumbrance has been created by the Company
against the property;
Verification of the available land revenue records pertaining to the Land to check
whether the Company/Seller/Previous Owner and/ or its affiliated entities are
the recorded owners of the Land. For this the revenue and mutation documents
of the parcel of land are generally verified for the period of the last thirty years;
Verification of the status of the Land from the licenses, letters of intent or change
of land use certificates available with the Company and ascertain if any conditions are attached for the land use. For this various certificates are verified, such
as the change of land use certificates, occupancy certificate, completion certificate etc.;
Verification of the permissible FSI (Floor Space Index)/FAR (Floor Area Ratio)
available for the development of commercial, retail and residential sub-projects
over the Land;
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vi.

Verification of the zoning of the Land as per the current Master Plan for the area;
and
vii. Verification of compliance with other laws such as environmental laws, safety
regulations etc. For this, documents such as environmental consent, fire safety
certificates etc are verified.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
To transfer the title, the parties need to enter into a valid contract in writing in the form
of a sale for a valid consideration. The said contract should be executed after payment of a
proper stamp duty and after execution the same should be duly registered.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, before conducting any due diligence, the parties can enter into a prior agreement
in the form of Memorandum of Understanding or an agreement to sell followed by a conclusive contract in the form of a sale deed etc.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes, a purchaser can prevent the sale of a property to a subsequent buyer by way of
an agreement to sell or a prior understanding in writing, subject to the terms of such
agreement to sell or the prior understanding in writing. However it needs to be clarified
at the outset that an agreement for sale under the Transfer of Property Act is not a transfer
and the right, title or interest in the land does not pass until the sale deed is executed and
registered. “Sale” has been defined in Section 54 of the Transfer of Property Act which
means transfer of ownership in exchange for a price paid or promised or part-paid and
part- promised. An agreement to sell does not by itself create any interest of the proposed

Rambhau Namdeo Gajre v. Narayan Bapuji Dhotra (Dead) through LR’s. MANU/SC/0680/2004 also
referred in Dharma Naika v. Rama Naika & Ors. AIR2008SC1276.

5

GGI Practice Group Real Estate

c 99

C.7.
vendee in the immovable property but only creates an enforceable right in the parties5.
Therefore, it is clear that under the general law, that is, under the Transfer of Property Act,
an ‘agreement for sale’ is not the same as ‘sale’ and in the case of an agreement for sale,
the title of the property agreed to be sold still remains with the vendor but in the case of
‘sale’, title of the property is vested with the vendee. Therefore, an agreement for sale is
an executory contract whereas sale is an executed contract. Thus the purchaser can file a
suit for damages and/ or specific performance based on the terms and conditions of the
Agreement.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
For a contract to be valid in case of any immovable property, the same needs to be validly executed and duly registered. A contract for sale should be registered within 4 months
of its execution to be enforceable against any third party claim.
6.5. How can the rights to the property be fully protected against third party intervention?
The rights to the property can be protected only in cases where a valid transfer of title
takes place which includes transfer by way of a valid contract entered between the parties
in writing for a valid consideration which should be duly stamped and registered in the
books of register maintained by the government authorities. Once the name is entered in
the books of registration, the same is prima facie evidence of a valid transfer.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, it is possible to rescind the contract if any of the conditions of the contract remain
non fulfilled based on the terms and conditions mentioned in the contract.

Ramasubbu v. Muthiah, 85 IC999, AIR 1925 Mad 968; Ganpat Ranglal v. Mangilal Hiralal, AIR 1962
MP 144.

6
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7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
Usually transfer of ownership takes place after payment of full consideration. In the absence of the same, the seller usually enters into an agreement to sell and the final contract
is executed on payment of full consideration.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Generally, a seller is under an obligation to disclose all the material defects to the buyer
which he is aware of and also the defects which cannot be discovered by the buyer on his
own6. While in case of patent defects to which the seller is unaware, the maxim of caveat
emptor which means “Buyer Beware” applies.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
In India, the real estate transactions are dealt by the registration authority established
under the Registration Act, 1908 and further, stamp duty is payable under the Indian Stamp
Act, 1899. A notary public does not per se deal with documents relating to immovable
properties.

8.2. Can notaries be freely appointed by the parties involved?
A notary public is a government official and not a private party which can be appointed
by the parties.
8.3. If a notary is required, what would be the accruing notary fees?
A notary fee depends on the documents to be notarized.
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8.4. Who pays the notary’s fees?
A notary fee is very nominal and can be paid by the person getting the document notarized.

9.

Land Register

9.1. What is contained in the land registry?
According to the Indian Registration Act, all the documents presented for registration
are recorded in the Books maintained at the Sub – Registrar Office for record purposes.
There are 5 Books to be maintained in all the offices for registration of documents.
Book 1 – Contains records of all non testamentary documents relating to immovable
property.
Book 2 – Contains records of reasons for refusal to register the document by the
authority.
Book 3 – Contains all the records of wills and authorities to adopt.
Book 4 – Miscellaneous register containing all the other information not
mentioned above.
Book 5 – is maintained in the office of the Registrars only containing information
on deposits of wills.
Therefore, all the information relating to immovable property is recorded in Book 1 and
particulars thereof (name of the parties, description of the property and nature of the
transaction and consideration) are entered in the statutory Indexes I and II maintained
by the Sub Registrar for record purposes. Book No. 1 and 2 and the index relating to Book
No. 1 are open to public view at all times, while entries in Book No. 3 and 4 are provided to
persons executing the document to which the entries relate. The purpose of registration is
to secure that every person dealing with property may rely on the statements mentioned in
the books kept under the Registration Act.

Park View Enterprises v State Government of Tamil Nadu, 1991 Com Cases 723 at p. 783 (Mad.) (DB).
Gopal v. District Collector, 2003 (3) Mh.L.J. 883.
9
Mauladan v. Raghunandan , ILR 27 Cal 7; Sarat Chandra Chatterjee v. Rakha Hari Mukoupadhya, 3 IC 177.
10
Ramalinga Mudali v. Ayyadorai Hainer, ILR 23 Mad. 144.
7

8
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9.2. Can purchasers rely on what is contained in the land registry?
Yes the contents of the register are valid and create rights and obligations of the parties.
However, it is important to mention here that while registering the documents, the registering officer peruses the registering documents along with the supporting documents but such
incidental examination is not with the purpose of ascertaining or verifying the title of the
property. The functions of the Sub Registrar is purely administrative in nature and not quasi
judicial7. Any enquiry by the registering authority in the matter of title of the property would
be beyond its jurisdiction and power8. The title of the property is determined by the Civil
Courts and not the registering officers under the Act. Mere registration of a document, does
not necessarily pass the title of the property9. Registration does not affect the question of
bona fides nor is a deed considered to be bona fide simply because it is registered10.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No, the courts are not involved in the land acquisition. It is the registering authority
established under the Indian Registration Act that is involved in the same. Courts generally decide the title of the property in case of any dispute by way of suit of declaration or
the rights and obligations of the parties by way of a suit for specific performance, suit for
damages or suits filed under the Transfer of Property Act, 1882.
10.2. If yes, what would be the accruing court fees?
A court fees is charged on the amount of the value of the property in dispute.

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
In India, a real estate broker acts as an intermediary between sellers and buyers of
real estate and attempts to find sellers who wish to sell and buyers who wish to buy. He
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facilitate the completion of the deal, and also give advice on various issues relating to the
transfer of real property in a particular region.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The usual broker’s commission is 2% of the value of the real estate deal. The commission is paid normally after completion of the real estate deal.
11.3. Who is liable for the commission payment?
The broker’s commission is usually shared equally between the vendor and the purchaser.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
Upon death of the owner, the property passes on to their legal representatives. The
legal representatives of the deceased owner have to get their names mutated in the land
revenue records to claim ownership of the property. Where there is more than one owner,
the property is jointly held by the present owners and the legal representative of the deceased owner according to their respective proportion.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
A person resident outside India i.e.:
i)
ii)
iii)
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an NRI (Non Resident Indian)
a PIO (Person of Indian Origin) and
a foreign national of non-Indian origin can inherit and hold immovable property
in India from a person who was resident in India. However, a citizen of Pakistan,
Bangladesh, Sri Lanka, Afghanistan, China, Iran, Nepal and Bhutan should seek
specific approval of Reserve Bank. However, no special treatment is provided to
non residents in an inheritance process.
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12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
As a rule, national law where the real estate is situated is applicable. Apart from that, a
person resident outside India (i.e. NRI or PIO or foreign national of non-Indian origin) can
inherit immovable property from
a)
b)

a person resident in India.
a person resident outside India.

However, the person from whom the property is inherited should have acquired the
same in accordance with the foreign exchange regulations applicable at that point of time.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Please take note that usually clauses relating to return on investments are usually not
made part of the lease documents.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Whether or not long-term lease contracts are safe depends on the terms and conditions of the lease deed. Generally, the terms and conditions are to the advantage of the
lessor.
A lease contract may be terminated under the following circumstances:
a)
b)
c)

by efflux of the time limited under the lease deed;
where the time of a lease under a lease deed is limited conditionally on the happening of some event, then the lease is terminated by the happening of such
event;
where the interest of the lessor in the property terminates on, or his power to
dispose of the same extends only to, the happening of any event, then the lease
is terminated by the happening of such event;
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d)
e)
f)
g)

h)

in case the interests of the lessee and the lessor in the whole of the property
become vested at the same time in one person in the same right;
by express surrender; that is to say, in case the lessee yields up his interest under
the lease to the lessor, by mutual agreement between them;
by implied surrender;
by forfeiture; that is to say, (1) in case the lessee breaks an express condition
which provides that on breach thereof, the lessor may re-enter; or (2) in case the
lessee renounces his character as such by setting up a title in a third person or
by claiming title in himself; or (3) the lessee is adjudicated an insolvent and the
lease provides that the lessor may re-enter on the happening of such event; and
in any of these cases the lessor or his transferee gives notice in writing to the
lessee of his intention to determine the lease;
on the expiration of a notice to determine the lease, duly given by one party to the
other.

13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
The following requirements have to be followed in order to make long term lease contracts enforceable:
a.
b.

In case of leases of immovable property, a certain amount needs to be paid as
stamp duty. It should be ensured that an adequate amount has been paid as
stamp duty on the lease documents as per applicable statute.
Leases of immovable property from year to year, or for any term exceeding one
year, or reserving a yearly rent are compulsorily registrable under section 17 of
the Indian Registration Act, 1908 (the “Registration Act”). It should be ensured
that the lease deed is properly registered under the provisions of the Registration
Act. Section 49 of the Registration Act states as under:

“49. Effect of non-registration of documents required to be registered – No document
required by section 17 or by any provision of the Transfer of Property Act, 1882 (4
of 1882), to be registered shall –
		
		
		

a)
b)
c)

affect any immovable property comprised therein, or
confer any power to adopt, or
be received as evidence of any transaction affecting

such property or conferring such power,
unless it has been registered:
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Provided that an unregistered document affecting immovable property and required by this Act or the Transfer of Property Act, 1882 (4 of 1882), to be registered may be received as evidence of a contract in a suit for specific performance
under Chapter I of the Specific Relief Act, 1877 (3 of 1877), or as evidence of any
collateral transaction not required to be effected by registered instrument.”
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
As per section 109 of the Transfer of Property Act, 1882, if the lessor (owner of the real
property) sells the property leased to a purchaser, then such purchaser, in the absence of
a contract to the contrary, possesses all the rights and is subject to all the liabilities of the
existing lease contract of the seller/lessor. In light of the above, it may be said that the
purchaser of an outright ownership of real estate assumes all the rights and liabilities
under the existing lease contract of the seller in the absence of a contract to the contrary.
However, documents relating to the assignment of leasehold rights should be stamped,
executed and registered.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
The registration system in India is governed by the Indian Registration Act enacted by
the Indian Legislature to provide a method of public registration of documents so as to
give information regarding the legal rights and obligations arising or affecting a particular
property, and to perpetuate documents which may afterwards be of legal importance, and
also to prevent fraud. Documents which are properly registered are permissible in evidence in the court of law and the rights, title and/ or interest in the property can only be
acquired if the deed is properly registered.
Section 17 of the Registration Act provides for compulsory registration of all the relevant documents affecting the immovable property which purport or operate to create,
declare, assign, limit or extinguish, any right, title or interest of the value of more than hundred rupees in India even if executed outside India. Leases of immovable property from
year to year, or for any term exceeding one year, or reserving a yearly rent are compulsorily
registrable under section 17 of the Registration Act.
In light of the above, lease deeds may be registered and protected before third parties.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
The terms and conditions of a lease deed may grant the Lessee pre-emption rights over
the property in a sale scenario.
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13.7. Is it possible to agree on such pre-emption rights by contract?
Yes, it is possible to agree to such pre-emption right by contract.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Generally, it may take upto 3-4 years to evict a lessee who fails to pay the rent.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.

c 108

GGI Practice Group Real Estate

C.8.

VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF JERSEY (2008)
By:
Robert Christensen
(Volaw Trust & Corporate Services Ltd, Templar House. Don Road,
St. Helier, Jersey, Channel Islands, JE1 2TR)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Only individuals holding Jersey statutory housing qualifications may purchase the freehold title and ownership of Jersey residential real estate. Companies, including companies
beneficially owned by non-residents, may purchase freehold commercial real estate.

1.2

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Yes: see 1.1 above.

1.3

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Under the Loi (1991) sur la Co-Propriété des Immebles Batis it is possible to acquire
the freehold ownership of a share or lot (either residential or commercial) forming part of
a building; the same comments as in 1.1 above apply to the purchase of a share or lot. This
is commonly called “flying freehold” title.
In addition, it is possible for individuals to acquire shares in a limited company that owns
the freehold interest in a building; the ownership of those shares giving a right of use
and occupation of part of the building owned by that company. Known in Jersey as share
transfer, this is commonly used in the purchase and sale of apartments. The apartment
owner does not acquire a direct interest in the freehold.
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1.4. Can various sections of a building have different owners?
Once a person is registered as owning real estate, such a position can only be changed
by inter vivos act of the registered person by act of the Royal Court or operation of law.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Leasehold interest and share transfer (see 1.3 above).

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Freehold ownership (including flying freehold) is an absolute interest and is transferable inter vivos and by inheritance. The comments under 1.1. above apply to inter vivos
transfer.
Leashold interests are transferable subject to the terms of the lease. It is common to
purchase freehold title and to purchase share transfer interests.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Compulsory purchase provisions exist to acquire property where this is required for a
public or community use such as road construction or the provision of housing accommodation by the state. Compensation at full value is payable and an act of the local parliament
is necessary.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Yes – hypothecs (similar to a legal charge) can be given and secured against real property. In addition it is possible to create security interest in shares to asset the funding of
purchase by share transfer.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes – but there will be an order of priority that will usually (though not always) follow
the order in which the charges were registered.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes - usually up to 70% depending on financial circumstances.

3.4. Do banks impose special financing conditions for non-resident investors?
Yes. Non-resident investors can purchase commercial property and banks will usually
assist in financing the purchase.
3.5.

What are the costs of entering into and registering a mortgage loan?
Bank arrangement fees; stamp duty on registration of mortgage (currently 0.5% of
amount secured).
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Stamp duty payable on purchase – on a sliding scale up to maximum rate of 3% on the
purchase cost in excess of £700,000.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
Currently it is possible to avoid stamp duty by purchase of share of company owning
a property and of share transfer apartments. There are proposals to change the law to tax
such a position at the same rate as for the purchase of freehold property.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
There is no capital gains tax or inheritance tax in Jersey, so no gains on sale are taxed.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
No.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
There are annual property rates payable to the parish in which the property is located.
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4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No.
4.9. What other taxes are to be paid by the owner of the real estate?
None after acquisition apart from annual local parish rates and tax on income derived
from the real estate.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Yes.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes - by search at the local Planning Department. Correspondence not available.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No.
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5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
Servitudes restrictions and easements to which the property is subject; any long term
leasehold interest. These are checked at the Public Registry of Deeds.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
Consent from the Housing Department is necessary.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Not common practice; once due diligence is completed parties can enter into preliminary agreement subject to penalty (but not specifically enforceable) or can proceed straight
to completion in court (see 10.1 below).
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
No, only by passing contract in court see 10.1 below.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
No period required.
6.5. How can the rights to the property be fully protected against third party intervention?
Only by passing contract see 10.1. below.

c 114

GGI Practice Group Real Estate

C.8.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
No.

7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
Guarantee from purchaser’s lawyer.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Terms of contract stipulate that property is acquired with all defects; caveat emptor
applies.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
No – by locally qualified Jersey lawyer.

8.2. Can notaries be freely appointed by the parties involved?
N/A.
8.3. If a notary is required, what would be the accruing notary fees?
Jersey lawyers fees are now negotiable but usually between 0.5% and 1% of purchase
price.
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8.4. Who pays the notary’s fees?
Seller and purchaser pay their own fees.

9.

Land Register

9.1. What is contained in the land registry?
The register is a register of deeds passed before the court (see 10.1 below), not a register of title. The state does not certify title to Jersey real estate and it is the purchaser’s
lawyer’s obligation to carry out and certify due diligence on title to freehold real estate in
Jersey.
9.2. Can purchasers rely on what is contained in the land registry?
Yes.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
Yes. Freehold title may only be transferred by a deed sworn before the court by the parties present in person or by attorney at a specific time currently Friday afternoons. Freehold
title cannot be transferred inter vivos at any other time.
10.2. If yes, what would be the accruing court fees?
Stamp duty and Jurats’ fees.
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11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
To act on behalf of the vendor in locating potential purchasers of the property.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
1% to 2% of sale price, subject to sale completing.
11.3. Who is liable for the commission payment?
Seller.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
Property passes to heirs or to devisees under a will.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
Non-residents who inherit Jersey residential property may occupy that property only.
Unless they have housing qualifications (see 1.1 above) they may not purchase or occupy
any other residential freehold.
13.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
Where real estate is situated.

GGI Practice Group Real Estate

c 117

C.8.
13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes. Only if the terms permit.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
Yes; any lease over nine years term must be passed before the court in the same way as
a freehold transfer.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
No; freehold title is absolute but can be subject to pre-existing leases.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes, if over nine years in duration.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No.
13.7. Is it possible to agree on such pre-emption rights by contract?
N/A
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13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Residential tenants are more difficult to evict than commercial tenants because the
court is more likely to exercise inherent jurisdiction in their favour. Evictions of commercial tenants are rare.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF MALTA (2008)
By:
Kevin Mifsud
(kmconsultants, 6, Thornton Street, SLM 3150 Sliema)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
EU citizens wishing to take up their primary residence in Malta are freely allowed to
acquire property in Malta.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Individuals who are not EU citizens may acquire immovable property after they obtain
a permit from the Ministry of Finance. This permit is granted within six to seven weeks and
is also required for any EU citizen who wishes to purchase their second property in Malta
but have not lived in Malta for a continuous period of five years.
One does not require a permit (EU or non EU) if the property is purchased in a special
designated area (up-market developments). As at the date of writing, the special designated areas in Malta and its sister island Gozo, are: Madliena Village, Fort Cambridge,
Pender Gardens, Portomaso, Tigné Point, St. Angelo Mansions, Tas-Sellum and Chambrai
in Gozo.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
The owner of the land and the owner of the building may be the same person or may be
a totally different person. Therefore, the ownership interest on the land may be separated
from that of the building.
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1.4. Can various sections of a building have different owners?
Different parts of a building may be owned by different owners. This is normal in Malta
when one purchases an apartment within a condominium. You would normally find that
the purchaser would purchase the apartment and a garage space whilst also owning an
undivided equal share of the common areas. In another similar example, one could find
that the owner of a penthouse in a block of apartments owns the penthouse but not the air
space above it. The government in Malta has recently come up with a scheme earmarked
for first time buyers, normally young couples, whereby they could own an equity percentage of an apartment. This equity could be increased during the life time of the couple until
they would own the whole apartment.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
One may lease a property, one may enjoy the use of the property (usufruct) and one
could also enjoy the right to pass over that property (right of way).

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
One may easily enter into a contract of lease, the lessor and lessee agree on the terms,
a lease agreement is drawn up and signed by both parties, this is normally a private agreement between two parties. A lease may be assigned and this is subject to the terms agreed
between the parties within the lease agreement.
With reference to the “usufruct” this is commonly found in a will. Spouse “A” may decide in its will to leave upon its demise its percentage share of the property to the children
and the usufruct of the property to Spouse “B”. This means that although the children
would acquire the title over the ownership of the property, they would still require the
consent of Spouse “B” in order to sell the property. If the property is not sold but leased
to third parties, Spouse “B” would be entitled to live and use the property. The usufruct is
terminated upon the demise of Spouse “B” and therefore is not assignable. Wills in Malta
are drawn up by Public Notaries and are registered with the Public Registry.
Usage rights for, right of way is normally found in contracts dealing with tracts of land
in rural areas. One would seek to acquire such a right if one needs to pass over land belonging to a third party to enter his own land.
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2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The right to own real estate is protected under Malta’s Constitution and it is only in extreme circumstances that the government may expropriate property if this is in the public
interest. Compensation will be paid at market value.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
The answer is yes and normally one would require financing if that person is acquiring
property and not simply entering into a lease agreement. The credit institution would normally request as a security rights over the property. It is normal in Malta that the contract
of purchase and the mortgage agreement is within the same contract, which is drawn up
by a Public Notary and registered with the Public Registry.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, the first credit institution would normally request a first hypothec and a special
privilege over the property. In view of the fact that this would be registered, the second
institution would carry out a research at the public registry and know to what extent the
property has been encumbered. If the value of the property is relatively high compared
to the mortgage value, the second institution might be happy to finance by taking as collateral a second hypothec over the property.
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3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired right
(i.e. not only outright ownership but also leasehold and other interests)? What percentage
of the cost of purchase is usually regarded as the maximum that may be financed?
Credit institutions in Malta do not normally offer finance if one simply intends to acquire a lease title, although this may happen in some extreme cases. In the normal course
of one’s business, the credit institution would offer a bank overdraft for lease payments
and other working capital purposes. For outright ownership, credit institutions may also
finance up to 90% of the value of the property and this depends on various criteria, such
as the amount being borrowed, the value of the property, the income, age and nationality
of the borrower. Monthly repayments are normally calculated at 30% of the gross income
and the term could be up to 30 years if the borrower is 65 years old upon last repayment.

3.4. Do banks impose special financing conditions for non-resident investors?
There are no specific special financing arrangements for non-resident investors and
are subject to negotiation similar to any Maltese, however one may negotiate preferential
interest rates for the first years and for high value mortgages. Through special arrangements that our firm has with the leading banks in Malta, we can make arrangements for
the best loan package that suits one’s requirements and assist to expedite the process. All
banks also offer bridging loan facilities and it is common to find special packages for one
looking to purchase property for investment purposes.
3.5.

What are the costs of entering into and registering a mortgage loan?
The costs may vary from bank to bank and these are normally relatively minimal and
will be part of the other miscellaneous expenses mentioned below 4.1. (c).

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
There is no VAT on the acquisition of real estate property in Malta. The purchaser
would need to pay duty on documents and the costs involved are calculated on the value
of the property being acquired, which is approximately: (a) 5% duty on documents + (b)
notarial or lawyer fees 1% - 2% + (c) other miscellaneous expenses € 1,000.
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4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
It is not possible to avoid these taxes and duty on documents shall also be due if
purchasing a property through a company.

4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Capital gains tax is not charged if the foreign investor has been his own primary residence for a period of 3 consecutive years preceding the sale and the property is sold within
12 months of vacating it. If a foreign investor sells property, it is important to see whether
five years have passed from the date of purchase. If five years have not elapsed, you may
choose either to have the sale taxed under the old system or at 12% of the selling price. If
five years from the date of purchase have already passed you must be taxed at 12% of the
selling price. To calculate the capital gain under the old system you can claim the following
deductions:
–
–
–
–
–
–
–
–
–

the price at which the property was acquired;
the inflation element;
any ground-rent paid on the property and for which a deduction has not been
already claimed in any other way;
a maintenance allowance at the rate of 0.4% for every year that you owned the
property;
improvements carried out;
any duty paid on acquisition;
notary’s fees;
brokerage fees;
other expenses directly related to the transfer but not exceeding 5% of the selling
price.

4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Tax will only be due in Malta on rental income earned by the foreign investor if the
property is located in Malta.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
There are no laws which establish different ways of taxing income or gains from real
estate located in Malta since most tax provisions dealing with property through legal entiGGI Practice Group Real Estate
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ties try to be tax neutral, for example holding property through a Trust. The main difference
is that individual persons are taxed at a progressive tax rate whereas companies are taxed
at the flat corporation tax rate.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Malta is not a member of OECD, however Malta tax only applies on that part of rental
income of property situated in Malta.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
There is no regular (local) property tax.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No.
4.9. What other taxes are to be paid by the owner of the real estate?
There are no other taxes to be paid by the owner of the real estate other than those
mentioned above.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
It is important and necessary to carry out researches on the property to obtain evidence
of title and any encumbrances on the property.
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5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Before purchasing a property, it would be recommended to appoint an architect to
inspect the property being acquired. The architect would also check with the Malta Environment & Planning Authority (http://www.mepa.org.mt) to ensure that the property
being purchased conforms to building regulations.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No, this does not yet exist.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
There are no other main issues or burdens, other than one may consider purchasing a
property through a trust, this is normally viable as a tax deferral solutions.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
A purchase acquisition has to take the legal form of a written contract by a Notary
Public and which has to be registered.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Once conditions have been agreed, a preliminary agreement is signed. This binds both
parties to purchase/sell the property under the terms and conditions agreed upon. The
signing of the final deed is, however, always subject to good title being proved and the
issue of any relative permits to purchase. The agreements and contracts are written in
English. On signing the preliminary agreement, a sum equivalent to 10% of the price is
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lodged with the agent or notary public as stake-holder. At this stage 1% of the 5% stamp
duty (duty on documents) is also paid to the government. The 10% deposit will be forfeited
in favour of the vendor should the purchaser fail to complete the final deed of transfer for
no valid reasons at law.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
So long as a preliminary agreement is signed, it is possible to prevent the seller from
selling the property to another interested party.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
The agreement is usually valid for at least three months (term prescribed by law9 or as
mutually agreed by the parties. During the period between the signing of the preliminary
agreement and the signing of the final deed of sale, a Notary Public engaged by the purchaser will carry out the necessary researches into the property to confirm good title and to
ensure that no encumbrance not known to buyer is made on the property.
6.5. How can the rights to the property be fully protected against third party intervention?
The contract is a public deed registered with Public Registry and therefore this in itself
ensures title in favour of the purchaser.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
The purpose of the preliminary agreement is so that the investor may carry out the
necessary searches and ensure that all the conditions within the preliminary agreement
shall be met. The purchaser may rescind the preliminary agreement if the seller does not
fulfil all the conditions as agreed and the seller will be obliged to pay back the deposit.
There may be circumstances which would give right to the purchaser to rescind the actual
purchase contract, for example, in the case of a latent defect, and in this case, one would
need to obtain a remedy from court.
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7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
Once researches are concluded positively, the final contract of sale may be entered into
and the balance of the purchase price and duty on documents (5% less 1% paid on signing
of preliminary agreement) plus legal expenses are paid on the signing of the contract when
vacant possession to the property is handed to the purchaser. Therefore in Malta, the seller
secures the funds by releasing the title simultaneously.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
If there are any special circumstances concerning the property, the vendor must explain
these within the preliminary agreement and the contract of sale.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
The public notary may handle the real estate transaction. It is advisable to appoint a
lawyer who would assume responsibility of the whole transaction, in fact, our firm deals
with a number of reputable lawyers who work in real estate.

8.2. Can notaries be freely appointed by the parties involved?
The public notary is appointed by the purchaser.
8.3. If a notary is required, what would be the accruing notary fees?
Normally this is calculated at 1% of the value of the property.
8.4. Who pays the notary’s fees?
The purchaser.
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9.

Land Register

9.1. What is contained in the land registry?
Although one may find a land register in Malta, not all properties are in registration
areas and therefore not all properties are registered.
9.2. Can purchasers rely on what is contained in the land registry?
No, at this stage one should not place reliance on the land register because it is incomplete, however one should reliance on the searches carried out at the public registry.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No, the court is not normally involved in the acquisition of real estate rights, except in
the case of redemption of ground rent (“Cedola”).
10.2. If yes, what would be the accruing court fees?
In the case of redemption of ground rent, this is minimal.

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
The function of the broker is to bring both parties (the vendor and the purchaser)
together and assist in finalising the deal.
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11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
This is subject to negotiation and would depend on whether one appoints a sole agent
or not. In the case of a sole agent, it is normally 3% + 18% VAT, otherwise it would typically
be in the region of 5% + 18% VAT. Estate agency fees for residential is normally equivalent
to one month’s rent and on commercial equivalent to 10% of the first year’s fees.
11.3. Who is liable for the commission payment?
The seller of the property is liable to the payment of broker’s fees. In the case of lease
agreements, this is normally shared between the lessor and the lessee.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
If the investor owns property in Malta, it is always advisable to have a will registered
in Malta. Upon the death of the owner, the demise person is inherited by his heirs in accordance to the latest will. The heir must pay duty on documents (approximately 5%) on
the value of the property at the time of inheritance. There is no difference if there is more
than one owner, except for the fact that it is calculated on a pro-rata basis.
If the heir sells the property at a profit, capital gains tax on the sale of the property acquired
through inheritance (“Causa Mortis”) is charged at the rate of 12% on the excess of the
transfer value over the acquisition value as declared in the deed of “Causa Mortis”. If the
property was inherited before the 25th November 1992, the rate of tax will be equivalent to
7% of the transfer value.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
There is no special treatment for non-residents.
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12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
It is the law of the country where the real estate is located.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes it is possible to conclude long-term lease contracts.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Generally speaking long-term lease contracts are safe, in practice, it depends very
much on the integrity of the parties. It is normal to find provisions to terminate contracts
whereby one party would need to give notice to the other party.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
Contracts must be in writhing, signed and witnessed.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
This depends on the terms agreed within the contract.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
No, as stated in 9.1. above, the land register in Malta is incomplete and one should not
seek to rely upon it.
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13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No, not unless this is stated and agreed in the lease agreement.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes, it is possible.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
One would need to apply to court to evict a lessee who fails to pay the rent and it is very
difficult to estimate with a degree of certainty how long this may take.

Conclusion:
I have to conclude by saying that Malta is becoming by far one of the best European choises for
retirement. The excellent climate, English speaking population and low tax for expatriates (15% “permanent residents”) make Malta a truly attractive destination.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF MAURITIUS (2008)
By:
Panna Jhugroo
(Lancaster Chartered Accountants, 14 Lancaster Court, Lanvoquer Street, Port Louis)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes for Mauritius citizens. Generally, no for non – citizens, however, there are schemes
that exist under which non – citizens can own real estate.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Yes. Developer will need permission of authorities.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?

1.4. Can various sections of a building have different owners?
N/A
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Short term (less than 20 years) and long term leaseholds.
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1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Freehold – usufruct to owner. Owner can assign usufruct to third party and keep bare
property.
Leasehold – Private property leasehold can be assigned or purchased without restriction. Rights in state land can be assigned or purchased with the approval of the relevant
authorities

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Expropriation is solely possible based on a law regulating also the compensation. Expropriation usually is only effected for construction of roads or similar. Prior to expropriation the authorities offer conclusion of a purchase contract.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Property is subject to encumbrance in favour of the purchaser prior to the transfer of
title. Usually, the seller in the purchase contract gives his consent for this. This enables the
purchaser with the assistance of the notary to apply for registration of a mortgage in favour
of his financing bank.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
N/A
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3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Banks do finance the purchase of real estate. The level of financing varies from bank
to bank and depends on the type of property, residential/commercial. For residential purpose, it is the repaying capacity of the purchaser that counts. For commercial purpose,
financing can be up to 80% for a good project.

3.4. Do banks impose special financing conditions for non-resident investors?
N/A
3.5.

What are the costs of entering into and registering a mortgage loan?
N/A

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Where buyer and seller VAT registered 15%, otherwise no VAT.
Purchaser pays registration duty 5%.
Seller pays land transfer tax 5% or 10% if own for 5 years or less.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
Yes.
No.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Capital gain is exempt.
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4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
No.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Yes.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
N/A
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
N/A
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
N/A
4.9. What other taxes are to be paid by the owner of the real estate?
N/A
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5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The property owner as well as encumbrances are registered in the land register. The
investor can rely on what is outlined in the register because for the bona fide purchaser
the contents of the register is deemed to be correct. The register is basis for acquisition in
good faith.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes. The authorities further will be prepared to make copies from all important documents. However, the investor must submit to the authorities a written authorization
signed by the owner of the property or hereditary building right.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
Such register exist at the Ministry of Environment and is available for inspection by the
buyer.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
N/A
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The parties must have agreed in a notarised deed about purchase and sale and about
transfer of title. Further, the purchaser must have been registered in the land register.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, but all these possibilities require a notarial deed (bordereau) with the respective
cost consequences. The bordereau is valid for a maximum of 6 months.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
The seller can undertake a respective obligation. This undertaking does not require a
notarial deed.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
Usually a priority notice of conveyance immediately after conclusion of the purchase
contract shall be registered in the land register. As a consequence acts of the seller impairing the acquisition by the buyer are invalid.
6.5. How can the rights to the property be fully protected against third party intervention?
N/A
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
N/A
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7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The notary will apply for registration of the buyer in the land register only after being
sure that the purchase price has been paid. Further, the notarial deed itself normally is an
execution warrant, i.e. no judgement and no long lasting trial are needed for execution into
the property of the buyer.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Liability for intentionally wrong statements cannot be excluded by the seller. Any other
liability can be excluded. However, mostly the seller at least must warrant in the purchase
contract that no undisclosed defects are known to him. This means that he is liable to
the extent that such statement is wrong. Many other warranties are possible and often
achieved by investors.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Real estate transactions must be handled by a notary, because the purchase contract
needs notarization and the notary is corresponding with the land register. The notary’s
professional education is based on that of a judge or a lawyer. The notary has to keep strict
neutrality. He is not allowed to privilege one party to the other. Therefore, in case of bigger
transactions drafts of the purchase contracts usually are prepared and discussed by the
lawyers of the parties.

8.2. Can notaries be freely appointed by the parties involved?
N/A
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8.3. If a notary is required, what would be the accruing notary fees?
Notary fees will be around 1% (inclusive of 15% VAT) of transaction cost.
8.4. Who pays the notary’s fees?
N/A

9.

Land Register

9.1. What is contained in the land registry?
N/A
9.2. Can purchasers rely on what is contained in the land registry?
N/A

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
N/A.
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11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
The brokers function in an estate deal is to identify an object for the purchaser or vice
versa to identify a purchaser for the respective object. For that purpose the broker gathers
relevant material and information which are of importance to the purchaser and which
would make the object attractive for the purchaser. In case the purchaser is his client, the
broker would inform him of pros and cons of the object. Often the broker also advises the
parties in determination of the purchase price.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The brokerage will be agreed independently between the broker and his client. The
customary fee will be 2% of the purchase price plus V.A.T. The larger the object the more
flexible is the broker in most cases. The brokers fee becomes due by the time a written
or oral contract of brokerage was concluded between the parties and if the work of the
broker was causal for the conclusion of the real estate purchase contract. This is the case if
the purchase contract would not have been concluded without the brokers’ participation.
It is also possible to agree on a remuneration irrespective of success. Anyhow, such an
agreement is often not accepted by the courts if only stipulated in the brokers’ General
Terms and Conditions and regarded as unreasonable and if the written form which could
be required in such cases was not observed.
11.3. Who is liable for the commission payment?
The brokers commission is paid by the contracting entity. This maybe the seller, the
buyer or – very often – both.
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12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
N/A
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
N/A
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
N/A

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
The more common long term leases are on State Land where lease period is for a
period of 20 years renewable for 4 additional terms of 10 years. The Government reserves
the right to renew the lease.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Long term state land leases are safe. The main threat is that the lease is not renewed
after expiration of intermediate periods.
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13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
N/A.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
N/A.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
N/A
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
N/A
13.7. Is it possible to agree on such pre-emption rights by contract?
N/A
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Depends on Court decision.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF ROMANIA (2010)
By:
Stan Dragomir
(Dragomir & Associates, Constatin Noica st. 159, sector 6, 060052 Bucharest)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
The individuals are allowed to acquire outright ownership of real estate in Romania,
but there are certain exceptions, restrictions or specific conditions regarding the foreigners (e.g. if they are UE citizens or not), type of land (farmlands, forests, lands with natural
resources) and so on.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Yes, such restrictions exists, as already mentioned at point 1.1. from above especially
regarding the acquisition of property.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
No, it is not compulsory that the land owner(s) and the owner(s) of property built on
the land to be one and the same. They can be different / separate.

1.4. Can various sections of a building have different owners?
Yes, various sections of a building can have different owners.
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1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Apart from outright real estate ownership, some other main interests and usage rights
commonly created in real estate are: the usufruct, the right of use, the right of way, the
right of building on someone else’s land, the right to lease or concession (especially for
the public properties)

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
The usage rights are dismemberments of property right being derived real estates
(compatible with private property right), opposable to everyone. The usage rights can be
transferred to third parties by written contracts or by inheritance.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The expropriation is taking place according to the Romanian law only for public utility works (e.g. construction of roads, construction of social tenements, schools, national
security defense), as an exceptional measure, and takes place only after an equitable and
preliminary compensation is offered to the owner.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
The purchaser cannot encumber the right he wants to purchase before the conclusion
of the sale purchase agreement. But it is common the bank to agree upon the financing
if the encumbrances over the right to be acquired is instituted at the same time with the
conclusion of the sale purchase agreement. The most used method of financing by the
bank is to create a mortgage over the respective real estate.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, the same property can be encumbered in favor of more than one financing institution. The law does not forbid that. In the same time it is common for the bank to check
to see if the respective property is encumbered in favor of another bank and, in case it is,
it is its decision whether to give the finance requested and to be the second bank which
encumbers that specific property or not.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes, they are. The percentage is different form a bank to another. Usually, the percentage may be up to 70 % from the value of the real estate, but as said above, it also could be
smaller or bigger according to the respective bank.

3.4. Do banks impose special financing conditions for non-resident investors?
The financing conditions for non-resident investors (as well as those for resident investors) are established by each financing institution, which has this right, limited by some
general rules stipulated by the National Bank of Romania.
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3.5.

What are the costs of entering into and registering a mortgage loan?
The costs for contracting a mortgage loan may vary even a lot form one bank to another; they depend on the bank interest, the commission(s) of the bank and the notary’s
fees (which are to be calculated in direct rela¬tion with the value of the loan).

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
The purchase of a real estate property is subject to VAT if the vendor is a legal person.
Also, the seller has to pay the income tax (if he is a natural person) or the profit tax (if he
is a legal person. The tax rates mentioned above are the following:
−
V.A.T.: 19%;
−
the income tax: 2% – 3%;
−
the tax on profit (for Seller companies): 16%
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
Yes, there is a case when the taxes (in this case the tax is 16% and is related to the value
of the transferred shares) are due when a real estate company is purchased: if the selling
price of the transferred shares is bigger then their value. Per a contrario, the case in which
this tax can be avoided is when the selling price of the transferred shares is equal to their
value.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Please, see the answers from above.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes, because the activities are carried on in Romania and the income is obtained in
Romania.
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4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
The income tax due by the natural person for selling a real estate property is paid at
the moment of sale, directly to the public notary where the contract is concluded. Not the
same thing happens when a company of any type must pay the tax. In this case, we are
talking about the tax on profit which must be paid by companies at the fiscal authority from
their fiscal headquarters, according to the fiscal applicable laws.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Usually, they do not differ very much from the DECO Model Convention, but certain
differences may appear, especially regarding the value of the income/profit tax.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes and the taxes are established by each local authority. These taxes differ from a city
to another.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No, there are no such special taxes or advices to be given.
4.9. What other taxes are to be paid by the owner of the real estate?
As a summarize of the above answers, the owner of a real estate has to pay the local
taxes and, in the event of a sale, the income / profit tax.
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5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The Land Register Book is deemed to be public so it can be analyzed by the purchasers,
but the easiest and most secure way to inspect the documents is to obtain them, if possible, directly and entirely from the Seller.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
No, they can not. The conditions under which the construction will be allowed are
shown in the Construction Authorization, document which can be provided by the authorities only to the Seller (owner of land). But the purchaser can request this document from
the seller directly.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No, there is no such register.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
There are not other main issues or burdens related to a real estate property than those
mentioned above. Besides, the whole history of the ownership right and all the encumbrances over the real estate right should be verified based on the property documents and
the land register excerpts.
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The main formalities that have to be fulfilled are:
STEP 1: The sale or the heredity procedure has to be made through a public notary.
STEP 2: The seller’s title must be registered with the Land Register Book.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, such a possibility exists: between the parties a Pre Sale Agree¬ment can be concluded.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes, by the same previously mentioned Pre Sale Agreement, the seller obliges to sell
and the buyer obliges to buy the real estate within a certain period of time. In order to be
100 % effective, the Pre Sale Agreement has to be notarized and registered with the Land
Register Book of the real estate. Usually, a small part of the price (maximum 10 %) is paid
by the buyer at the moment of the Pre Sale Agreement.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
According to the Romanian Law, there is no request for such a period of time. In most
of the cases, the property right is transferred at the same moment of signing the Sale
Purchase Agreement, unless the parties decide otherwise.
6.5. How can the rights to the property be fully protected against third party intervention?
In order to be opposable to third parties, the rights over a real estate property must be
registered in the Land Register Book.
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6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
The purchaser can rescind the purchase if the seller does not accomplish the
obliga¬tions undertaken under the contract. The rescission can intercede without any intervention of the Court if the parties expressly mentioned this rescission in the contract by
a special clause. Otherwise, a court procedure has to be followed in order to obtain a court
decision concerning the rescission.

7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
If the price of the sale is not paid till the moment of sign¬ing of the Sale Purchase
Agreement, there are several ways that protect the seller, through the Sale Purchase Agreement:
(i)

the transfer of the property right can be postponed till the date of payment of the
price under the condition that, if the time limit expires and the price is still not
paid (fully or partially), the Sale Purchase Agreement is to be considered terminated and the parties are going to be put in the position they found themselves
before its signing;
(ii) it can be inserted in the Sale Purchase Agreement and in the Land Register Book
a clause stating that, for example, in case of a future sale of the real estate by the
buyer, such sale is to be conditioned by the present sale and the amount which is
due to the present seller must be paid with priority to him by the buyer.
7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Mainly, the seller must warrant that he is the owner of the real estate right and that the
sold object does not have any undisclosed defects that the purchaser may not be aware
of. Any other warranties agreed by the parties may also be in¬serted in the Sale Purchase
Agreement, if the parties consider it useful.
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8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Yes. According to the law it is compulsory that any sale-purchase agreement having as
object real estate transaction is notarized. The notary has the following main obligations:
(i) to obtain the land register excerpt;
(ii) to check the identity of each contracting party and the validity of the mandates
presented by their representatives, if any;
(iii) to observe and verify the real intention of the parties;
(iv) to check if the parties scope of the transaction is according with the law;
(v) to present to the parties the legal consequences of the document they intend to
sign;
(vi) to verify any document related to the real estate and to the parties, needed in
direct connection with the transaction (ex: property title of the seller);
(vii) ) to read the contract in front of the parties, before its signing, and to ask them if
they understood its content and if they agree with it;
(viii) to perform the legal steps in the view of registration the Sale Purchase
Agree¬ment with the Land Register Book.

8.2. Can notaries be freely appointed by the parties involved?
Yes, the public notary can be freely appointed by the parties involved in the case of
a Sale Purchase Agree¬ment. But, in the case of an inheritance procedure, it must be
respected the territorial competence stipulated by the law.
8.3. If a notary is required, what would be the accruing notary fees?
According to public notary law, the National Union of Notary Public Council establishes the minimum fee for each service and notarized act. The notary fees represent a
percentage of the value of the transaction, depending this value. They are not subject to
nego¬tiation and VAT is applicable to them.
8.4. Who pays the notary’s fees?
Usually, notary fees are the paid by the buyer, but the parties can agree otherwise if they
want to.
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9.

Land Register

9.1. What is contained in the land registry?
The land book is be formed of a title, indicating its number and the name of the locality
in which the building is situated, as well as of three parts:
A.
a)
b)
c)

B.
a)
b)
c)
d)
e)
f)
C.
a)
b)
c)
d)
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Part I, referring to the description of buildings, which includes:
the running number and cadastral one of each building;
the surface of land, the destination, the category of use, and, as applicable, the
constructions;
the plan of the building with the vicinities, the description of the building and the
inventory of co-ordinates of the location, for each real estate separately, form the
annex to part I.
Part II, referring to registrations on the property right, which includes:
the owner’s name;
the legal document or deed constituting the title of the property right, as well as
a mention of the document on which this right is founded;
property transfers;
easements constituted in favour of the building;
legal deeds, personal rights, or other juridical relationships, as well as actions
regarding the property;
any amendments, rectifications, or notifications that would be made with regard
to registrations in the title, in part I or part II of the land book.
Part III, referring to registrations on divisions of the property right and charges,
which includes:
trust, usufruct, use, utilisation, habitation rights, easements to the charge of the
subdued fund, mortgage and real estate privileges, as well as the tenancy and
assignment of revenue for a period of more than 3 years;
legal deeds, personal rights, or other legal relationships, as well as actions regarding the real rights registered in this part;
the distraint, the prosecution of the building or its revenue;
any amendments, rectifications, or notifications that would be made with regard
to registrations effected in this part.
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9.2. Can purchasers rely on what is contained in the land registry?
Yes, the Land Register is considered trustful. Even so, professional legal checking of
the property title and its history is strongly advised having in view the numerous changes
in the Romanian legislation during the past years.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
N/A

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
In an estate deal, the broker’s function is to identify a buyer for a real estate or to find
a real estate which is potentially for sale for an existing buyer.
Mainly, the broker intermediates the transactions between private individuals / entities
who want to sell a real estate and those ho want to buy it.
Also, the broker is supposed to analyze the real estate market. If the client is the purchaser,
the broker informs him about pros and cons of object, and if the client is the seller, he
promotes the object, makes it look attractive for eventual purchasers.
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11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
Usually, the broker’s commission is set to 3 % from the value of the Sale Purchase
Agreement, but the percentage presented above can also be smaller or bigger. The commission is established from the beginning between the broker and the parties of the Sale
Purchase Agreement and can be subject to negotiation.
11.3. Who is liable for the commission payment?
Usually, the broker’s commission is paid by both the buyer(s) and the seller(s).

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
If there is only one owner, the property right over the real estate will be transferred to
his heirs according to: (i) the deceased’s will (if there is one) or (ii) to the applicable legal
provisions.
If there are several owners and one of them deceases, his heirs (established based on
the procedure mentioned above) will receive his corresponding quota from the property
right over the real estate and will become, along with the other owners, co-owners of the
respective real estate. So, the owner(s) alive do not lose his/their right over the real estate.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
There is no restriction or special treatment for non-residents in a legal inheritance
procedure. If it is the case of a will, there are restrictions for non-residents regarding the
inheritance of the land, but not concerning the buildings.
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12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
In this case the applicable law is the law of the country where the real estate is located.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
There are such possibilities since the Romanian Laws does not restrain the right of the
parties to conclude long-term lease contracts.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes, they are. If a contract is carefully negotiated and prepared before its signing, there
should not occur any further unpleasant surprises. The long term lease contracts (as any
other lease contract) may terminate in the following main situations:
i)
ii)
iii)
iv)
v)

expiry of the stipulated term;
unilateral denunciation of the contract, in the conditions agreed in its content;
cancellation for non fulfillment of parties’ obligations;
the destruction of the real estate;
the annulment by the court of the owner’s title.

13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
As mentioned before, there is no special requirement to be fulfilled, in the sense that
without having it fulfilled, the contract may be null or void. As for the duration of the lease,
if it is of three years or more, the contract has to be registered with the Land Register.
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13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
In this case, the purchaser of a real estate - object to a lease agreement - is obliged
to respect its provisions. In this way, the law protects the lessee from unexpected and
unavoidable termination of the contract by the lesser.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes, of course. Any lease agreement can be registered with the Land Register upon the
request of any contracting party.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
The lessee has such a pre-emption right only if it is foreseen by the Lease contract.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes, it is possible, if the parties agree; the law does not forbid that.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
If the lessee does not leave the premises by his own will, there has to be followed a
procedure in front of the court, procedure which may last considerably (e.g. 1 or 2 years).
This happens because the forced eviction can be started only after the court’s decision is
final and binding (after the judging of the appeal on points of law).

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF SLOVAKIA (2008)
By:
Diana Herenyiova
(Konecná & Safár, s.r.o., Ventúrská 12, 811 01 Bratislava – Staré Mesto)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes. However non-resident individuals and legal entities are generally entitled to
acquire ownership rights to real estate in the Slovak Republic, except that they may not
acquire ownership rights to agricultural and forestry land. However, there is no restriction
for Slovak companies to acquire real estate, even though these companies are owned from
abroad. There are other specific exemptions from this general rule, e.g. caves or mineral
resources which are owned exclusively by the Slovak Republic.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Please see the answer to question above.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
The answer to both questions is generally no. However, houses can be parceled out
into condominiums. Commercial property can be parceled out as well.

1.4. Can various sections of a building have different owners?
N/A
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1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
N/A

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Please see the answer to question above.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The state can force land owners to sell land to it in case of expropriation. The expropriation is possible only on the basis of the decision of the Building Office issued in expropriation proceedings upon the legal conditions specified in the Act on the Territorial Planning
and the Building Order (hereinafter referred to as “the Building Act”), which are (a) only
in public interest (construction of roads, railways etc.); (b) only in inevitable extent; (c) in
accordance with purpose and intention of the territorial planning; and (d) only if the goal
of the expropriation cannot be reached by another way. Financial compensation is payable to the owner for the expropriation. The sum of financial compensation is stipulated
pursuant to the market price of the real estate determined by the expert’s report, whereas
the price of equal or comparable real estate from the same time, same place and with the
comparable quality is considered as the market price of the expropriated real estate.
The newly adopted Act on extraordinary measures during the preparation of certain
highway constructions and construction of the roads for motor vehicles (hereinafter referred to as the “Act”), allows the development of highways and roads for motor vehicles
on real estate. The state can develop highways or roads for motor vehicles without the
prior consent of the real estate owners. The ownership of the state to the affected real
estate shall be proved only at the occupancy proceeding stage before the occupancy permission is issued, but it does not need to be proved at the time of development. No time
period in which the state must settle the ownership rights to the real estate is set out by
the act. The subject of the Act regulates also the form of compensation to the owners
after expropriation. Compensation can be in the form of financial compensation or in the
form of provision of a compensatory flat or house. A constitutional appeal has been filed
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against the Act, at the Constitutional court of the Slovak Republic. This is because of the
possibility of development of highways and roads for motor vehicles on real estate at the
time, when the land is still in the ownership of the natural person or legal entity and not in
the ownership of the state and because of the possibility of facilitation of expropriation of
completion without effectively providing the compensation.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Property can be subject to encumbrance in favour of the purchaser prior to the transfer
of the title. Usually, the seller in the purchase agreement gives his consent for it and delegate the purchaser (because the seller is still the owner of the real estate) by the Power of
Attorney to apply for registration of mortgage in favour of his financing bank.
The most used method of financing by the financing bank (lender) is to create a mortgage over the respective real estate. Besides mortgages, financing bank might require
from purchaser to secure the obligation with the pledge of movables or other assets, a
bank guarantee, insurance of ability to pay the respective claim, guarantee of a third party,
promissory notes, etc.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, the same property can be encumbered in favour of more than one financing bank.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Bank institutes do finance of the purchase of real estates. Usually, the financing is
limited to 70% or 80% of the loan value (if the guarantee for the bank institutes is higher
than the financing in amount of 100% of the loan value can be provided).

GGI Practice Group Real Estate

c 163

C.12.
3.4. Do banks impose special financing conditions for non-resident investors?
The rules for financing (loans and credits) set out by laws (Civil Code and Commercial Code) are the same for natural persons and legal entities regardless their residency.
However, there are certain differences in the application of certain general rules in case the
agreement is concluded between entrepreneurs and/or the government (municipality or a
similar entity) and in case when one of the parties is not an entrepreneur or the government.
3.5.

What are the costs of entering into and registering a mortgage loan?
The costs for contracting a mortgage differ in respective bank institutes (establishing
fee is approximately from 0,75 to 2% of the loan value).

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
As of 1st January 2005 the real estate transfer tax is not charged on transfers of real
estate (purchase). However, transfers of real estate might be subject to VAT tax and Income
tax.
The transfer of land or a building in general is not subject to VAT. If the seller (transferor) is a registered VAT payer and the real estate delivery takes place within the five-year
period following the issuance of the occupancy permit (in Slovak “kolaudačné rozhodnutie”), the delivery (sale) of the real estate (the respective building including the building
land underneath the building) is subject to VAT. The delivery of the real estate can be subject to VAT after this five-year period if the transferor decides so. The delivery of building
land is subject to VAT, unless it is delivered with the building after the five-year period since
issuance of the occupancy permit. The VAT rate for real estate transfer is 19%.
The capital gain from a transfer of land is generally subject to the 19% income tax. If the
seller (transferor) is a natural person, the capital gain can be exempted:
1.
2.
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In case of apartments: if the owner had their permanent residence registered at
the address of the apartment for at least two years.
In case of real estate acquired by inheritance from the ascendants or spouse: if
the deceased person could apply for the exemption mentioned in section 1 or if
the real estate was owned by the deceased person for at least five years.
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3.
4.

In case of real estate acquired on the basis of the certain acts on rehabilitation of
injustice and restitution.
In all other cases: if the real estate was acquired five years prior the respective
transfer.

Please note that the above-mentioned exemptions do not apply in case the real estate
was used for any entrepreneurial purposes or if the income is based on a future contract
on the transfer of the real estate executed prior to the relevant exemption period.
Under the Slovak VAT law sale of part of enterprise (real estate company) is not subject
to VAT.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
Please see the answer to question above.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Capital gain (profit) from the transfer of real estate owned by a company is always
subject to the corporate income tax of 19%.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes, the foreign investors have to pay taxes for rental income in Slovak Republic when
the rented real estate is located in the Slovak Republic.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No, there are no particular legal forms which specifically regulate the taxation of income tax for the property.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
As regards taxation of income from rental of immovable property, the Double Taxation
Conventions concluded between the Slovak Republic and the third countries generally follow the provision drafted in the Art. 6 of the OECD-Model Convention.
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4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, the ownership of a real estate property is the subject to regular (local) tax – real
estate tax (“daň z nehnuteľnosti”). Real estate tax is payable to the municipality, where the
real estate is located.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No, there are no special taxes for investing companies based in tax heaven territories.
4.9. What other taxes are to be paid by the owner of the real estate?
Real estate tax, income tax, VAT tax. For the conditions of tax payment please see the
text above.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The property owners as well as encumbrances are registered in the register of immovables of the Slovak Republic (hereinafter referred as the “Cadastre”).
Recently, an electronic on-line system of the Cadastre was established. The information
is accessible through the internet free of charge. The information provided electronically
is fundamental and serves only for informational purposes, as electronically processed
extracts are not legally binding. Please see also the answer below.
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5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
The information registered in the Cadastre is public. Generally everyone has the right
to access the cadastral documentation (except the collection of deeds (“zbierka listín”)
containing mainly agreements, decisions of state authorities and notarial deeds to which
public access is limited) and to make extracts, copies or outlines thereof. The investor can
generally obtain all information he might reasonably need on encumbrances and other
rights affecting the real estate. However, certain information recorded by the Cadastre is
confidential (e.g. personal data of holders of rights, price of agricultural and forestry land).
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
Such register does not exist.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The data on the rights to the immovables as well as the data on the rights following
from the administration of the state/municipal/higher territorial units’ property are all
recorded in the Cadastre. The Cadastre serves as unified state register, which is territorially
divided into local Cadastral Administrations. The Administration of the Cadastre on the
territory of which the real estate is situated is competent for related cadastral procedures.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
Generally real estate (such as land or buildings) is sold and purchased on the basis
of a sale/purchase contract on the purchase of real state (hereinafter referred to as “the
Contract”) pursuant to the Civil Code. However, the sale and purchase of residential (e.g.
flats) and non-residential premises that are a part of a residential building is governed by
the Act on Ownership of Apartments and Non-Residential Premises.
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The Contract on the purchase of real state, or residential or non-residential premises
(hereinafter only “the Contract”) must be concluded in writing and the signature of the
transferring party must be verified by a notary public.
The essential elements of the Contract are arrangements of contractual parties on the
subject of the purchase and the purchase price. In the case of the sale/purchase of residential and non-residential premises further particulars than those stated above must be
contained in the Contract.
The Contract becomes valid upon its execution by the parties, unless agreed otherwise,
although such transfer of ownership rights to immovables becomes effective only at the
moment of registration of the transfer with the Cadastre.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Purchaser and seller can enter into contract on future purchase contract. This might
assure the intention and will of the seller to conclude the purchase contract and afterwards
may tend to transfer ownership of the real estate but can not assure the acquisition of
the estate in an early stage. If the seller does not conclude the purchase contract which is
mentioned in future purchase contract (future purchase contract must contain minimal
requirements and formalities of purchase contract) than purchaser can apply to substitute
the consent of seller for conclusion of the purchase contract by the consent of the court.
Pursuant to the Civil Code, the purchaser acquires the ownership title to immovables
at the time of the registration of the transfer of ownership on the basis of the relevant sale/
purchase contract by the Cadastre. Therefore, the registration of sale/purchase of land
has the constitutive effect. The period in which the ownership rights to immovables are
registered into the Cadastre can be shortened by an official extra fee paid to the Cadastre
Office.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
It is common in the Slovak Republic for sellers to provide contractual warranties to the
buyers. The scope of warranties fully depends on the volition of the contractual parties.
The warranties usually consist of declarations regarding the factual status of the real estate
(e.g. suitability for specific purpose), legal status of the real estate (e.g. exclusive ownership of the seller, third party rights, easements, potential disputes) and other issues (e.g.
environmental issues).
The main function of warranties is to provide the buyer with a higher degree of legal certainty on the subject of a purchase. Such warranties are required to provide the buyer with
sufficient scope of effective legal instruments, which can be applied in case a particular
warranty proves to be untrue.
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Usually, warranties are not recognised as substitutes for a due diligence carried out by
the buyer.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
Usually priority application to the Cadastre Office and an extra fee (official fee for prior
registration of the right) will shorten the period of time required between the conclusion of
the purchase contract and passing the ownership.
Applications for registration with the Cadastre are processed in the order in which they
are received. The year, the month, the date, the hour and the minute of the submission
and the ordinal number shall be marked on the application for registration. The rights recorded in the Cadastre should not be contradictory. The rights (e.g. lien) recorded at a later
date are enforceable only to the extent that they are not harming any rights recorded at
an earlier date, therefore, prior registered rights possess the preferred enforceability over
enforceability of later registered rights, and the registered rights prevail over unregistered
rights.
6.5. How can the rights to the property be fully protected against third party intervention?
The ownership (and rights to property) is granted by Slovak law (by Constitution of the
Slovak Republic). In case of breach of the rights, there exist different kinds of protection
(upon the Code of Civil Procedure, Criminal Code, etc.) which should by used by the owner,
possessor or by lessee. Exact kind of legal protection depends on intensity and nature of
breach of the rights.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
In case of non fulfilment or misrepresentation, the seller may be held liable to the
purchaser. Legal consequences (including withdrawal from the Contract, adequate reduction of the purchase price and/or compensation for damages and unjust enrichment) vary
depending on each particular non fulfilment or misrepresentation and on wording of purchase contract.
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7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The purchase price should be paid by the purchaser to the notarial custody before the
moment of the transfer of the ownership. Notary public will pay the purchase price to the
seller after the fulfillment of agreed conditions (e.g. after submission of the ownership title
of the new owner, or after submission of the application to the Cadastre for the registration
of the ownership right). Notarial custody is the institute, which guarantees that purchase
price will be paid to the seller after the fulfillment of the agreed conditions.
The purchase price should be also paid to the seller before the transfer of the ownership upon the agreement.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Liability for intentionally wrong statement cannot be excluded by the seller. Other liability can be excluded. However, mostly the seller at least must warrant in the purchase
contract that no undisclosed defects are known to him. This means that he is liable to
the extent that such statement is wrong. Many others warranties are possible and often
achieved by investors.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
All agreements on the transfer of immovables or on the creation of any encumbrances
in the Slovak Republic must be executed in writing and the signature of the vendor (person
bound by the encumbrance) has to be verified. This verification is provided most often by
a notary. In certain cases the notaries also write notarial deeds containing the respective
contracts.
The notary’s professional education is based on that of a judge or a lawyer. The notary
has so keep strict neutrality. He is not allowed to privilege one party to another. Therefore,
in case of bigger transactions drafts of the purchase contracts (in the form of notarial
deed) usually are prepared and discusses by the parties or by lawyers of the parties.
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8.2. Can notaries be freely appointed by the parties involved?
Yes, the notary public can be freely chosen by the parties.
8.3. If a notary is required, what would be the accruing notary fees?
Notaries are paid for verification of signatures on a flat rate basis according to the
respective legal regulation. In case of writing notarial deeds containing sale/purchase contracts the remuneration is calculated on a percentage of the value of the property.
8.4. Who pays the notary’s fees?
For verification of signatures, the fees shall pay the person whose signature is verified.
Fees (for verification of the signature or for writing of a notariad deed) can be also paid
upon the agreement of the parties to the contract.

9.

Land Register

9.1. What is contained in the land registry?
The data on the rights to the immovables as well as the data on the rights following from the administration of the state/municipal/higher territorial units’ property are
recorded in the Cadastre (Land register). Cadastre contains entries regarding the size and
the exact location of the premises, the owner and the encumbrances. Cadastre also contains the collection of deeds (“zbierka listín”) containing mainly agreements, decisions of
state authorities and notarial deeds to which public access is limited.
9.2. Can purchasers rely on what is contained in the land registry?
The cadastral data is considered as trustworthy and of obligatory character if not proven otherwise. Thus, a bona fide third party (also the purchaser) can consider the cadastral
information on title as correct and complete.
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10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No, the court is not involved in the acquisition of the real estate rights.
10.2. If yes, what would be the accruing court fees?
N/A

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
Involvement of agents (brokers) in real estate transactions is not mandatory in the
Slovak Republic.
However, the third party in real estate transactions is often represented by brokers,
which offer intermediation services to the parties. Broker might be appointed either by the
seller, for purposes of identification of and addressing prospective buyers, or by the buyer,
usually, in order to locate a suitable immovable.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
A success commission or a fee based either on a percentage of the purchase price, or
represented by a fixed lump sum is commonly charged by brokers in the event of a successful transaction. Amount depends on agreement and on type of real estate.
11.3. Who is liable for the commission payment?
The broker’s commission is paid by the contracting entity. This may be the seller, the purchaser or very often both.
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12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
The real estate will be inherited by the heritor (if there any exist) and if he/she will not
refuse to accept inheritance.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
Under the Act No. 97/1963 Coll. on International private law, the inheritance legal relationships are administered by the law of the sate, of which the decedent was a citizen.
If a member of the inheritance proceeding is a non-resident than the Notary Public shall
provide a certified interpreter.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
Applicable law to an inheritance process where non-resident owner are involved is the
law of the state, of which the decedent was a citizen.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes, there are legal possibilities for conclusion of long-term lease contracts. Under the
Slovak legislation the lease contract on business premises may be concluded either for an
indefinite or definite period of time (term of the lease contract is upon the agreement of
contractual parties). The length of term is one of the essential elements of a lease contract
on business premises. Absence of a provision on length of the lease in a lease contract
shall be the reason to consider the contract invalid. It means that it must be explicitly
stated in the contract that the lease is concluded either for an indefinite period of time or
for a definite period of time with the exact length of term.
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13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
If a lease of business premises is agreed for an indefinite period of time, each party
(landlord or lessee) may terminate the lease contract by notice in writing without stating
any reason, unless otherwise agreed. The notice period is three months, unless agreed
otherwise. If a lease of business premises is agreed for a definite period of time the lease
contract may be terminated by the notice in writing for reasons explicitly stated in the Act
on Lease and Sublease of Non-residential Premises (hereinafter referred to as “the Act”).
The regulation of the grounds for termination defined in the Act may not be subject to any
alteration or omission, however the prevailing opinion is that the parties may agree at their
discretion on further grounds of the termination of lease. Furthermore, the lease shall be
automatically terminated provided that a) the subject of the lease ceases to exist; b) upon
the death of the lessee unless the heirs of a deceased person, who was a lessee, notified
the landlord within 30 days after his death of their intention to carry on with the lease; or
c) the legal entity shall cease to exist (only in case of lessee). In some cases the parties are
allowed to withdraw from the lease contract.
Under the Civil Code the lease contract shall be renewed under the same terms and
conditions as it was originally agreed if the lessee uses the business premises after the
expiration of the lease and the landlord files no petition for surrender of the things or for
eviction of the real estate against the lessee with the court within 30 days.
It is at the discretion of the parties to agree on some reasons of compensation on
termination of the lease contract.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
There is no form requirement in that sense (long-term lease contract) that without
fulfilling a form requirement the contract is null and void.
Any lease contract on residential or non-residential premises must be in writing, must
contain subject and purpose of the lease, amount and maturity of the rental costs and
payment conditions. If lease is not agreed for an indefinite period of time than lease agreement must contain expressly stated definite period of time. If the contract does not contain
the above mentioned terms than it is considered void.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Upon a sale of property being the subject of lease, the rights and obligations of the
former owner as the landlord set out in the lease contract are transferred to a new owner.
The tenant and former owner shall be responsible for settlement of their mutual liabilities
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that arose prior the sale of property. The tenant and landlord can be responsible in respect
of pre-sale non compliance.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Under the Section 1 of the Act No. 162/1995 Coll. on Cadastre of the real estates and on
registration of the ownership and others rights to the real estates (hereinafter referred as
the “Cadastre Act“) it is applied, that if the lease of the land lasts or should last at least five
years than information about the lease is information of Cadastre and should be registered
in the Cadastre.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No, the lessee has not any pre-emption right over the property in a sale scenario. Preemption right can be contractually agreed only in case of purchase agreement or in case of
others kinds of transfers of ownership to the real estate as a donation, exchange of the real
estate etc. (lease does not represent the transfer of ownership).
13.7. Is it possible to agree on such pre-emption rights by contract?
N/A
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
After the expiration of lease, the lessee is obliged to return the leased real estate in the
state as real estate was before the commencing of the lease. If the lessee refuses to quit the
leased real estate, than the landlord must at latest in 30 day after the expiration of the lease
contract file a petition against the lessee for eviction of real estate. After the commencing
of the court proceeding, it depends from respective court how long will it take to evict a real
estate. Generally, in clear cases the duration will be round about four, five months.
If the lessee uses the real estate after the expiration of the lease and if the landlord files no
petition for surrender of the things or for eviction of the real estate against the lessee with
the court within 30 days, the lease contract shall be renewed under the same terms and
conditions as it was originally agreed under the Civil Code.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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C.13.

VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF SPAIN (2008)
By:
Javier Carretero Moreno
(Javier Carretero y Asociados – Abogados, C/Jacinto Benavente 11,
3-2 Edificio Marbeland, 29601 Marbella, Málaga)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes. However, there are some restrictions referred to individuals under legal age, or
incapacitated persons, who may require legal representatives.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
No.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Coincidence in the owner of the premises and the owner of the building is not a condition, although this is the standard situation. You can find exceptions to this in those buildings based on a right of surface, where the builder has a right of use and built on a land
owned by a third party.
Yes. A whole building can be described and divided into different properties: apartments, storage rooms, parking spaces, etc. All these premises will be usually registered in
the Land Registry separately, can be subject to independent transmissions and will have
different owners.
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1.4. Can various sections of a building have different owners?
N/A
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Which in practice important kinds of usage rights are existing besides ownership?
Lease; usufruct (right of using); right of surface; precarious.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Lease rights can be assigned to third parties, only if you obtained the agreement of the
lessor. You can also sub-let by obtaining the previous approval of the lessor.
Usufruct can be freely assigned to third parties, by a lease or transmission, although
those transmissions will be valid only until the finalisation of the usufruct’s term.
The right of surface can be freely assigned to third parties, unless otherwise agreed in
the right of surface agreement.
Precarious can be transmitted by hereditary rights, unless it was granted due to the
personal conditions of the assignee.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Expropriation can be decided by the State, the regional government of the municipality,
and it should be based and guaranteed by public utility or social interest reasons.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
It is not usual that financing entities accept only rights expectations as guarantee of
the amounts lent. In most of the cases the financing is guaranteed by the registered rights
(therefore once the title has been already granted and registered in the Land Registry);
in those cases where the funds should cover the whole or part of the price, the loan is
guaranteed with a mortgage on the property granted to the buyer simultaneously with the
acquisition.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes. Nevertheless, it must be taken into account that the registration process in Spain
is governed by the principle of priority, and therefore the right of preference in recovering
the debt will protect the mortgage right registered firstly.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Banks usually finance the acquisition of real estate properties. The amount to be financed depends on the value of the property to be mortgaged and obtained by an independent appraisal appointed by the bank. Depending on the market situation and the market
prices, the finance will cover around 70%-80% of that value.

3.4. Do banks impose special financing conditions for non-resident investors?
Banks usually offer special conditions to non-resident investors. However, and due to
the characteristics of said investments (proof of the incomes, age of the investors, etc,)
the amount to be financed and the term of the mortgage are slightly reduced from the
standard ones.
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3.5.

What are the costs of entering into and registering a mortgage loan?
Basically the following:
(i)

Legal costs: Stamp Duty (1% on the total amount financed, plus interests and
expenses); Notary fees; Land Registry fees.
(ii) Banking costs: Appraisal fees; commission on the study of the operation (if any);
commission on the opening of the operation (if any)

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
The first transmission of dwellings (directly from the developer) is subject to 7% V.A.T.
The second and subsequent transmissions is exempt of V.A.T but subject to 7% Transfer
Tax; under certain conditions parties are able to agree resigning said exemption and the
transmission becomes subject to V.A.T. again.
The transmission of urban land and premises is always subject to V.A.T. and the tax rate
is 16%.
When the seller is not a VAT taxpayer, the transmission is subject to 7% Transfer Tax.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
The sale of shares of a company is exempt from any indirect taxes, except where at
least 50% of its assets is formed by real estate located in Spain and the purchaser acquires
control over said company (which means to acquire more than 50% of the share-capital);
in this case, transfer tax is to be paid by the purchaser of the shares, according to article
108 of the Spanish Securities Market Law as it would be considered as the transfer of
the property itself. Transfer tax rate is at present 7% on the market value of the property.
Therefore, if none of the buyers get more than 50% of the shares (directly or indirectly), the
Transfer Tax would not be due.
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4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Capital Gain obtained from the sale of a real estate property located in Spain will be
subject to taxation in this country. Current tax rate is 18%.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Non-resident taxpayers have to pay 24% on the rental income quarterly, without being
allowed to deduct any cost.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
The taxation of income is regulated according to the nature of the taxpayer, Personal
Income Tax (IRPF) for individuals resident, Corporate Tax (IS) for Spanish Companies and
Permanent Establishment and Non-Resident Income Tax (IRNR) for non-resident individuals and entities. A “Trust” is a legal form that the Spanish Legislation does not contemplate.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
In general it follows the OECD Model.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Every property is liable to local rates (IBI) payable to the correspondent Town Hall.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
Yes. There is an annual 3% Special Levy calculated on the basis of the cadastral value
of the property.
4.9. What other taxes are to be paid by the owner of the real estate?
N/A
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5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The investor will be able to freely access to the information of the Land Registry files,
including the ownership, the existence of any lien or encumbrance, etc.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes. Construction licenses are granted by the Town Hall, and Town Planning and Construction Departments of the municipality may allow the investor to review the file and
confirm the existence of the corresponding permits.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
The National Government publicizes a list of pollutant activities. Owners of real estate
where these activities have been carried out should declare that upon the formalisation of
the Public Deed of transmission of the real estate, registering that information in the Land
Registry.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
Issues to be checked:		

Source of information:

Ownership			
Mortgages and other charges
Urbanistic burdens		
Legal rights (servidumbres)
Community Rules and expenses
Insurances			
Taxes			

Land Registry
Land Registry
Land Registry/Municipality
Land Registry
Land Registry/Community Administrator
Land Registry (if on the building responsibility)
Local Tax Office/Municipality
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
There must be an agreement on the property and the price. Parties should be in a
position, under a legal point of view, to sell and buy real estate rights. A private agreement
of purchase will be enforceable between the parties, although a Public Deed of purchase
should be granted to register the transmission in the Land Registry, and therefore become
public and enforceable before third parties.
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
There are several standard private agreements that may assure the acquisition of the
real estate, such as the option to purchase agreement, although to be fully efficient it is
recommended that they can be formalised into a Public Deed and registered in the Land
Registry. However, upon the granting of said kind of agreement the seller usually receives a
part of the price of the purchase (approx. 10%), therefore it is advisable that this document
reflects the possibility of the investor in cancelling the contract and recover the deposit
paid, and subject to the information obtained during the due diligence.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
During the due diligence process several private agreements can be agreed in order to take
the real estate out of the market. The non-transmission of the property to a third party can be
guaranteed through penalty clauses to the seller, and the “good faith” alleged by such a third
potential buyer can be also avoided by the registration of said agreement in the Land Registry.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
According to Spanish Law, the formalisation of the Public Deed of purchase means
the valid and full transfer of the ownership rights on the real estate. Laws to improve the
coordination between Notaries and Land Registries regulate a procedure of immediate
communication from the Notary to the Land Registry and upon the closing of the sale, so
the priority of that transaction is duly protected.
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6.5. How can the rights to the property be fully protected against third party intervention?
By its registration in the Land Registry records.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
The possibilities could be (i) those specifically agreed in the contract, or (ii) those
stated by Law, i.e. relevant and hidden defects of the real estate.

7.

Protection of the seller

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
As the ownership rights are transferred upon the formalisation of the Public Deed, it
is usual that the full payment of the price is received by the seller at this stage. If by any
reason a part of the price is deferred to a latest stage it can be guaranteed with a resolutory
condition (that can be registered in the Land Registry), which will allow the seller to cancel
the purchase if he is not receiving the whole price within the period agreed.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
According to Law, the seller is liable for these relevant and hidden defects of the real
estate sold. This liability can be renounced in the agreement only is the seller ignored them
upon the sale.
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8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
The assistance of a Notary is usual in the real estate transactions. Even more, it is
necessary if you want this deal to have access to the Land Registry. The notary will ensure
that the agreements between the parties comply with the general principles of Law.

8.2. Can notaries be freely appointed by the parties involved?
Yes.
8.3. If a notary is required, what would be the accruing notary fees?
Notary fees are regulated by Law, and they are calculated depending on the nature of
the agreement contained in the Public Deed, the value of said agreements and the parties,
amongst other.
8.4. Who pays the notary’s fees?
According to Law, the Notary fees of a real estate transaction shall be assumed by both
parties, and split between them approximately in a basis of 80% by the buyer and 20% by
the seller.
The parties can negotiate this issue, and can agree that only one of the parties assume
the Notary fees.

9.

Land Register

9.1. What is contained in the land registry?
Description of the real estate, identification of the owner, agreements that affect the
premise, liens or encumbrances existing and that can be registered.
9.2. Can purchasers rely on what is contained in the land registry?
Yes. Only the information obtained from the Land Registry affects third parties.
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10. Court
10.1. Is the court involved in the acquisition of real estate rights?
They can be involved when a property is transmitted at a public auction, in a case of
insolvency.
10.2. If yes, what would be the accruing court fees?
It will vary, depending on the nature of the claim and the litigation procedure, as well
as on the value of the real estate involved.

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
Basically and in the practice to put seller and buyer in contact. Some regional normative obliges them to comply with detailed information procedures, in order to ensure that
the buyer will receive full and clear information about all the details of the transaction.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
Usually they charge a commission of 3% to 5% of the sales price, although this could
vary depending on the market situation. The commission usually falls due upon the closing
of the deal, with the signature of the Public Deed of purchase.
11.3. Who is liable for the commission payment?
As the services of the agent are required by the seller, he normally is the counterpart of
the sales agreement with the agent and therefore he pays the commission, although that
amount is usually included in the sales price.
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12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
All the rights and obligation of the deceased are transferred to his/her heirs, including
the ownership of the real estate. Notwithstanding, the transfer of title shall be formalised
in a Public Deed to have access to the Land Registry.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No special treatment exists. However, as the inheritance process will be governed by
the national law of the deceased, this law should be proved through the corresponding
certificate of law, unless it is well known by the Notary and authorities.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
According to the rules of our national Law applicable to private international law procedures, the inheritance process shall be governed by the national law of the deceased.
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13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Spanish Lease Act refers to two different lease agreements (i) related to a property for
regular living (domestic home) and (ii) related to a property not for regular living. First
category is subject to a minimum and compulsory term of 5 years, so even if the initial term
agreed is under this term, the contract should be extended until year 5, unless otherwise
decided by the lessee. If the lease is not cancelled prior to the finalisation of the 5 years
term, it will be extended for an additional period of 3 years. The tenant will be able to
renounce to both compulsory terms, by the communication to the lessor with a pre-notice
of 30 days. Second category will be subject to the agreements freely stated in the contract,
including the period and the conditions to rescind.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
After the compulsory period of 5+3 years for lease agreements described in (i), both
categories of lease agreements (i) and (ii) will be valid and in force during the term agreed
in the contract.
The lessee can terminate a long-term lease contract by a pre-notice of 30 days before
the finalisation of any of the initial yearly periods (5), or any of the yearly extensions (3).
In those lease agreements with a term over 5 years, the lessee will be entitled to cancel
the lease if the initial five-year term has been completed, and giving a pre-notice to the
lessor of two months.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
No. A lease agreement can be valid even if it has been verbally agreed, although any of
the parties can request the other to formalise the agreement in writing.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes. The lease agreement is not affected by the transmission of the real estate, and the
rights of the lessee remain the same.
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13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes, by formalising said lease in a Public Deed and apply for its registration in the Land
Registry.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
According to Lease Act, the lessee will have a pre-emption right over the property that
is being sold, which can be renounced only in those lease agreements for a period over 5
years.
13.7. Is it possible to agree on such pre-emption rights by contract?
It is very difficult to give a definite term. The claim to get the eviction of a lessee is filed
in the court related to the situation of the property, and the term to obtain the eviction will
depend on the work planning of each court. Average terms vary between 4 to 12 months,
approximately.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
N/A

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF UNITED KINGDOM (2009)
By:
Alan Rajah
(Lawrence Grant, Chartered Accountants,
2nd Floor Hygeia House, 66 College Road, Harrow, Middlesex HA1 1BE )

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes individuals are allowed to acquire outright ownership of real estate in the UK.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
There are no restrictions for foreigners to acquire property in the UK.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Yes, landowners can be separate to the buildings on the land. In the case of houses,
mixed use and commercial developments a type of land registration called “commonhold”
is available. Commonhold combines freehold ownership of a single property within a larger development with a membership of the company that owns and manages the common
parts of the development.

1.4. Can various sections of a building have different owners?
Yes.
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1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
The most common rights created are occupational short leasehold interests any length
of time up to (50 years) and long leaseholds which, so long as the lease has more than 100
years to run, are considered on a par with freehold.
There are also rights of access and use granted over land known as “easements” as well
as licences – common for short term use of a property.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Yes such rights can be bought and ground rent may be payable to the landlord. If the
freehold is for sale there could be a clause in the lease agreement whereby the leaseholder
may have the first right of refusal.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The state may make a compulsory purchase if the state requires the property for the
benefit of economic development. Compensation will be provided by the state to the owner
of the property.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Yes. For a mortgage to take effect the mortgage must be registered against the land at
the Land Registry. Until the mortgage is registered it is only equitable. If the mortgagee is
a company then the mortgage will also have to be registered at Companies House within
21 days.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, it is not uncommon to have a second charge over a single property.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Banks provide finance for any type of acquired right. The percentage of cost financed
will depend on the type of property purchased. A couple of years ago it was possible to
borrow 100% of the cost or even more. Currently 68% - 70% is a more usual maximum.

3.4. Do banks impose special financing conditions for non-resident investors?
Banks do not impose special financing conditions for non resident investors but not all
banks are geared up to lend to non-residents.
3.5.

What are the costs of entering into and registering a mortgage loan?
The following costs are incurred when acquiring a mortgage:
(i)
(ii)
(iii)
(iv)
(v)

Survey costs
Mortgage application fee
Land registry
Companies House fee (if the mortgagee is a company)
Insurance
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Property purchases are subject to stamp duty land tax (SDLT) and the following are the
rates applicable:
Residential land or property rates and threshold:
		
Purchase price/lease premium otr transfer value
		
Not more than £175,00
		
Over £175,000 to £250,000
		
Over £250,000 to £500,000
		
Over £500,000

SDLT Rate
Zero
1%
3%
4%

Non-residential land or property rates and threshold:
		
Purchase price/lease premium or transfer value
		
Not more than £150,000 – annual rent is under £1,000
		
Not more than £150,000 – annual rent is £1,000 or more
		
Over £175,000 to £250,000
		
Over £250,000 to £500,000
		
Over £500,000

SDLT Rate
Zero
1%
1%
3%
4%

VAT may also be payable on purchase if the purchaser is VAT registered and has exercised his option to apply VAT (known as the “option to tax”) The level of VAT is currently
15% however it will be returning to 17.5% on 01 January 2010.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
No, in such cases stamp duty is payable on the value of the transfer of shares. The rate
charged is 0.5% subject to a minimum of £5 for £1,000 or less.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
No. There is no capital gains tax on such sale. However, if the tax authorities are of
the view that the investor is trading in properties rather than holding them for investment
purposes, then the profits will be taxed as a trading operation.
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4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes foreign investors will be subject to income tax on any rental income received earned
from a UK property, less deduction for relevant expenses and allowances.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
REITS – property investment vehicles which are available to companies satisfying
the REIT conditions, (including: resident only in the UK, not an open ended investment
company, listed, must derive at least 75% of income of its total profits from tax exempt
business and it must have a property rental business that qualifies a “tax exempt”). The
tax effect of becoming a REIT is that the converting company will be exempt from corporation tax on the profits and gains from its qualifying property rental business. The cost of
converting to a REIT is 2% of the market value of the qualifying business,
There are several other ways of holding property all of which have slightly different tax
consequences such as offshore companies, unit trusts, offshore unit trusts, limited liability
partnerships.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
No. They generally follow the OECD Model.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Ownership of property in the UK is subject to the local council tax, which differs according to the value of the property and the region where the property is situated.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
There are no special taxes on such companies. Many non-residents or non-domiciled
residents structure the ownership of UK properties by using an offshore company. This in
turn is usually owned by a trust/foundation.
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4.9. What other taxes are to be paid by the owner of the real estate?
N/A

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property
registry or other competent authorities to obtain evidence of title of the vendor of the property and to establish whether there are any encumbrances registered against the property?
Documents held by the Land Registry are public documents and any such searches are
permitted. A fee is payable for this service.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Permission for planning and building regulation can be obtained from the relevant
local authority. A fee is usually payable. Many local authorities now allow online access to
recent planning permissions.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
This information can be obtained from the specialist search agents and a fee is payable
for the service.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The solicitor acting on the acquisition of the property will always carry out the following searches and enquiries: standard enquiries of the local authority, water and drainage
search, environmental search, chancel check liability and highways search. The solicitor will also use discretion to order searches such as coal, mining and railway searches
depending on the location of the property. All searches are available from a selection of
search agents and a fee is payable.
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
Legal formalities that need to be undertaken are traditionally known as conveyencing.
The legal process involves 3 stages:
1.

2.

3.

Sale agreed – A local authority search is arranged and a draft sale of contract is drawn
up by the solicitor. If satisfactory, the contract is signed and a transfer of deposit is
to be made, usually 10% to 15% of the purchase price. Arranging any finance is dealt
with at this stage, assuming the searches do not reveal any problems.
Exchange of contracts – Deposit is transferred to the seller’s solicitor. Any final
searches to obtain priority over the property at the Land Registry and check for outstanding debts and bankruptcy are carried out. Outstanding balances of funds collected and a completion statement is prepared for the buyer’s approval. A deed of
transfer and mortgage deeds are prepared and signed.
Completion – payment of stamp duty to Her Majesty’s Revenue and Customs is made
and an application of registration is sent to the Land Registry to register new ownership. If the property is mortgaged the deed is sent to the lender. Ownership passes
at this point.

6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
No. Technically there is no binding contract until exchange of contract. Any agreement
to agree is not legally binding accordingly “lock-in” agreements whereby parties agree to
negotiate with each other are not used, however “lock-out” agreements whereby the seller
agrees not to negotiate with anyone else for a period of time are not uncommon.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes it is possible to do so but any costs incurred will not be reimbursed.
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6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
No, there is no such law.
6.5. How can the rights to the property be fully protected against third party intervention?
The best form of protection is registration at the Land Registry.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, the purchaser can do this due to nonfulfilment by the vendor. The terms of the sale
contract should be considered for the treatment of any deposit paid.

7.

Protection of the seller

7.1.

How can vendors ensure that their real estate rights are secured prior to receiving full
purchase payment?
During the conveyance of a property solicitors will give solicitor’s undertakings, these
are relied on by all solicitors and enforceable in court. Funds are held in an escrow account
by the solicitors until all legalities have been completed.
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7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
When selling a residential property a Home Information Pack is required which has the
following details:
(i)
(ii)
(iii)
(iv)
(v)
(vi)

Property Information questionnaire
Energy Performance certificate
Sustainability information for newly built homes
Evidence of title
Standard searches
Copies of lease for leasehold and commonhold properties

Any defect in the property will be detailed in the pack and the vendor can only be held
liable for those defects.
In the case of a commercial property the case is Caveat Emptor – buyer beware. The
buyer has to raise his enquiries, carry out an inspection of the property and commission
the relevant searches.

8. Notary
8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
No a notary is not required for a real estate transaction.

8.2. Can notaries be freely appointed by the parties involved?
N/A
8.3. If a notary is required, what would be the accruing notary fees?
N/A
8.4. Who pays the notary’s fees?
N/A
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9.

Land Register

9.1. What is contained in the land registry?
The main business objective is to provide a professional title deed service.
9.2. Can purchasers rely on what is contained in the land registry?
Yes information contained in the land registry is guaranteed.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No the courts are not involved.
10.2. If yes, what would be the accruing court fees?
N/A

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
To act as a liaison between a seller and a potential buyer. The broker will usually only
represent one of the two parties.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
Between 2 and 3.5% of the selling price.
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11.3. Who is liable for the commission payment?
The vendor is usually liable for commission payment, unless the broker has been
specifically appointed by the purchaser to source a suitable property.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
If the property is owned by more than one person depending on how the property is
held:
If the property is held as Joint Tenants the property will pass directly to the other owner
and not enter the deceased’s estate.
If the property is held as a Tenancy in Common upon death the property will become
part of the deceased’s estate and will then be distributed to the beneficiaries as per the will.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
If the property is in the UK then UK Inheritance law will apply.
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13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes. Lease payments are based on the terms of the lease. It is common to have a lease
term of say 15 years with a 5 year break clause at which point the lessee has an option to
terminate the lease.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Lessee can terminate a lease if there is a break clause.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
The lease has to be registered with the Land Registry if the Lease is for a term longer
than 7 years.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes.
13.6. Have lessees any precedent rights over a property in a sale scenario?
This will depend on the lease agreement whereby there may be a clause where the
lessee has the first right of refusal to purchase.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes.
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13.8. How long does it take to evict a lessee in a case on non-payment of rent?
A court order would need to be obtained before a lessee can be evicted.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF BULGARIA (2009)
By:
Petko Iliev
(Konečná & Šafář, Attorneys-at-Law,
19, Vitosha Blvd., 4th floor, apartment 12, Sofia 1000)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes. While the affirmative answer is completely unconditional for Bulgarian nationals,
qualifications do exist to the possibility for foreigners (defined as individuals who do not
have Bulgarian nationality) to acquire land.
A number of exceptions to the general eligibility for owning real estate are in place for
real estate under special regulation, e.g. roads of the state-owned infrastructure, forestry,
waters, natural resources deemed to be of national importance. Such real estate is usually
owned by the state or by the municipality on whose territory it is located.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Different restrictions are in place for nationals of EU and/or EEA Member-States,
on the one hand, and nationals of other countries, on the other. By the Constitution of
Bulgaria, any foreign individual may acquire ownership of land, subject to the terms and
conditions of Bulgaria’s EU accession or if an international treaty provides so. However,
there are no effective treaties between Bulgaria and third countries regulating the ownership of land at present (other than EU regulations), which practically prohibits foreigners
without EU and/or EEA Member-States nationality from owning land in Bulgaria directly
(but they could own land indirectly through a controlled Bulgarian company). EU and/or
EEA Member-State nationals may acquire land in Bulgaria directly on the following terms
and conditions:
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(i) if residing in Bulgaria permanently – without any restriction whatsoever; or
(ii) if not residing permanently in Bulgaria, they may only acquire land in Bulgaria
for second residences after 31 December 2011 and agricultural land, forest land
or forest-like land in Bulgaria after 31 December 2013.
		 Foreigners may also acquire land in Bulgaria by way of statutory (as opposed to “bywill”) inheritance.
1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Bulgarian property regulations are based on the “superficies solo cedit” principle. So,
the owner of a building built on a block of land is the owner of the land, unless established
otherwise. A number of tools are in place to “establish otherwise”, the most common of
them being the grant of a construction right (also called “surface right”) by the owner of
the land to a third party. The construction right is a limited in-rem right allowing its holder
to build building(s) onto the land of the grantor of the right and, upon completion of
the building, to automatically become the owner of the building, while the grantor would
continue owning the land.

1.4. Can various sections of a building have different owners?
Yes, they can, provided, howsoever, that such various sections of the building constitute separate items of property, e.g. floors or apartments in a block of flats.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Bulgarian law recognizes the following limited in-rem rights in real estate: right of
usage; construction right; right of additional construction on-top or by-side (which is a
variance of the construction right); and easements (also called “servitudes”, the most
common of which are the right-of-way and the right-of-pass-through used normally in the
process of developing infrastructure). The frequency of creation of these rights varies
broadly from very common (for construction right) to very rare (for most easements).
One may also have the right to use real estate on the basis of an agreement with the
owner of the estate or with another eligible grantor of such right, most commonly under
a lease or rent agreement. Unlike in-rem rights, which are enforceable against any and all
third parties (erga omnes effect), the right to use real estate under lease or rent is a contractual right enforceable against the counter-party to the contract (only in limited cases
also against specific third parties).
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1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
The right of usage of real estate is defined as the combination of: (i). the right to
exploit (i.e. extract the benefits of) real estate owned by a third party in accordance with
the ordinary purpose of the estate; and (ii). the right to benefit from the proceeds of the
estate (including, possibly, rental fees, if rented out to a third party), without, however,
substantially altering the estate. It is granted to a specific individual or legal entity with
the intent of having an exclusive beneficiary (intuitu personae right) and is not, therefore,
assignable to a third party. Unless granted for a shorter period, the right of usage remains
in force and effect until the death or termination of the beneficiary.
The construction right (please, see definition in the answer to Question 1.3 hereinabove) is, unlike the right of usage, assignable to third parties (normally without any
limitation) at any stage of its existence. Once consumed at completion of the construction process, it is deemed automatically restated into ownership of the building, which is,
likewise, transferable, subject to the pre-emption right of the owner of the underneath land
(please, see also the answer to Question 13.6 hereinbelow).
While easements vary in substance, by their general definition, they represent right of
the owner of real estate (benefiting estate) to limited benefits from the real estate of a third
party (serving estate). Easements are of auxiliary nature and follow the real estate to which
they relate. This means that if the benefiting estate is transferred, the acquirer would
automatically continue enjoying the pre-transfer easement. Conversely, if the serving real
estate is transferred, the acquirer would be required to endure it.
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2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The Constitution of Bulgaria provides that compulsory purchase of property (including, among others, immovables) for the satisfaction of needs of the state or the municipality is only allowed, if the following conditions precedent are cumulatively in place:
a.
b.
c.

a law regulates the purchase;
the needs of the state or the municipality may not be satisfied in any other way
whatsoever; and
fair compensation has been paid for the purchase upfront.

This framework is further developed in the State Ownership Act, which deals mainly
with the compulsory purchase for infrastructure needs of the state from its regulatory perspective (e.g. competent bodies for initiation, handling and closing the procedure; zoning
conditions of the purchase; disputes over the procedure, etc.). In recent years courts have
ruled on numerous disputes on expropriation cases with focus on guaranteeing the fairness of the amount of compensation.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
Yes. Normally, the encumbrance a purchaser would place on his property would be a
mortgage. If the acquisition is indirect (i.e. the purchaser acquires the company, which
owns or controls the property, or acquires the business of this company), the encumbrances may also include pledges on the shares of the company or on the enterprise of the
company as a going concern.
There are cases where the mortgage of the property is deemed to be available by law
and needs only registration to take force and effect (the so-called “statutory” mortgage, as
opposed to the “contractual” mortgage, which is freely negotiable). The most common
type of statutory mortgage is the one to the benefit of a bank, which has financed the
purchase of the property, in whole or in part, by loan.

c 208

GGI Practice Group Real Estate

Supplement: April 2010

C.15.
3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
A mortgage, other than statutory mortgage, should be agreed in the form of a notarial
deed. Special requirements to this form are in place, including, among others, execution
by a notary. Mortgage notarial deeds are subject to mandatory registration with the Property Registry, which is constitutive (i.e. takes force and effect upon the registration) and
also prioritizing (in the case of multiple creditors having placed mortgages on one and the
same property, the one whose mortgage has been registered earlier would enjoy priority to
the other in enforcing his rights).
Statutory mortgages are also subject to registration of the same nature. Unlike contractual mortgages, which are based on a mortgage agreement, statutory mortgages are
registrable on the base of a request by the qualifying creditor, which should merely substantiate the statutory reason for placing the mortgage.
3.3.

Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes. The multiple beneficiaries from mortgages on the same property would rank in
priority in the sequence of the mortgage registrations.

3.4. Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes. While it is the outright ownership for which financing is sought most commonly,
other in-rem rights over real estate (mainly construction right) may also be eligible for
financing according to most banks’ policies. The preparedness of lenders (including,
among others, banks) to provide financing would, however, largely depend on its terms,
essentially level of interest (which in Bulgaria is commonly higher than almost all other EU
Member-State economies) and security (which, likewise, is commonly heavier, because of
the lower liquidity and, generally, higher market risk associated with Bulgaria).
The debt-vs.-equity ratio in property financing went through radical fluctuations over
the last 5 years. It started from very conservative (from banks’ perspective) positions only
to reach the extreme 99% of the gross purchase cost of the property ready to be lent (especially for attractive residence and commercial locations in Sofia) in 2007 – 2008, and yet to
bounce back in recent months to more leveraged proportions (not more than 65-75% for
residentials in Sofia; similar or even lower levels for commercials; and definitely lower for
vacations, recreationals or second-homes).
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3.5.

Do banks impose special financing conditions for non-resident investors?
No, not normally. Besides, banks are now scrutinizing their lending policies to avoid
unfair differentiations between conditions of lending in the light of increased allegations
of discrimination or breach of freedom of capital movement.

3.6. What are the costs of entering into and registering a mortgage loan?
The statutory costs associated with the placement of a mortgage are notarial fees and
registration fees.
Notarial fees differ for contractual mortgages and statutory mortgages:
a)

In the former case, the fees are linked to materiality following the multi-tier
fee schedule referred to in the answer to Question 8.3 hereinbelow. While for
transfers of real estate (which are dealt with there) the materiality is the agreed
price or the tax valuation of the real estate, for mortgages the materiality is the
nominal amount of the liability secured by the mortgage (without any impact of
the value of the mortgaged property).

b)

In the latter case, the fees are 50% of the fees, which would have been charged
under the multi-tier fee schedule, had it been applied, but not less than BGN
30 (equal to circa EUR 15). Again, materiality in the context of mortgage is the
amount of liability and not the value of the mortgaged property.

The fees for the registration of the mortgage with the Property Registry are 0.1% of the
amount of the liability secured by the mortgage, but not less than BGN 10 (equal to circa
EUR 5).
The entering into whatever loan agreement does not normally entail any statutory
costs. Where the lender is a financial institution, it would normally charge one or multiple
fees in the process of applying for and managing the loan, e.g. one-off charge for reviewing
the loan application, management commission, etc. These are, however, private liabilities,
thus being freely negotiable, and in practice they vary broadly across banks’ lending policies and general terms of business.
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Yes, purchases, as well as certain other types of acquisition, are taxable with real estate
transfer tax at a rate determined locally by the municipal council in whose jurisdiction the
real estate is located. The rate may fluctuate on a yearly basis, but stays between 1.3% and
2.6% of the higher of: (a). the price or other consideration agreed by the parties; and (b).
the so-called “tax valuation” of the real estate, which is a valuation done by experts from
the municipality office on the basis of quality criteria set forth in the law.
On top of the transfer tax, which is payable by the purchaser (unless agreed otherwise
or in certain exceptional cases), a purchase of real estate would inevitably trigger a state fee
for registration of the purchase with the Property Registry. This fee is at the rate of 0.1% on
the same base as for the transfer tax.
Where the purchase of real estate is done in the form of a notarial deed (which is the
form required for a great number of transfers of property, as condition precedent to the
validity of the transfer), a notarial fee would also be chargeable. For rates of notarial fees,
please, refer to the answer to Question 8.3 hereinbelow.
The VAT treatment of real estate differs based on the types and certain features of the
estate:
-

-

Supplies of developable land are taxable with VAT, while in the case of non-developable land they are VAT-exempt.
Supplies of limited in-rem rights over immovables (most importantly construction right on land) are VAT-exempt. The supply of a building in development
would only attract VAT, if done before the development reached rough completion (i.e. surrounding walls and roof in place). At this moment the construction
right is deemed to lapse, from VAT perspective, and get converted into a materialized building.
As for materialized buildings, VAT regulations distinguish between old and new
depending on whether or not 60 months from the issuance of their occupational
permit have passed (VAT-exempt in the first case, but VATable in the second).

In the instances, which are by default VAT exempt, the supplier may opt to charge VAT.
In all instances where VAT is charged, no matter if required or optional, its rate is 20%
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4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
The concept of Bulgarian tax law is distinguish between direct acquisitions of real
estate (where the target is the real estate as an asset) and indirect acquisitions (where
the target is the enterprise of a company holding, directly or indirectly, the real estate, or
shares of this company). The synopsis of the taxation of purchases of real estate, given in
the answer to Question 4.1 hereinabove, refers only to direct acquisitions.
Unlike that, indirect acquisitions are not taxable with transfer tax. Neither would they
normally trigger liabilities for registration fees or notarial fees, other than fees for the notarization of a share transfer contract (where notarization is required) and/or fees for the
registration of corporate changes arisen in result of such an acquisition (where registration
with the Trade Registry is required).
From VAT perspective, such acquisitions are either VAT neutral (treated as a “no-supply” in the meaning of EU VAT regulations and doctrine), as the acquisition of an enterprise, or VAT-exempt, as the acquisition of shares.
Indirect acquisitions of real estate by way of corporate reorganizations or restructurings (e.g. mergers, de-mergers, spin-offs or alike) are not taxable with transfer tax. From
VAT perspective, they would normally qualify as VAT neutral.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Yes, capital gains from real estate are normally taxable in Bulgaria. Their taxability
depends on whether or not the foreign investor qualifies as a Bulgarian tax resident and on
whether the investor is an individual or a legal entity, as follows:
a)

b)

c)
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if a Bulgarian-resident company (which would be the case, where the investor
channelled his investment through a local special-purpose vehicle), in the ordinary case the gain would form part of the annual taxable profit of the company,
where any (which is, broadly, the accounting profit adjusted for tax purposes by
add-backs of costs and/or deductions of revenue) as reported in its mandatory
annual corporate tax return;
if a Bulgarian-resident individual, the gain would be taxed along with his other
world-wide-sourced income annually following the submission of his mandatory
annual personal tax return (as exceptions to the rule, there are cases where capital
gains from real estate realized by Bulgarian-resident individuals are not taxable, for
example, the gain from 1 residential property in a given fiscal year); or
if a non-resident individual or company without a permanent establishment in
Bulgaria, the gain would, in the ordinary case, be taxable with withholding tax
payable by the individual / company, unless a double taxation treaty provides
otherwise (which, in the specific case of gains from immovables, would be rare).
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4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes, they do. The taxation of rental income generally follows the rules set out in the
answer to Question 4.3 hereinabove for capital gains from real estate.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Yes, different tax rules apply to a number of specifically regulated legal entities, including, without limitation, real estate investment trusts (“REITs”). REITs are regulated by the
Special Investment Purpose Companies Act and, unlike ordinary companies, are not liable
for corporate tax. Despite the absence of such liability, REITs are nevertheless required
to form annual financial result (accounting profit or loss) and adjust it following certain
business-specific requirements. Where the result is profit, not less than 90% of such profit
is required to be distributed to shareholders as dividend.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
No, Bulgaria’s Double Taxation Treaty network largely follows the OECD Model Tax
Convention. This includes taxation of profit or income relating to real estate, whether from
disposals (e.g. capital gains) or from management (e.g. rental instalments).
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, owners, holders of limited in-rem right of use and concessionaires of real estate
(both, land and buildings, where possible) are liable to pay recurring property tax yearly.
Exceptions from this liability are in place where the property is either specially regulated
(e.g. agricultural land, forests, road infrastructure, other than private roads, waters, etc.)
or is of insignificant value (i.e. having tax valuation of BGN 2,520 or less). The base of the
property tax is the gross book value of the real estate (where the owner is a company) or
the tax valuation (where the owner is an individual). The rate is determined by the municipal council in whose jurisdiction the real estate is located and may vary yearly, provided,
howsoever, that it does not go below 0.05% and above 0.2%. On top of the ownership tax,
owning or holding property triggers liability for payment of waste disposal charge, which,
again, varies territorially and depending on the value of the property, but is usually higher
than the property tax.
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4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No, there are no such special taxes. Neither are there any statutory benefits for investing in Bulgarian real estate through a company based in a tax haven jurisdiction. Bulgaria
does not have Double Taxation Treaties with countries, which are commonly considered
tax havens. Therefore, companies of tax residence in such countries may not enjoy treaty
benefits, such as, reduction or even elimination of Bulgarian withholding tax on Bulgarian
sourced income from real estate (despite their rareness for real estate in particular).
4.9. What other taxes are to be paid by the owner of the real estate?
N/A

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property
registry or other competent authorities to obtain evidence of title of the vendor of the property and to establish whether there are any encumbrances registered against the property?
Yes, they are. Checks for title and encumbrances are done at the Property Registry.
Complementary inspections could be made (and are prudent to be made), especially on
the technical features of the property, at the cadastre. Where the prospective purchase is
structured in a way, other than asset purchase, other checks would be needed to verify also
that the real estate is not under “indirect” encumbrance being part of the property pool of
its owner.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Prospective purchasers would normally have limited access to information about the
planning and zoning status of the land contemplated for purchase. While they may review
the effective zoning plan in general, information, which is specific to the development
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parameters of a particular block of land, would be available to the owner or holder of construction right only. Of course, they could request from such owner / holder authorization
to inspect the information available at the authorities on his behalf.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No, there is no such general registry.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
In the course of due diligence, practical issues commonly arise due to the present
under-development of the Property Registry and cadastre. In case where their files are
incomplete or do not exist at all, it is prudent to make a number of additional checks with
various authorities, e.g. district governor’s offices and / or municipalities, mainly with the
objective to verify the absence of pending unsettled claims by third parties against the
targeted property.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
Because in the ordinary case of a private-to-private deal the transfer should be formalised in a notarial deed, the formalities entailed in the notarial procedure need to be
fulfilled (please, refer to the answer to Question 8.1 hereinbelow). On top of the notarial
deed itself, whose form and, to a certain extent, substance, are strictly regulated and standardised, the following documents would normally need to be in place for the completion
of the deal:
a)

b)

proper authorization of the deal – where a party is a legal entity (i.e. written
resolution or approval or consent by its competent body, which could be the
shareholder(s) or the board) or where, for individuals, the property has the status of “matrimonial co-ownership” (authorization by the spouse);
certificates of good standing – for legal entities;
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c)
d)
e)

various declarations in standard form confirming things like marital status, nonexistence of outstanding public payables, etc.;
tax valuation certificates; and
sketches (blueprints) – where land is transferred, encumbered or otherwise concerned.

6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, purchasers could enter into preliminary contracts with sellers, by which the parties
set forth the essential terms and conditions of a subsequent sale-and-purchase and each
of them undertakes to consummate the sale-and-purchase by entry into a final contract.
In the event of stepping back from such undertaking by either party without justifiable reason, the other party is allowed to enforce the preliminary agreement by court proceedings,
in result of which court announces the sale-and-purchase final on a delivery-vs.-payment
basis. While the entry into a preliminary contract could give comfort to the purchaser, it
may not guarantee that he would inevitably acquire the target. That is because preliminary
contracts do not make it impossible for sellers to sell to an alternative purchaser (only
foreclosure instruments, e.g. attachment to the property, would do so). If the seller has
sold the property to an alternative purchaser in breach of his preliminary contract with
the ultimate purchaser, court would not enforce the preliminary contract, thus leaving the
ultimate purchaser only with a potential claim for damages against the seller.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
No, not in full. A conditional preliminary agreement entered into at the beginning of the
due diligence would normally contain non-disposal commitment, but a contra-commitment
disposal would be valid, though giving rise to damages under the preliminary agreement.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
No, Bulgarian law does not provide for such a period of time. Ownership passes onto
the acquirer upon agreement for transfer set out in the required form (most commonly, a
notarial deed).
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6.5. How can the rights to the property be fully protected against third party intervention?
Depending on the nature of the breach and the right to real estate, defensive tools vary
largely. In terms of defence of in-rem rights by court or enforcement authorities, these
tools include specially-regulated claims for the establishment of in-rem rights and claims
for the protection of in-rem rights (actio rei vindication and actio negatoria). The rightful
occupation or possession of real estate (i.e. holding in fact as opposed to owning without
occupying or possessing) could benefit from separate claims, which normally trigger less
resource-consuming lawsuits. And finally, contractual rights of use of real estate (e.g. the
right of the lessee) enjoy general protection against breach of contract. On a separate
matter, various interventions against property have the status of crime or administrative
infringement and could trigger the corresponding personal liability.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, it is. Rescission of agreements concerning real estate requires court trial. The
law provides for cases where the right of rescission is in place without option to exclude or
waive it (e.g. if a third party is found to be the owner of the real estate sold by the seller or to
have some other right enforceable against the purchaser). On top, parties are free to agree
on additional aspects of their deal (e.g. specific qualities of the real estate), which are essential to its consummation, hence, in the event of their non-fulfilment or misrepresentation by the seller, the purchaser would be allowed to rescind the agreement through court.

7.

Protection of the seller

7.1.

How can vendors ensure that their real estate rights are secured prior to receiving full
purchase payment?
Vendors may elect from a number of tools available to them for guaranteeing that
they will collect the full price of the real estate they sell. The use of most of the tools,
however, requires agreement by the seller and the purchaser. In first place come escrow
accounts, which, though not specifically regulated in law, saw increased popularity over
the last decade. At the beginning, banks were the common escrow agents with the terms
and conditions of release of the price negotiable trilaterally with almost no restrictions.
Then, the regulations of notaries were made more flexible by introducing the so-called
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“special-purpose client accounts”, which are, broadly, escrow accounts tailored to transactions in real estate, with a notary acting as the escrow agent. Normally, when an account
of this kind is used (as they are not mandatory, but elective), the purchaser would deposit
the price before the notarial deed for the transaction is executed and the price would be
released to the seller at registration of the transaction with the Property Registry. Less
popular form of security to the seller’s receivable for the price is the statutory mortgage on
the real estate sold.
7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
No special rules for liability for defects of sold real estate are in place, so the general
rules for sale-and-purchase agreements apply. By the way, Bulgarian law distinguishes
between liability for defects (both, factual and legal defects), on the one hand, and liability
for existence of third party’s rights, including, among others, eviction, on the other hand.
According to the general rule, sellers are liable for defects, which substantially lower the
price of the real estate or the usability of the real estate for the agreed purpose or for its
ordinary purpose. This liability expands also to defects, which were not known to the seller.
The seller would only be exempt from liability, if the defects were known to the purchaser at
the effective date of the purchase. In their efforts for additional protection, sellers would
normally seek to limit by agreement with purchasers the cases where the lowering of the
price or usability is substantial by “de minimis” clauses, time-barring for claims by the
purchaser or alike.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Normally yes, because in the ordinary case a transfer of real estate would need to be
done in the form of a notarial deed as condition precedent to its validity. There are, however, also special cases where the transfer should be done in another form (e.g. written
form – for transfers of real estate owned by the state or the municipality).
The role of the notary includes:
(i)
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(ii)
(iii)
(iv)
(v)

transferor is not prohibited from disposal of assets under the regulations for
confiscating property acquired in crime);
confirming that the notary has the territorial competence for executing the transaction documents, where such competence is limited by law – e.g. in the cases of
transfer of real estate;
verifying that the transferor is the owner of the real estate – where the transaction is for the establishment, transfer, restatement or termination of ownership
or limited in-rem rights over real estate;
verifying that the notarial deed meets all requirements of law to substance and
form; and
verifying that the special requirements of law to the specific transaction, where
any, are complied with.

8.2. Can notaries be freely appointed by the parties involved?
Yes. Exceptions are, however, in place for certain notarial services for which the competence of notaries is limited territorially, e.g. notarial deeds for transfer of property should
be executed by a notary based in the region where the property is located. Each notary is
territorially competent within the region of the Regional Court by the seat of the notary.
8.3. If a notary is required, what would be the accruing notary fees?
Notarial fees are either flat or variable, the latter normally being percentage of the
value of the transaction or deed for whose completion or execution the notarial service
is used. In the case of purchase of property by the execution of a notarial deed, the rates
of notarial fees are linked to the materiality of the purchase in reverse proportionality, as
follows:
a)
b)

in the cheapest case: for purchases below BGN 1,000 (equal to EUR 511), the
notarial fee is BGN 30 plus 1.5% of the surplus of the price over BGN 100; and
in the most expensive case: for purchases above BGN 500,000 (EUR 255,646),
the notarial fee is BGN 1,530.50 plus 0.1% of the surplus of the price over BGN
500,000.

The notarial fee is capped, for any transfer of a single item of property, at BGN 6,000
(EUR 3,068).
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8.4. Who pays the notary’s fees?
The law provides that notarial fees are payable by the individual or legal entity who /
which requested the notarial services. Normally, the allocation of these fees, in the case of
transfer of property, would be agreed upon between the parties. Absent such agreement, if
the transfer is by sale-and-purchase, the rule of civil law on allocation of costs associated with
a sale-and-purchase would apply. This rule, for immovables, is “equal split between the parties”. It has, though, become very common in recent years, especially for transfer of residential property, that all costs, including, among others, notarial fees, are borne by the acquirer.

9.

Land Register

9.1. What is contained in the land registry?
Under Bulgarian law, registries are maintained for all types of immovable property,
and not only for land. The name of such a registry is, therefore, Property Registry. By
definition, Property Registry represents the aggregation of the individual files of all items
of immovable property. These files contain the documents (usually notarial deeds, written
contracts, requests or other unilateral statements) relating to:
a)
b)
c)
d)
e)
f)

recognition of ownership of the property;
transfer of ownership of the property;
granting, assignment (where possible), restatement or termination of limited
in-rem rights over the property;
mortgages on the property;
attachments on the property (attachments are, broadly, official prohibitions of
disposal of immovables with the objective to make them available for recourse
by creditors);
other action, facts or circumstances, which are subject of registration.

The Property Registry is cross-linked to the cadastre (both of them publicly accessible),
which, in turn, is the official database of the location, borders and size of all items of
immovable property displayed on cadastre maps and archived in cadastre registries. The
interaction between the Property Registry and the cadastre operates on the basis of a genuine identification number attributed to each and every item of immovable property. The
cadastre also contains data of the ownership and limited in-rem rights over immovables.
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The process of developing the Property Registry and the cadastre is not fully completed
yet, despite its substantial progress over the last couple of years. There are still areas
(including, among others, parts of Sofia) where neither of them is, in fact, in the condition
required by law.
9.2. Can purchasers rely on what is contained in the land registry?
The Property Registry provides official information on the matters listed
in the answer to Question 9.1 hereinabove in the form of written certificates.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No, not normally. However, court could be involved in certain exceptional cases of
acquisition. The most common of these is the case of enforcing a preliminary contract
for sale-and-purchase of immovable property, where either party has, without justifiable
reason, attempted to avoid the consummation of the sale-and-purchase by executing a
final contract in the form of a notarial deed. In this case, the rightful party has a special enforcement tool, which allows it to request court to announce the completion of the transfer
by a ruling, that ruling being the substitution for the missing notarial deed.
10.2. If yes, what would be the accruing court fees?
N/A

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
Professional real estate agency is not specifically regulated in law. While it had gone on
like that for years, the recent impulse of real estate business triggered, at the least, regulation at the level of business organizations, though applicable to member-agents only and
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having much more the effect of a professional code, rather than rule of law. The professional
level and involvement of brokers in a real estate transaction depends largely on the level of
the transaction itself. In common day-to-day purchases of apartments, normally between
individuals, brokerage would in most cases be down to mere mediation (with or without
advertising or making offers in public) and establishment of contact between an offeror and
one or multiple respondents. In more sophisticated transactions, this may go deeper to
reach, for example, market study, profitability forecasting, advice on property management,
etc. Not rare would be the cases, where in such a transaction it happens to be the broker (and
not, for example, the lawyer) doing technical support on the title check and/or lien status of
the property. Needless to say, however, study of documents and transaction support would
come from the lawyer. In any case, the function of the broker would depend on which party
to the transaction he works for and what specific duties he has agreed with his client.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
Presently, the market allows determining “usual” level of commission rates only for
day-to-day purchases of apartments, as these are, expectedly, the most frequent transactions. Commission would typically be charged as percentage of the transaction value on
a success base (no deal – no commission). For Sofia the rates start at 1.5% and progress
up to 5%, normally in reverse proportionality to the progress of value. Where brokerage
exceeds mere mediation and advertising, service fees are agreed in different ways, e.g.
periodical retainers, whether or not complemented by charges for professional time by the
hour, for specific researches, preparation of deal-preparatory papers (such as teasers or
information memoranda), disposal or acquisition support.
The terms and conditions of commission rates are freely negotiable between the agent
and the client. In times when the market was seller-dominated, broker services were in
heavier demand, which allowed brokers to claim their fees as early as indicative bids have
been thrown or, more commonly, when the preliminary agreement was entered into. This
clearly deteriorated the concept of “success-based” brokerage fees, as it often happened
that the final transaction was not consummated, while the fees were already paid and
the broker was difficult to chase for reimbursement. As market gradually turned into
purchaser-dominated, the number of ordinary deals completed without brokerage rose,
which made brokers more down-to-earth and collecting fees only post-completion.
11.3. Who is liable for the commission payment?
This is not specifically regulated either, so it should be the broker’s client (whether the
seller or the purchaser) who is liable for the broker fees. Though this could not be put in
the context of the question without qualification, there is popular saying in brokers’ professional jargon that “commissions always lie economically on the purchaser”.
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12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
Upon the death of an owner of real estate, the ownership of the real estate passes onto
his legal successor(s), who could be statutory heir(s) or heir(s)-by-will, provided, broadly,
that such successor(s) is / are eligible to acquire by inheritance and have not waived their
inheriting rights. In the case where immovable properties are co-owned and one of the
co-owners dies, the successor(s) of this co-owner would inherit his co-ownership quota.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No, generally not. There are, however, restrictive rules in place for acquisition by inheritance of specifically regulated items of property. For example, a foreigner, who inherits
ownership of agricultural land by statutory inheritance, but does not meet the criteria allowing foreigners to own such land (please, refer to the answer to Question 1.2 hereinabove), is required to transfer it to an eligible acquirer within 3 years from the effective
date of the statutory inheritance. Similar restrictions apply to inheritance of forests or
forest-like land.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The Code of International Private Law of Bulgaria provides that inheritance of immovable property is regulated by the law of the country where the property is located (lex rei
sitae). The legator could, however, derogate the applicability of this law by electing, by way
of will, the law of his national country to regulate the whole inheritable estate (including
movables, immovables and, possibly, other assets).
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13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
If a lease contract: (i). qualifies as a non-commercial deal (e.g. deal between 2 individuals, neither of whom enters into the deal in the course of operation of a business), or (ii).
is for real estate owned by the state or the municipality, the maximum duration of the lease
would be 10 years (without, however, any restriction on roll-over). Leases, which are commercial deals, could be concluded for a longer term.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes, they are, but not any safer than other lease contracts, except for the enforceability
against third parties (please, see the answer to Question 13.5 hereinbelow). The law does
not contain specific rules on the termination of leases, other than those of indefinite duration, which are terminable by either party without cause by 1-month prior notice. The
parties are, therefore, free to agree on the conditions of termination of a long-term lease.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
No, by general rule there are no form requirements to any lease contract as conditions precedent to its validity (ad solemnitatem). Exceptions do exist for certain specific
types of property, e.g. the so-called “arenda” agreements for agricultural land (specially
regulated lease agreements), which should be in written form and the signatures of the
parties should be verified by a notary. While ad solemnitatem form requirements are not
in place generally, another general rule provides, broadly, that agreements of materiality
exceeding BGN 5,000 (EUR 2,560) could only proved to exist, if done in written form (ad
probationem).
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
No, in the case of sale of property, which is leased out to a third party, the purchaser
does not fully enter in the existing lease agreement and substitute the seller. The rights of
the lessee under the lease agreement may, however, be enforceable against the purchaser
in certain cases (see answer to next question).
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13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes, lease agreements of duration exceeding 1 year could be registered with the Property Registry and such registration is elective (as opposed to mandatory). A so registered
lease agreement is fully enforceable against any post-registration acquirer of the property.
Enforceability of the rights of a pre-transfer lessee against the acquirer of the leased
property is also in place without such registration in either of the following cases:
a)

b)

the lease agreement has an authentic date (also translated as “trustworthy”
date or “reliable” date; such date would be in place, for example, for an agreement whereupon the signatures of the parties have been verified by a notary)
– in this case, however, the enforceability against the acquirer may not exceed 1
year after the acquisition; and
the lease agreement does not have an authentic date, but the lessee is occupying the property in fact as at the date of acquisition – in this case, however,
from the perspective of the acquirer, the lease agreement is treated as an
indefinite-period lease, which gives rise, among other things, to the right of the
acquirer to unilaterally terminate the lease by 1-month prior notice.

Registration with other registries is mandatory for certain specially regulated types of
real estate, e.g. agricultural land, which may be “leased-out” under arenda agreements.
Normally the rationale and consequences of such registrations are different from enforceability of the lessee’s rights against third parties.
13.6. Have lessees any precedent rights over a property in a sale scenario?
No, lessees do not have any such right by law. Unlike that, where a building and the
underneath land are owned by different owners, the owner of the land has a pre-emption
right in a sale scenario for the building.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes, it is possible that the lessor and the lessee agree on such a right by contract. The
right so agreed would, of course, be a mere contractual right, which would not affect the
validity of transfer done by the lessor in breach of such contract and would not be enforceable against the transferee.
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13.8. How long does it take to evict a lessee in a case on non-payment of rent?
The case of eviction of a non-paying lessee is among the ones, which, if referred to court,
could be proceeded with in the course of the so-called “quick procedure”. Depending on
the complexity of the case, the workload of court and the number of instances through
which it goes, eviction could be resolved on within 1 month (a best-case scenario) through
6 months (worst-case).

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF SWEDEN (2008)
By:
Christer A. Holm & Susanna Norelid
(Advokatfirman NorelidHolm, P.O. Box 7394, 103 91 Stockholm)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
No.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
According to Swedish law, real property is land. This is divided into property units. A
property unit includes for example buildings constructed within the property unit for continuous/permanent use. Such buildings are considered parts of the real estate. Therefore
the owner of a real estate is generally the owner of the buildings on it. Nevertheless it is
not unusual that a land is commonhold by for example a community of owners and that
each building on it, along with a smaller garden, has its own owner who is a member of
the community. A building in an area encumbered by registered site leasehold, does not,
however, belong to the property unit even if it belongs to the property owner. Transfer of
an object belonging to a property unit is not valid against a third party until 1. the object is
separated from the property unit in such a way that it can no longer be deemed to belong
to the same, or 2. an order pursuant to the Real Property Formation Act (Sw. Fastighetsbildningslag, SFS 1970:988), the Utility Easements Act (Sw. Ledningsrättslag, SFS 1973:1144)
or the Joint Facilities Act (Sw. Anläggningslag, SFS 1973:1149) to the effect that the object
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shall no longer belong to the property has been entered in the general section of the Real
Property Register. In other words, a building usually follows the property unit. Therefore
the owner of the real estate and the building is identical. There is a wide possibility to grant
the right to use a building, a property or a land to someone on a long-term basis. These
users´ interests are also considered in the Land Code (Sw. Jordabalk, SFS 1970:994).
1.4. Can various sections of a building have different owners?
Yes, but only in certain cases. A building that contains different sections (like two
joined buildings) can have different owners. If, for example, a partition of land is made
and there is a building with two separate sections on it (like two joined buildings with an
opening in between), and the consequence of the partition is that the real estate is split
in two parts, A and B, then also the building can be split accordingly, provided that such
a separation is possible in reality (the opening between the sections must then of course
be closed and made fireproof). Thereby the original building, containing two separate sections, can have different owners due to partition.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
There are easements, site-leasehold rights, tenancies, real estate leases and tenancies,
agricultural leases, property lease, usufruct of land etc.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Leases in general: The general rule is that the lessee may not, without consent from the
landowner, grant a right of user in the leasehold property or part thereof. He may, however,
unless otherwise agreed, let a vacant space in a building or grant an area of uncultivated
land as a depot or for a similar purpose, if this can be done without inconvenience to the
landowner. The lessee may let a building of his own on the leasehold property if this can
be done without considerable inconvenience to the landowner and no agreement has been
made to the contrary. It is not common practice to buy these rights. A lessee has, in certain
cases, the right to purchase the leased property.
Agricultural lease: The general rule is that a lessee may not transfer the leasehold without the landowner’s consent. If the leasehold agreement has been concluded for a fixed
term of not less than ten years, the lessee, unless otherwise agreed, may transfer the leasehold to another party with whom the landowner can reasonably be satisfied. First, however,
he shall offer the landowner repossession of the leasehold property against the obligation
of paying, in connection with settlement, reasonable compensation for the value of the
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leasehold. Furthermore, in the case of fixed-term leaseholds, the lessee, any agreement to
the contrary notwithstanding, may transfer the leasehold if it refers to a developed or developable agricultural enterprise, to his spouse or issue, if the regional tenancies tribunal
so permits. Such permission shall be granted unless the landowner has justified cause for
objecting to the transfer. If the leasehold is held conjointly by several persons, each of them
may, subject to the same conditions, transfer his title to a co-lessee being the spouse or
issue of the transferor.
Property lease: The lessee may not place another party in his stead without the consent
of the landowner. If the leasehold agreement has been concluded for a fixed term, the
lessee may, however, transfer the leasehold to another party with whom the landowner
can reasonably be satisfied. First, however, he shall invite the landowner to repossess the
leasehold property on payment of reasonable compensation for the value of the leasehold.
If the lessee has erected a building on the leasehold property or has otherwise devoted
expenditure to the same and wishes the landowner to take over what he has done, this
too shall be offered to the landowner for purchase. The leasehold can pass to another party
with whom the landowner can reasonably be satisfied, without invitation as in the foregoing, by property distribution, inheritance or testamentary disposition or by executive sale
or through the bankruptcy of the lessee.
Facility lease: Failing agreement to the contrary, the lessee may transfer the leasehold
to another party with whom the landowner can reasonably be satisfied. A proviso restricting this right may not be asserted when the transfer is made by executive sale or through
the bankruptcy of the lessee.
Rent: The general rule is that the tenant may not transfer the tenancy without the landlord’s consent. A tenant not intending to use his dwelling unit may transfer the tenancy
to a close relative permanently cohabiting with him, if the regional rent tribunal grants
permission for the transfer. Such permission shall be granted if the landlord can reasonably be satisfied with the change. The permission can be made conditional. The tenant may
transfer the tenancy of his dwelling unit in order to obtain another home by exchange, if
the regional rent tribunal grants permission for the transfer. Permission shall be granted
if the tenant has notable cause for the exchange and this can take place without palpable
inconvenience to the landlord at the same time as there are no other special arguments
against the exchange. The permission can be made conditional. The foregoing does not
apply if 1) the unit is sublet, 2) the unit forms part of the grantor’s home, 3) the unit is
situated in a single-family dwelling which is not intended to be let permanently or in a twofamily dwelling, 4) the unit has been granted by a person who held it by tenant-ownership
and the unit is still held by such tenure, or 5) the tenancy agreement refers to a furnished
room or a unit for recreational purposes and the tenancy has not lasted for more than nine
consecutive months.
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An agreement on the grant of a right of user other than site leasehold is not binding for
more than fifty years from the date on which the agreement was concluded. A grant of real
property within a detailed development plan and a grant of an agricultural lease, however,
are not binding for more than twenty-five years. The grant of a right of user other than an
agricultural lease for a person’s lifetime is valid without limitation to a certain length of
time. If the grant refers solely or mainly to the right of felling timber for other than domestic needs, the agreement is not binding for more than five years.

2. Protection of the investment
2.1.

Under what circumstances can the state exercise compulsory purchase rights to
acquire any real estate, or otherwise expropriate real estate?
These are the general rules regarding pre-emption. A municipality has a right of preemption, in specific cases, in connection with a sale comprising 1) real property which, in
view of future development, is required for urban development or an arrangement connected therewith, 2) real property which needs to be refurbished or needs to be rebuilt in
order to provide for housing supply or for some purpose connected with the same, 3) real
property which is needed in order to provide for a substantial need of land or facility for
sport or outdoor recreation, 4) real property with a building which should be preserved
because it is valuable from a cultural or environmental point of view, 5) real property on
which buildings have been constructed which need to be used as housing for permanent
use and which is situated in an area where there is considerable demand for secondary
homes. A right of pre-emption also exists in connection with the sale of site leasehold
in such property as is referred to above. A right of pre-emption may be exercised if such
property as is referred to above is wholly or partly situated within the municipality’s own
area. If the property is partly situated in another municipality, a right of pre-emption may
be exercised only if that municipality consents to the pre-emption. A right of pre-emption
may not be exercised if 1) the sale refers solely to a property unit having a curtilage of
less than 3,000 square metres and developed with free-standing single-family dwellings
or terrace or linked houses if the house is equipped as a permanent home or a home for
recreational purposes for not more than two families, 2) the State is the seller, 3) the State
or a county council is the buyer, 4) the buyer is the spouse of the seller, nor if the buyer or,
when husband and wife are joint purchasers, either of them is a descendant of the seller,5)
the sale is made by executive auction, 6) the sale refers to only a share of a property unit
and the buyer already owns another share in the property unit and that share has been acquired other than by gift. This is also the case if the sale refers to part of a property unit.
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The question of whether a right of pre-emption may be exercised shall then be judged
as if the purchase referred to the undivided property unit. If registration of ownership is
applied for before a right of pre-emption is exercised, the question shall instead be judged
with reference to the part, if it is parcelled out, or, when the sale concerns an area of a real
property unit, a property formation order has been made.
These are the general rules regarding expropriation. A real property unit belonging to a
party other than the State may, in certain specific cases, be claimed through expropriation
with freehold title, right of user or easement. A special right to a property unit may also be
cancelled or restricted by expropriation if the right is vested in a party other than the State.
Expropriation may take place in order to enable a municipality to dispose of land or other
space which, in view of future development, is required for future urban development or
a related arrangement. Expropriation for a purpose as aforesaid may only refer to land or
other space situated within the municipality’s own area. Within an urban area, expropriation may take place only 1) if there is cause to assume that the land or space will within the
foreseeable future be affected by a building or construction measure which is of substantial
importance from a public viewpoint, or 2) if, for the promotion of planned building or for
some other, comparable cause, it is imperative that the municipality obtain disposition of
the land or space. Furthermore, expropriation may take place in order to provide space for
a facility catering to a public need of traffic, transport or other communication. Expropriation may also take place in order to provide for a public need of electric power or other
motive power, water, heat or suchlike utility or to remove and neutralise waste water or
some other pollution. Expropriation may take place in order to provide space for economic
activity or a facility for the same of major importance to the kingdom or the locality or to
a certain group of the population. Expropriation may take place for military defence or for
another purpose of special importance for the total defence establishment.
An expropriation permit shall not be granted if the purpose ought suitably to be provided for in another way or the inconvenience entailed by the expropriation from a public
and private point of view outweighs the advantages which can be derived from it. Expropriation in favour of a party other than the State, a municipality, a county council or an
inter-municipal association may take place only if the expropriating party can answer in a
dependable manner for the expropriated property being applied to the purpose intended.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
Yes.

If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
A property owner wishing to grant a mortgage lien on the property as security for a claim is
entitled, by a certain procedure, to obtain from the land registration authority registration
of a certain sum of money (mortgage) on the property (a mortgage certificate). The right
of mortgage lien is granted by the property owner surrendering the mortgage certificate as
security for the claim. A digital mortgage certificate shall be deemed to have been delivered
to the creditor when he or a party representing him has been registered as holder of a
mortgage certificate in the Mortgage Certificates Register.
3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, as long as the encumbrances do not overlap. The customer should, however, inform the present and upcoming holders of a lien about the situation. Since the higher level
the encumbrances are registered, the bigger is the risk that it will not deliver expected
security.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Banks/lenders can, if they are willing to in a several case, finance the purchase of any
kind of acquired rights. In general the banks grant loans on a maximum of 80-90 percent
of the purchase sum. A valuation of the customer´s financial situation must of course be
made when considering this. Today´s exceptional low interest rate has, however, made the
banks/lenders more careful when calculating how much they are willing to finance.
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3.4. Do banks impose special financing conditions for non-resident investors?
If the investor is unknown to the bank, the bank would of course be more careful granting finances. However, when it comes to financing the purchase of a real estate, the bank
always requires collateral security (mortgage on real estate) or, regarding movable property, right of pledge. Since such security would make sure the bank´s money is invested in
that way, the bank would probably be less careful. There is however no special legal request
for this.
3.5.

What are the costs of entering into and registering a mortgage loan?
The dispatch cost is 375 SEK (this constitutes payment for a mortgage deed). Furthermore one has to pay stamp duty, which corresponds to 2 per cent of the amount that is
being mortgaged.

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
N/A
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
N/A
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
N/A
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
N/A
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4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
N/A
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
N/A
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
N/A
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
N/A
4.9. What other taxes are to be paid by the owner of the real estate?
N/A

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property
registry or other competent authorities to obtain evidence of title of the vendor of the property and to establish whether there are any encumbrances registered against the property?
Yes.

c 234

GGI Practice Group Real Estate

Supplement: April 2010

C.16.
5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes, they can ask for permission to inspect such documents. Documents, such as correspondence between the authority and private persons, are in general considered public,
which means that anyone have the right to take notice of it.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No, not that we know of.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
When buying a real property, one ought to check its status with the cadastral office;
who is the actual owner, are there any rights granted, burdens related to the property etc.
There is usually a questionnaire in the purchase contract in which the seller answers questions relating to the property and therefore guarantees certain facts. The seller has a legal
duty to inform the buyer about all the facts he knows of regarding the property. The buyer
has an advanced duty to investigate the property and facts. The buyer, however, can trust
what the seller guarantees.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
A party having acquired real property with freehold title shall apply for registration of
the acquisition (registration of ownership) within three months after the document on
which the acquisition is based (document of acquisition) was drawn up. A party applying
for registration of ownership shall submit the acquisition document and the other documents required to substantiate the acquisition. If a construction, according to a building
permit, has not yet started within two years or terminated within five years from receiving
the building permit, the permit is no longer valid. Inheritance is not relevant.
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6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
In Sweden the buyer and the seller first enter a purchase contract stating that the seller
sells the estate to the buyer for a certain amount of money on certain conditions. Both
parties thereby oblige to fulfil their obligations in accordance with the contract. The buyer
normally pays ten percent of the purchase sum to the seller within a week after signing
the contract. Later on, on the date of entry, the parties undersign a final transfer of land
deed. The seller then receives the rest of the purchase sum and the buyer becomes the new
owner. The parties are committed to the deal when signing this initial purchase contract.
They are also free to include any obligations or rights that they want (as long as these are
not in breach of Swedish legislation).
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
It is up to the seller to decide whether or not to sell any rights before the real estate is sold,
i.e. before signing the purchase contract. If the seller sells rights in breach of the purchase
contract, he can become liable to pay damages. The buyer may also have the right to rescind
the sale.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
There is no statutory period of time required between the conclusion and the passing
of ownership.
6.5. How can the rights to the property be fully protected against third party intervention?
The seller guarantees certain facts in the contract, for example that he is the proper
owner of the estate, and undertakes to fulfil his engagements according to the contract.
The buyer should check this with cadastral office. If real property has been acquired by
transfer and the transferor was not the rightful owner of the property, due to its acquisition
by him or by one of his predecessors being invalid or for some other reason not applying
against the rightful owner, the acquisition is nevertheless valid if at the time of the transfer
registration of ownership for the property had been granted to the transferor and if the
purchaser at the time of the transfer or, when the property was subsequently transferred
to another party, that party at the time of his acquisition neither knew nor ought to have
known that the transferor was not the rightful owner. The aforesaid does not apply to
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acquisitions made through executive sale. The foregoing shall, however, apply to the grant
of a right of user, easement or right to electrical power made by the party who was not the
rightful owner of the property, due to acquisition by him or one of his predecessors being
invalid or for some other reason not applying against the rightful owner, but only if the
party to whom the right is granted neither knew nor ought to have known at the time of the
grant that the grantor was not the rightful owner.
If real property has been transferred or a right of user, easement or right to electrical
power granted in the property to several parties separately, the acquisition for which title
registration is first applied for shall, as a general rule, have priority. Title registration of a
transfer of real property does not confer priority over a previous transfer of the property if,
at the time of the acquisition, the purchaser knew or should have known of the previous
transfer. The foregoing does not apply if the purchaser in turn has transferred the property
to another and that party, at the time of his acquisition, neither knew nor should have
known of the first transfer. If the purchaser has granted a right of user, an easement or a
right to electrical power in the property and the party to whom the grant was made then
acted in good faith concerning the previous transfer, the acquisition, in derogation of the
foregoing, shall cause the grant to have priority over the transfer.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
There is a legal right, for both the vendor and the seller, to rescind the agreement.
However, it takes a lot to enjoy this right. The first choices should be to require remedying
or a reduction of the purchase sum. If the agreement is rescinded wrongfully, the one who
rescinded it may be deemed to pay damages.

7.

Protection for vendors

7.1.

How can vendors ensure that their real estate rights are secured prior to receiving full
purchase payment?
By guaranteeing this in the purchase contract with the buyer and handing over documents from the cadastral office showing this.
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7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
They can demand to have a disclaimer in the contract, meaning that the vendor discharges himself from all kinds of liability relating to the sold property. It is
nowadays also common to take out insurances that cover hidden faults as well.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
No. Notaries are not used for these transactions.

8.2. Can notaries be freely appointed by the parties involved?
Yes, even though they are not legally required, parties are entitled to appoint notaries.
8.3. If a notary is required, what would be the accruing notary fees?
It depends on the value of the transaction.
8.4. Who pays the notary’s fees?
Normally the party that requires a notary.

9.

Land Register

9.1. What is contained in the land registry?
The land register part contains registration of ownership and site leasehold information, such as purchase price, purchase date and owner. The part also contains mortgages,
rights registrations, notes and information about older conditions.
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9.2. Can purchasers rely on what is contained in the land registry?
Yes. Land registration is an important public function in Sweden, ensuring security for
property owners and providing one of the pre-conditions for a functioning credit sector.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
The courts used to be involved in this, but as from June 1, 2008 all acquisition contracts
must be registered with the Swedish mapping, cadastral and land registration authority
(Sw. Lantmäteriet, Division Inskrivning). It is this authority that nowadays issues a certificate of ownership, so called land registration certificate (Sw. lagfartsbevis).
10.2. If yes, what would be the accruing court fees?
In order to obtain a land registration certificate, one has to pay a dispatch cost that
amounts to 825 SEK and a stamp duty that corresponds to the highest of the property´s
value (either the purchase price or the assessed value). For private persons and tenantowners´ building societies, the stamp duty amounts to 1,5 per cent and for juridical persons it amounts to 3 per cent, of the highest value.

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
The estate agent shall, when acting as a broker, discharge his assignment with care and
in all things observe the principles generally accepted for estate agents. In this respect the estate agent shall safeguard the interests of both vendor and purchaser. The estate agent shall,
to the extent required by the principles generally accepted for estate agents, give purchasers
and vendors the advice and information which they may need concerning the property and
other matters connected with its transfer. The estate agent shall endeavour to ensure that,
before the transfer, the vendor furnishes such particulars concerning the property as can be
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deemed of importance to the purchaser, and also that, prior to the acquisition, the purchaser
examines the property or has it examined. The estate agent shall verify who has the power of
disposal over the property and what mortgages, easements and other rights are charged to it.
When the mediation concerns a property which a consumer is purchasing mainly for private
use, the estate agent shall furnish the purchaser with a written description of the property.
The estate agent shall endeavour to ensure that the purchaser and vendor conclude an agreement on matters needing to be resolved in connection with the transfer. Unless otherwise
agreed, the estate agent shall assist the purchaser and vendor in drawing up the documents
needed for the transfer.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
Unless otherwise agreed, the estate agent’s remuneration shall be computed as a certain
percentage of the purchase price (commission). Normal commission rates are between
2-5 per cent of the purchase price. The estate agent is entitled to commission only if the
transfer agreement has been concluded through the estate agent’s mediation between the
principal and a party referred by the estate agent. If the estate agent has received the assignment on an exclusive basis and a transfer agreement is concluded, without his mediation, within the time for which the exclusive right is valid, the estate agent is entitled to
commission as if the agreement had been mediated by him.
11.3. Who is liable for the commission payment?
The vendor, if nothing else is agreed between the parties.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
When the owner dies, the inheritors and/or devisees inherit the estate. There is no difference if there is more than one owner to the real estate. The inheritors/devisees succeed.
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12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The law of the country where the real estate is located.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes, there is generally no rule that restricts the longevity of a lease contract.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes, they are fairly safe.
Leases in general: On notice of the cancellation of a leasehold agreement being given
by reason of the leasehold title being forfeit, the agreement shall cease to apply on the
moving day occurring next after the notice of cancellation, unless the court finds it reasonable to require the lessee to vacate the property earlier or regulation regarding forfeit
provides otherwise. If a leasehold agreement is cancelled for another cause which entitles
a landowner or lessee to withdraw from the agreement, the agreement shall cease to apply on the next moving day occurring after six months have passed following the notice
of cancellation. If the lessee withdraws from the agreement as a result of reallotment, a
property unit has undergone a change causing the value of a right of user other than site
leasehold to diminish, the consideration shall be reduced by a reasonable amount. If the
usufructuary prefers to cancel the agreement, he may do so if the change is of more than
minor importance. If the change implies an increase in the value of the right of user, the
property owner may cancel the agreement if the usufructuary does not consent to a reasonable increase in the consideration. If a leasehold agreement is cancelled for another cause
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which entitles a landowner or lessee to withdraw from the agreement, the agreement shall
cease to apply on the next moving day occurring after six months have passed following the
notice of cancellation. If the lessee withdraws from the agreement by virtue of reallotment,
the agreement, if the lessee so requests in the notice of cancellation, shall instead cease
to apply on the day when the lessee, as a result of the reallotment, is obliged to surrender
land. Moving day is 14th March. (See also 13.1 and 1.5 above).
Agricultural lease: An agricultural leasehold agreement shall be concluded for a fixed
period. If the grant refers to land over which the grantor does not have right of disposal
beyond his own period of tenure, an agreement may also be concluded for such period.
The State may grant a leasehold for the lessee’s lifetime. If the term of the leasehold is
not determined as aforesaid, the agreement shall run for five years. If a leasehold for a
fixed term includes housing for the lessee, the term of the leasehold should be at least five
years. If a shorter term has been agreed on, the agreement shall apply for the minimum
time as aforesaid. The agreement shall, however, apply for the agreed time if approved in
this respect by the regional tenancies tribunal. In the case of a leasehold for a fixed term of
more than one year, notice of cancellation shall always be given in order for the agreement
to cease to apply at the expiry of the leasehold term. Notice of cancellation and a request
for the amendment of conditions shall be given and made not less than one year before the
expiry of the term of the leasehold, if the agreement has been made for at least five years,
and otherwise not less than eight months before the expiry.
Property lease: A residential ground leasehold agreement shall be concluded for a fixed
term of not less than five years or for the lessee’s lifetime. If the term of the leasehold is not
fixed as aforesaid, the agreement applies for five years. If, however, an agreement has been
made for a shorter term, this applies for the agreed term if the agreement has been approved
in this respect by the regional tenancies tribunal. In the case of a fixed term lease, notice of
cancellation shall always be given in order for the agreement to cease to apply at the expiry of
the term of the lease. If the landowner or the lessee wishes the conditions of the lease to be
amended for a new leasehold period, he shall inform the other party to this effect in the order
applying to notice of cancellation. Notice of cancellation shall be given and a request for an
amendment of conditions made not less than one year before the expiry of the term of the
lease. Failing notice of cancellation in due time, the agreement shall be deemed to have been
prolonged for five years or, if a request has been made for an amendment to conditions, for
the term and on the other conditions determined as provided in a certain section of law.
Facility lease: Failing agreement to the contrary, the leasehold agreement is deemed
to include conditions whereby, if notice of cancellation is not given within due time, the
agreement shall be deemed prolonged for a term corresponding to the term of the lease,
though not more than five years. Notice of cancellation shall be given not less than six
months before the expiry of the term of the lease, unless otherwise agreed.
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Rent: A tenancy agreement applies for an indefinite period, unless otherwise indicated
by subsection two. A tenancy agreement applying for an indefinite period shall be cancelled in order to cease to apply. A tenancy agreement can also be concluded for a fixed
term. Agreements of this kind cease to apply at the expiry of the term, unless otherwise
agreed. If, however, the tenancy has lasted for more than nine consecutive months, notice
of cancellation shall always be given in order for the agreement to cease to apply. A tenancy
agreement valid for an indefinite term can, if a longer period of notice has not been agreed
on, be cancelled with effect 1) from the turn of the month occurring immediately after three
months from the notice, when the agreement refers to a dwelling unit, or 2) at the turn of
the month occurring immediately after nine months from the notice, when the agreement
refers to non-housing premises. If a fixed-term tenancy agreement is to be definitely cancelled and a longer period of notice has not been agreed on, notice shall be given not less
than 1) one day in advance if the term of the tenancy is not more than two weeks, 2) one
week in advance if the term of the tenancy is more than two weeks but not more than three
months, 3) three months in advance if the term of the tenancy is more than three months
and the tenancy refers to a dwelling unit, 4) three months in advance if the term of the
tenancy is more than three months but not more than nine months and the tenancy refers
to non-housing premises, 5) nine months in advance if the term of the tenancy is more
than nine months and the tenancy refers to non-housing premises. If a tenancy agreement
refers to a dwelling unit, the tenant may always give notice of cancellation of the tenancy
agreement with effect from the turn of the month occurring, at the earliest three months
from notice being given.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
No, but if a lease contract is registered with the Swedish mapping, cadastral and land
registration authority (Sw. Lantmäteriet), the lease contract is binding against a new owner
of the real estate property.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
The outright owner enters automatically into the existing lease contract. However it is
possible to terminate such contracts in accordance with the legal regulations.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes, se 13.3. Site leasehold is registered when the municipality grants a lease instead
of selling the property. Other kinds of lease agreements are not registered.
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13.6. Have lessees any precedent rights over a property in a sale scenario?
Yes. A lessee is, in certain given cases, entitled to acquire the leasehold property if the
agreement concerns an agricultural lease which includes housing accommodation for the
lessee or a residential ground lease. If a lessee has an interest in exercising his right of
acquisition, he may give notice of this to the land registration authority for note in the land
register section of the Real Property Register. In the case of a residential ground lease, otice
of interest may be given only if there exists on the leasehold property a certain dwelling
house and a tax assessment value has been put on the house.
A leasehold property for which notice of interest applies may not be transferred wholly
or partly by purchase or exchange without the lessee who has given notice of interest has
been invited to acquire the leasehold property. An offer as aforesaid is called an offer for
purchase.
13.7. Is it possible to agree on such pre-emption rights by contract?
The parties can agree on precedent rights. A transfer may be made without an offer for
purchase, for example if the lessee approves the transfer. It is important however that the
transfer is made in accordance with the legal regulations in the Leasehold Properties Act
(Sw. Lag om arrendatorers rätt att förvärva arrendestället, SFS 1985:658).
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Leases in general: The leasehold is forfeited and the landowner thus entitled to cancel
the agreement if the lessee delays payment of the ground rent for more than a month after
the date when payment is due. If the leasehold is forfeited because of delayed payment, but
correction is made before the landowner has exercised his right to cancel the agreement,
the lessee cannot thereafter be divested of the leasehold property on this account. If the
leasehold is forfeited on account of delay in the payment of ground rent and the landowner,
for this reason, has given notice of cancellation of the agreement, the lessee may not be
divested of the leasehold property on account of the delay if the ground rent is paid not
later than the twelfth weekday following notice of cancellation. Pending proof by the lessee
of having performed what is thus required for the recovery of the leasehold, no eviction
order may be made until fourteen days have passed following the notice of cancellation.
Rent: The general rule is that tenancy is forfeited and the landlord entitled to repudiate the agreement 1) if, in the case of a dwelling unit, the tenant delays paying the rent
by more than one week after the payment day and, and 2) if, in the case of non-housing
premises, the tenant delays paying the rent by more than two weekdays after the payment
day. If the tenancy is forfeited on the above mentioned grounds, but rectification is made
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before the landlord has given notice of cancellation of the agreement, the tenant cannot
be divested of the unit on these grounds. If the tenancy is forfeited on account of delay in
payment of the rent and the landlord, for this reason, has given notice of cancellation of
the agreement, the tenant may not be divested of the unit on account of the delay if the
rent is paid to the landlord in a certain manner indicated by law or deposited with the
County Administrative Board 1) within three weeks of a tenant, in the case of a dwelling
unit, having been served with notice that by paying the rent in the manner indicated he will
recover the tenancy and notice of the notice of cancellation and the reason for the same
having been given to the social welfare committee in the municipality where the unit is
situated, or 2) within two weeks of a tenant, in the case of non-housing premises, having
been served with notice that by paying the rent in the manner indicated he will recover the
tenancy. Until such time as the tenant shows himself to have done what is required in order
to recover the tenancy, no eviction order may be made until a further two weekdays have
passed following the expiry of the time indicated.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF BRAZIL (2008)
By:
De Rosa, Siqueira, Almeida, Barros Barreto e Advogados Associados
(Av. Líbero Badaró 425, 4th. floor, 01009-000, São Paulo)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes, provided that the individual complies with all the formalities stipulated in the law.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
According to Law No. 5709/71, a foreigner shall not be allowed to acquire rural real
estate that exceeds 50 undefined exploration units of rural property (módulo de exploração
indefinida). The National Institute of Colonization and Agrarian Reform (INCRA) is the
governmental office responsible for establishing, in each region of Brazil, the size of each
exploration unit.
Rural properties with up to 3 units can be freely purchased by foreigners. Nonetheless,
foreigners are required a preliminary authorization from the INCRA in order to purchase
rural properties with 3 to 50 exploration units.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
In Brazil, the surface right in rem is regulated by Articles 1369 to 1377 of the Brazilian
Civil Code. Thus, it is possible for one person to be the owner of a real estate and another
to be the holder of the right in rem of a building that has been built on the surface of said
property.
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1.4. Can various sections of a building have different owners?
Yes. In this case, the property will have multiple co-owners.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
All rights in rem are provided for in Article 1225 of the Brazilian Civil Code, as follows.
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)

surface rights
easement rights
usufruct rights
right of use
right to inhabit
right of the committed purchaser of the property
pledge
mortgage
antichresis

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
In order for all aforementioned rights to be effective they must be registered in the
records of property.
These rights should be granted by the owner of the property. Such a grant may be
subject to or free of charge.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to
acquire any real estate, or otherwise expropriate real estate?
The State may expropriate property owned by third parties in case it serves the social
interest, in case of public interest or public convenience. The expropriation of property
by the State based on the public interest or convenience will depend upon the analysis of
the concrete case. Now, the cases of expropriation of land based on the social interest are
stipulated in Article 2 of Law No 4132/62:
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Article 2. It is considered social interest:
I - the use of every unproductive property or explored property that doesn’t meet the
housing, work, and consumption needs of the population centers which it should or
might meet in view of its economic destination;
II - the establishment and maintenance of colonies or cooperatives for settlement and
agricultural work;
III - the maintenance of squatters in urban lots where, with the express or implied allowance of the owner, they have built their residence, forming residential centers with
more than 10 (ten) families;
IV - the construction of popular houses;
V - the lands and waters subject to extraordinary appreciation in value due to the
completion of public works and services, in particular, of sanitation, ports, transport,
electrification, water storage and irrigation, in the case in which such areas are not used
for social purposes;
VI - the protection of the soil and the preservation of water courses and springs and
forest reserve.
VII - the use of areas, places or property that, in view of their characteristics, they are
suitable for the development of tourist activities.”
In addition to the aforementioned cases, the State may take possession of any real
estate that has been acquired with money resulting from illegal activities or used for the
illegal activities, such as: planting of plants for the production of narcotics or the setting
up of a headquarters of a criminal group.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
Yes. Normally, every guarantee provided to the financial institutions is based on the
right in rem that will be acquired by purchaser (mortgagor).

If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Besides analyzing the whole documentation of both the seller of the right and the
mortgagor in order to verify that they are not in default in relation to the market, it is
necessary to register the guarantee in the records of the real estate that will be subject to
the right in rem that is being granted. If the guarantee provided by the mortgagor is not
registered in the records of the real property it will not be effective against third parties.
3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, provided that the value of the property is sufficient to guarantee all loans. It is also
necessary to verify if the first guarantee registered in the records of real estate property
prohibits the register of a new guarantee.
We emphasize that, even though it is possible, hardly would a financial agent accept a
property that has already been encumbered as a guarantee.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
No, nearly the entirety of the loans is intended for the acquisition of properties. Any
other sort of funding will only be made in special cases.
In general, the banks finance up to 70% of the value of the real property. We stress out
that the value of the loan is also directly related to proof of income of the mortgagor.

3.4. Do banks impose special financing conditions for non-resident investors?
No.
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3.5.

What are the costs of entering into and registering a mortgage loan?
The cost will depend on the State where the real property is being financed. Whereas
in some States the Real Estate Registry Offices charge a fee based on the value of the
property, in others, the Real Estate Registry Offices charge a fixed fee.

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Yes. Besides paying the notarial fees, the purchaser will be required to pay the Real
Estate Transfer Tax (ITBI) to the municipality.
As a general rule, the ITBI tax rate is 2% on the assessed value of the property. Nevertheless, it would be interesting to refer to the legislation of the place where the property
being purchased is located.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
In this case the ITBI will not be levied. However, the ITBI will be levied in case said
company decides selling the real property.
The ITBI is not due in the payment of the corporate capital of companies made through
real estate. We recall, however, that the income of such company cannot be mainly of real
estate nature, that is, more than 50% of the operating income of the company in the 2 years
prior to and in the 2 years subsequent to the acquisition of the real property cannot result
from real estate transactions.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Yes, Income Tax is payable.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes.
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4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Yes.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
No.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
The usage is subject to usual property taxes.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
There aren’t special taxes imposed upon companies based in tax haven territories that
own real estate in the country or state. Although, the remittances considered as rents or
other kind of revenue to a tax heaven territory are taxable. From the tax point of view, there
aren’t benefits to be gained from having real estate owned by a company in a tax haven
territory.
4.9. What other taxes are to be paid by the owner of the real estate?
N/A
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5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property
registry or other competent authorities to obtain evidence of title of the vendor of the property and to establish whether there are any encumbrances registered against the property?
Yes, all documents registered in the Real Estate Registry Office are public, that is, anyone may have access to them.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes, such information is public and it is included in the Master Plan of the city. No, in
order to have access to such information, you need the seller’s authorization.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No public register is available.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The following documents have to be surveyed in addition to the aforementioned items:
Concerning the “Real Estate”:
(1) Certified copy of the deed of title;
(2) Updated real estate record with a Clearance Certificate as regards liens and
conveyances, actions in rem, in personam and claims, or a Clearance Certificate
of the Records of the property, as the case may be;
(3) Updated Tax Clearance Certificate issued by the Municipality, regarding the Urban
Property Tax (IPTU) and the garbage collection fee;
(4) Payment receipt regarding the Urban Property Tax (IPTU) of the current year;
(5) Representation, with certified signature, of payment of the condominium fees
and certified copy of the Minutes of the Meeting that elected the Condominium
Manager;
(6) The 03 (three) last payment slips regarding the light, water and gas services.
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Concerning the “seller and his/her spouse”:
(1) Certified copies of the identity cards and CPF/MF (Individual Taxpayer
Registration with the Federal Revenue Service) and proof of address;
(2) Certified copy of the Marriage Certificate issued in the last 30 days, with
the proper registration, where appropriate;
(3) Original version of the Joint Clearance Certificate and/or Liability Certificate
with Clearance Effects issued by the Federal Income Office, in full effect;
(4) Original of the Clearance Certificates of Debts Payable to the Municipality and
to the State;
(5) Certified copies or the original of the Clearance Certificates, in full effect,
issued by court clerk office of civil matters, covering tax claims, family claims,
guardianship, custody and interdiction claims, bankruptcy and reorganization
proceedings, for ten years, and by the Negotiable Instruments Protest Offices,
by the Federal Court Distributors and Labor Court Distributors of the Judiciary
District of the Capital.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
In order for each and every right concerning a real property to be effective against third
parties, it has to be registered in the real estate records (matrícula do imóvel).
6.2. Is it possible for the purchaser to make certain at an early stage (i.e. prior to the due
diligence) of acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, in this case a Purchase and Sale Commitment is entered into. Also, in order to assure the right of the purchaser, this agreement may be registered in the Real Estate Registry
Office.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes, by entering into a Purchase and Sale Commitment or a Purchase and Sale Agreement
and registering it in the Real Estate Registry Office.
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6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
In Brazil there is no such legal term for the conveyance of real property. It will depend
upon the commercial agreement entered into between the Seller of the real estate and the
Purchaser. In order for the Purchaser to be protected during the time agreed, the Purchaser
may only enter into a Purchase and Sale Commitment and register it.
6.5. How can the rights to the property be fully protected against third party intervention?
The records of the real estate have to be analyzed and it has to be verified if there are
no liens of any kind burdening the property, and copies should be made of the documents
referred to in the aforementioned item 5.4.
With such documentation in hand the purchaser has a full view of the financial situation of the seller and may assess what the possible problems that may arise from the
operation.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, provided that this situation is stipulated in the Contract to Purchase.

7.

Protection for vendors

7.1.

How can vendors ensure that their real estate rights are secured prior to receiving full
purchase payment?
The vendor may subject the drawing up of the deed of purchase and sale (instrument
required for the conveyance of real property) to full payment of the agreed purchase price.
Or the Vendor may burden the real property with some form of guarantee (conditional
sale, mortgage, etc.)
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7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
The Vendor should make the Purchaser aware of such defect in the property and request a declaration expressing the Purchaser’s agreement on that regard.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Yes, the Real Estate Registry Office (Notary’s Office) is the governmental office with
full faith and credit responsible for drawing up the Public Deed of Purchase and Sale. Such
instrument is essential for conveyance of title of the property.
We emphasize that there are some cases where the conveyance of the title of the property may be made without the necessity of drawing up a Public Deed (real property of low
value, conditional sale agreement, etc.)

8.2. Can notaries be freely appointed by the parties involved?
Yes.
8.3. If a notary is required, what would be the accruing notary fees?
The Notary fees are directly related to the type of service the Notary will perform (Public Deed of Purchase and Sale, Mortgage Deed, etc.).
Now, the form of collection of the notary fees will depend on the State where the Real
Estate Registry Office is located. In some States the values of the Notary Fees are stipulated in accordance with the deed, in others, the value is set by the value of the transaction.
8.4. Who pays the notary’s fees?
It is usually the Purchaser who pays the Notary’s Fees.
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9.

Land Register

9.1. What is contained in the land registry?
Every information regarding the real property. The history of the real property. The
name of the current owner of the property and the previous ones. Each and every lien that
may be burdening the property, etc.
9.2. Can purchasers rely on what is contained in the land registry?
Yes.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
N/A

11. Real-Estate Agent
11.1. What is the function of a broker in a real estate transaction?
The real estate broker is responsible for assisting both the Purchaser and the Vendor in
the deal transaction. The broker should provide all the information required, assist in the
obtaining of the documentation, etc.
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11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The brokerage fee usually amounts from 4% to 6% of the value of the transaction. A brokerage service agreement has to be executed.
11.3. Who is liable for the commission payment?
This is stipulated is the contract, but it is normally the Vendor of the Real Estate who
pays the Brokerage Fee.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
The property is included in the probate (inventário) and then it is conveyed to the heirs
of deceased person. It is only the part of the property of the deceased person that will be
conveyed to his/her heirs. There is no change in the ownership of the other owners.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No. Death inheritance complies with the law of the country where the deceased person was domiciled, irrespective of the nature of the property. It is important to point out,
however, that the inheritance of property of foreigners, located in Brazil, shall be governed
by the Brazilian law for the benefit of Brazilian spouse or children, or whoever represents
them, unless the national law of the deceased person is more favorable. (Article 10 of the
Law of Introduction to the Brazilian Civil Code)
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The answer was given in the previous question.
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13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes, notwithstanding this sort of contract does not exist in our legislation, the Brazilian
real estate market has made frequent use of this type of contract – Built to Suit or Lease
Back. Here in Brazil it is referred to as Atypical Lease.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes, provided that the lender takes some precaution measures, manages to carry out the
conditional sale of the property, or requests the borrower in the loan to present some other
type of guarantee.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
No, the Contract is enforceable by itself. However, if the contract is registered in the
Real Estate Registry Office, the financier will have more guarantees.
As it has been mentioned earlier, every guarantee in rem offered by the mortgagor to
the investor should be registered in the proper Real Estate Registry Office so that they can
be effective in relation to third parties.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Normally, in these types of contracts the future purchaser should comply with or assume the lease agreement. Several times, the contract requires the mortgagor to pay off
the lease before selling the property.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes.
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13.6. Have lessees any precedent rights over a property in a sale scenario?
Yes. In the case of an atypical lease or rent of real property, the lessee has the right of
first refusal in the acquisition of the leased or rented property. This way, the owner of the
real estate should, first, offer the property to the lessee. Only after the waiver of the lessee
the owner will be allowed to offer the real property to third parties.
13.7. Is it possible to agree on such pre-emption rights by contract?
The above mentioned right is determined by law, so there is no need to stipulate it in
contract.
Nevertheless, if the owner wants to protect himself so as not to have any problems with
the lessee in a possible sale, the former may request that the contract includes a statement
from the lessee saying he/she waives to the right of first refusal in the acquisition of the
property.
.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
It depends on each case, but we can estimate it can take from one to two years.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF HUNGARY (2010)
By:
Dr. Attila Kovács
(Kovács Réti Szegheő, Zugligeti út 41, 1121 Budapest)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes, but for agricultural reasons there are restrictions as to arable agricultural land.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Foreign private individuals and legal persons (no matter whether Hungarian or foreign
ones) are not allowed to acquire the title of ownership of arable agricultural land except
for farms not exceeding 6.000 m2. The provisions pertaining to resident private individuals in connection with the acquisition of the title of ownership of arable agricultural land
shall apply to the EU national wishing to settle in Hungary to independently engage in
agricultural production, and who has been legitimately residing in Hungary for at least
three consecutive years and is pursuing agricultural activities. Other than that, there are
no special restrictions for foreign investors, nevertheless foreign private individuals and
foreign legal persons (except the EU nationals) need to obtain the permit of the competent
Administration Office for their acquisition deals.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
No, land owners and the owners of property do not need to be the same person, it is
possible to separate land and property ownership interests.
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1.4. Can various sections of a building have different owners?
Yes, if the building is condominium.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Usufruct, right of use, lease, tenancy.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Usufruct and right of use shall be registered in the land register for coming into being.
Such rights may be founded for a definite period or till the death of the entitled person.
These rights are not assignable. Lease and tenancy cannot be registered in the land registry, but they are assignable.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Expropriation can be based only on Act CXXIII of 2007. The owner of the real estate
is entitled to prompt, complete and unconditional compensation. The purposes of the
expropriation are defined in the act for example roads, environmental protection, national
defence etc. Prior to expropriation to state shall do its best efforts to conclude sale and
purchase contracts.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
It is possible if the seller gives his consent for this, generally such consents are granted
in the sale and purchase agreements.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, if the first registered financing bank gives its consent. Generally a ban on alienation or encumbrance is registered simultaneously with the registration of the mortgage
therefore the consent is necessary.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes, they are. Usually, the financing is limited to 60 or 70 % of the loan value.

3.4. Do banks impose special financing conditions for non-resident investors?
We are not aware of such practice as a general rule, however this shall be checked on a
case-by-case basis.
3.5.

What are the costs of entering into and registering a mortgage loan?
Fee of the public notary, stamp duty of the mortgage registration procedure in the land
registry (HUF 12.000,- c.a. EUR 48.-), fee of the valuation of the real estate, fee of the land
registry sheet (HUF 6250,- c.a. EUR 23.-) and fees of the attorneys. Many of these cost
elements are dependent upon the amount of the loan.
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Any building or parts of a building and the land on which it stands:
a) that is supplied before first occupation; or
b) where the period elapsing, after first occupation, between the operative date of
the occupancy permit of the relevant authority and the date of supply is less than
two years (new properties) are taxed and shall be paid a VAT in case of their sale.
The supply of a building or parts of a building and the land on which it stands, and the
supply of land or part of land which has not been built on, except the supply of building
land or part of a building land, shall be exempt from VAT.
The taxable persons registered in the domestic territory shall have the right, subject to
prior notification of the state tax authority, to opt for the taxation.
The option for the taxation may be exercised separately or collectively, however, the
option for taxation shall apply to all supplies of goods as well.
Taxable persons established in the domestic territory may exercise the option solely to
immovable properties other than residential buildings.
Any taxable person who exercised the option shall remain bound to this option for a
period of the next five calendar years.
The rate of VAT is 25 %.
Acquisition of real property, as well as movable property, and rights of pecuniary value
for consideration and not subject to duty on inheritance or gifts, in any other way, shall be
subject to a duty (transfer tax) on onerous transfer of property.
The basis of the duty on onerous transfer of property shall be the market value of the given
property.
General stamp duty rate on the transfer of property for consideration : 4%
If the duty base exceeds HUF 1 billion, the excess amount will be subject to 2% and its total
amount may not exceed HUF 200 million per real estate.
The preferential stamp duty rate for apartments: 2% up to HUF 4 million per apartment, above HUF 4 million: 4%
Acquisition of a share in a company that owns domestic real estate will become subject
to stamp duty as well in case the below detailed preconditions are met.
Upon acquisition of ownership rights in real property for further resale purposes by an
entrepreneur who meets certain requirements the rate of duty shall be 2 per cent of the
market value of the real property.

c 264

GGI Practice Group Real Estate

Supplement: April 2010

C.18.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
The concept of a company that owns real estate has been introduced referring to taxpayers and related parties owning real estate in Hungary where the value of Hungarian real
estate exceeds 75% of the aggregate market value of assets shown in the financial statements, and a member (shareholder) is a foreign resident in a country with which Hungary
has not concluded a DTA, or the effective treaty allows the taxation of the exchange rate
gain in Hungary. Consequently, if - with the related party data also taken into account - the
company group qualifies as an entity that owns real estate, then each member of the group
qualifies as such independently.
The tax is payable by non-resident persons who gain income from the alienation or divestment of a share in a company that owns real estate (“member of a company that owns
real estate”). Tax liability is incurred as of the day of alienating the share or the decrease of
registered capital by means of divestment.
The amendment provides specific rules for the assessment of the tax base in case
of members of companies that own real estate, under which the tax base is the positive
amount of the consideration at the time of alienation or decrease of the company’s registered capital, less the purchase price of the share and justified expenses associated with
the acquisition or holding of the share, while the tax rate is the general rate stipulated by
law.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
If the seller is a foreign company yes.
The tax base: positive amount of the consideration or decrease of the company’s registered capital, less the purchase price of the share and justified expenses associated with
the acquisition or holding of the share. Tax rate: 19%, which shall only apply if the sold
Hungarian company qualifies as a company that owns real estate.
Place of gain of income derived by a non-resident private individual from the transfer
or lending of his share in a company that owns real estate will be in Hungary.
If the seller is a foreign private individual Hungarian personal income tax rules shall
apply.
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4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
As a general rule, yes. If the foreign investor is a private individual Hungarian personal
income tax rules shall apply (25 %). The individuals can rent their real estates with VAT or
without VAT. This option has to be notified to the Tax Authority. If the private individuals
pay taxes after rental income in the consolidated tax base, then they are entitled to deduct
the costs from the revenues when determining income. If the proprietor of the estate is a
Hungarian company owned by foreigners, it is treated like all other Hungarian companies
(corporate tax of 19 % based on the profit of the company shall be paid).
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Yes. Upon acquisition of ownership rights in real property for further resale purposes
by an entrepreneur who meets certain legal requirements the rate of duty shall be only 2
per cent of the market value of the real property.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Most probably there are no particulars, nevertheless this shall be checked on a case-bycase basis.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, local taxes are imposed by the local municipalities subject to their local regulations. They may impose the taxes based on either the total area of the estate or the market
value thereof, depending on the local regulations.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
Yes. We can state that these companies will be judged from point of view of taxation in
general more disadvantageous and the taxes are higher than in general. But it always shall
be checked on a case-by-case basis. The real estate owner has to pay local taxes and in case
of selling the estate corporate or personal income taxes.
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5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Only with the consent of the owner, except for the land registry sheet which is open for
the public.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes, with the written authorization of the owner.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
For the time being there is no such register accessible for the public, however the
competent environmental authorities are available for providing such info on a case –bycase basis. Furthermore the extent and nature of the significant, permanent environmental
damages that were adjudged by courts or environmental authorities by final and binding
resolutions may be entered into the land register.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The property-related rights and facts specified in the Act No. CXLI of 1997 on Real Estate Registration should be checked in the land registry sheet, which is open for the public.
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
Agreement countersigned by attorney-at law or signed in front of public notary which
contains all necessary elements to be specified by the applicable rules. Further, the purchaser must have been registered in the land register.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, but sound guarantees and withdrawal possibilities shall be agreed upon in order
to exit from the deal should the result of the due diligence be not satisfactory.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes, sellers may undertake such obligations, furthermore pre-contracts may be entered
into or even final contracts may be concluded with the retention of the title of ownership
that can be registered in the land register.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
In Hungary there is no required period between the conclusion of the contract and
passing the ownership, but if such were stipulated by the parties then the registration of
the fact of the sale with retention of the title of ownership can prevent the above.
6.5. How can the rights to the property be fully protected against third party intervention?
Pursuant to the regulations on the protection of possession, an owner may arbitrarily
restrain or prevent any and all illegal intrusion or influence that impedes, restricts, or obliterates the exercise of his ownership rights.
An owner may demand the termination of illegal intrusions or influences and, if things
have been removed from his possession, to have them returned.
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6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, it is. It depends partly on the contractual stipulations between the seller and the
purchaser and partly on the general breach of contract rules of civil law.

7.

Protection of the vendors

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
He can sell his real estate with the retention of the title of ownership until receiving the
whole purchase price.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Unless otherwise prescribed by law, liability for breach of contract shall not be excluded
or restricted, unless the disadvantage incurred thereby can be offset by the adequate reduction of the consideration or by some other advantage.
Liability for wrong statements and the warranty for newly built estates cannot be excluded by the seller.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Real estate contracts shall be countersigned by either attorneys-at-law or notary publics, so notaries public do not have exclusive powers in real estate matters like in many
other countries.
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8.2. Can notaries be freely appointed by the parties involved?
Yes.
8.3. If a notary is required, what would be the accruing notary fees?
The fees are prescribed by law, but in practice they are bargainable within reasonable
limits.
8.4. Who pays the notary’s fees?
Generally all costs are borne by the purchaser but the parties are allowed to negotiate
this issue otherwise.

9.

Land Register

9.1. What is contained in the land registry?
1st part: data of the real estate (size, location etc.), 2nd part: data of the owners (name,
address, mother’s maiden name, rate of the ownership), 3rd part: encumbrances.
9.2. Can purchasers rely on what is contained in the land registry?
Yes, the land registry is by law an authentic registry.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No, the land registry is handled by a special office.

c 270

GGI Practice Group Real Estate

Supplement: April 2010

C.18.
10.2. If yes, what would be the accruing court fees?
The fee of registration of the ownership is HUF 6600,- c.a. EUR 24.-,and the registration of the mortgage is HUF 12000,- c.a. EUR 48.-.

11. Real-Estate Agent

11.1. What is the function of a broker in a real estate transaction?
Intermediary services between the buyers and sellers: finding buyers for properties for
sale and finding appropriate real estates for purchasers.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
It varies from case to case but is generally from 1 to 5 % of the purchase price. The
agent is entitled to get this fee when the seller and the purchaser sign the contract, but it
depends on the provisions of the contract between the mandatory and the agent.
11.3. Who is liable for the commission payment?
The Mandator who orders the services of the broker.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
If there is a will the successor shall inherit based on the will. If there is no will the successors shall inherit based on the legal provisions (at 1st place: the descendent).
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12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No, except for arable agricultural land. The non-residents acquire the arable agricultural land by intestate succession. In this case they don’t need any permit for the acquisition
of the ownership of an arable land. An heir shall be entitled to disclaim particularly inheritance of a farmland and/or its equipment, accessories, livestock, and tools and implements, if he is not engaged in agricultural production by profession.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The national law of the owner.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Contracts are safe in a legal point of view. The termination possibilities depend upon
whether the lease was established for a definite or an indefinite period of time. Contracts
for indefinite term may be terminated by a written notice with a compulsory period of
notice (ordinary notice). Contracts for definite term may be terminated by a notice with immediate effect in case of serious breach of contract, but there is no possibility for ordinary
notice).
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
Certain lease contracts for residential properties must be entered into in written form,
otherwise the contract shall be invalid.
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13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
No.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
Generally speaking the lessee has no pre-emption right based on the legal provisions,
except the case of agricultural land as described below. Naturally the parties may establish
pre-emption right by contract.
13.7. Is it possible to agree on such pre-emption rights by contract?
In respect of the sale of arable land or farmstead, the right of pre emption is granted
to the person leasing in whole or in part or cultivating a fraction of such land under
contract (lease, share-lease, share-farming). If the lessee is a legal person or an unincorporated organization, the natural person member or shareholder of such, if a local
resident have got the pre-emption right. Naturally the parties may establish pre-emption
right by contract too.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
If the contact was concluded in front of notary public and the termination was also
prepared by notary public, duration will be few months but if the lessor submits his requirement to evict to the competent court, it can take for a year or more.

Disclaimer – The answers to this questionnaire have been prepared by Kovács Réti Szegheő Attorneys-at-law solely for
information purposes and shall under no circumstances be considered as legal advice. The answers refer to the most
important legal aspects of the real estate sector focusing on the general rules and highlighting only some of the exemptions and allowances. For specific detailed advice in actual cases Kovács Réti Szegheő Attorneys-at-law are at the clients’
disposal at any time.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF FRANCE (2010)
By:
Georges Troy
(Troy & Associés, 42, Avenue de Wagram, 75008 Paris)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
There are no special restrictions for foreign investors.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Yes.

1.4. Can various sections of a building have different owners?
Yes. Houses and commercial properties can be parcelled out into condominiums.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Besides outright real estate ownership, there are other usage rights such as lease contracts and heritable building rights.
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1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
The heritable building right is characterised by the acquisition of the title or right to
property by the uninterrupted possession of it for a certain term prescribed by law (more
than 30 years).

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
Expropriation is solely possible based on financial remedies. Expropriation to be efficient has to follow a strict procedure. Indeed expropriation usually is only effected by
the State on behalf of the general interest. Prior to expropriation, the authorities offer the
conclusion of a purchase contract. However, if there is no agreement between the parties,
a judge will come to a decision.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Property can be subject to encumbrance such as mortgage in favour of the purchaser
prior to the transfer of the property. Usually, mortgage is authorized by the seller in the sale
agreement. This enables the purchaser to apply for registration of a mortgage in favour of
his financing bank.
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3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Banks and other lenders can not lend more than 30 % of the financial resources of the
borrower in order to acquire outright ownership.

3.4. Do banks impose special financing conditions for non-resident investors?
No.
3.5.

What are the costs of entering into and registering a mortgage loan?
For the year 2010, the cost is 0.60 % upon the value of the real estate and is increased
to 0.70 % as of 1st January 2011.

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
See Tax Handbook presentation.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
See Tax Handbook presentation.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
See Tax Handbook presentation.
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4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
See Tax Handbook presentation.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
See Tax Handbook presentation.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
See Tax Handbook presentation.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
See Tax Handbook presentation.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
See Tax Handbook presentation.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The property owner as well as encumbrances is registered in the land register. The
investor can rely on what is registered. This register is usually basis for acquisition in good
faith.
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5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes, all relevant information about the construction permit and especially the conditions the construction permit was granted can be asked by the investor. The notary verifies
also that there is no litigation on the property.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
Such register exists and is available for inspection by the buyer.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
“La conservation des hypothèques” (the register of public mortgages) has to be
checked for any obligations of the current and future owner of the real property. It is handled by the respective municipality.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The parties must have to agree in a notarised deed about purchase and sale and transfer of title. Further the purchaser must have been registered in the land register.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes.
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6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
The seller can undertake a respective obligation with no need to use a notarial deed.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
In case of an undertaking of sale or an undertaking to purchase, it is not possible to
prevent the sale to a third party.
If the purchaser can prove the fraud between the seller and the third party, it can sue
the seller and claim damages to the seller and the third party.
6.5. How can the rights to the property be fully protected against third party intervention?
All preliminary sale agreements have to be registered to the register of the public mortgage so that the property is fully protected against third party intervention.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
In case of faultiness of the property and in case of fraud of the seller, the purchaser can
rescind the purchase. The second possibility is compulsory. The first can be excluded in the
purchase agreement.

7.

Protection of the vendors

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The notary will apply for registration of the buyer in the land register only after being
sure that the purchase price has been paid. Moreover the notarial deed is itself an execution warrant protecting the vendor.
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7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Liability for intentionally wrong statements cannot be excluded by the seller. However,
the seller at last must warrant in the purchase agreement that no undisclosed defect are
known to him meaning that he is responsible for the extent that such statement is wrong.
Many other warranties are possible.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Real estate transaction must be handled by a notary, because the purchase contract
needs authorization and the notary is corresponding with the land register. The notary has
to be neutral. He is not allowed to privilege one party or another.

8.2. Can notaries be freely appointed by the parties involved?
Yes.
8.3. If a notary is required, what would be the accruing notary fees?
A national tariff applies to all French Notaries. Notary fees are around 2 % of the sale
price.
8.4. Who pays the notary’s fees?
The buyer.
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9.

Land Register

9.1. What is contained in the land registry?
The land register contain entries regarding the size and the location of the property, the
owner and the encumbrances. This register contains also a priority notice protecting from
the transfer of the ownership of land property as well as objection to incorrect entry in the
land register.
9.2. Can purchasers rely on what is contained in the land registry?
Yes.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
N/A
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11. Real-Estate Agent

11.1. What is the function of a broker in a real estate transaction?
The broker’s function in a real estate deal is to identify an object for the purchase or to
identify the purchase for the respective object.
For that, the broker identifies the relevant material information which is of importance
to the purchaser and which would make the object attractive for the purchaser. Often the
broker advises the parties in determination of the purchase price.
The broker is not entitled to give legal advice.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The commission rate is dealt between the broker and the parties involved in the transaction and the rate is linked with the sale price of the real estate concerned. Usual commission rate are between 1.5% and 7 % of the purchase price VAT excluded.
Written agreement is required. The Judge can reduce the commission due to the real
estate agent if it is unreasonable.
11.3. Who is liable for the commission payment?
It could be all the contracting entities. It depends on what is stated in the purchase
agreement.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
The heir(s) become the owner and has to apply for registration in the land register.
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12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The non resident testator can choose French law.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Long term lease contracts can be conclude and are common practice in France.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
According to practice French law, the tenant is only able to terminate a long term lease
contract under the condition stipulated in the lease contract and under the adherence
of the contractually agreed time limits. This contract may also be terminated in case of
Bankruptcy of the lessee.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
According to French real estate law, lease contracts with a period of more than 12 years
have to be registered to land registry in order to be enforceable.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes.
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13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No.
13.7. Is it possible to agree on such pre-emption rights by contract?
N/A
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
It depends from the court.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF GREECE (2009)
By:
Takis G. Kommatas
(T.G. Kommatas and Associates – Law Offices
10 Vassilissis Sophias Avenue, 10674 Athens)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
The acquisition of real estate property is free for the individuals in Greece. The same
right applies also for foreigners.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
There are no special restrictions for foreigners to obtain real estate rights. However,
restrictions apply for the purchase of real estate property from foreigners in areas near
the Greek boundaries. The restrictions are not that strict when the acquisition concerns
European citizens.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
The buildings are considered constituents parts of a real estate property. There can
be no separate ownership or separate real estate right. The owner of a real estate is also
presumed to be owner of any building built on the land. Greek law provides the system of
vertical property which means separate ownership of a building with oth-ers on the same
plot combined with common ownership of the plot and in the com-mon parts of the buildings and also with community of the holders of the vertical properties.
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1.4. Can various sections of a building have different owners?
Greek law provides the system of horizontal ownership which is the separate exclu-sive
and substantive ownership on a flour of the building or on an apartment with specific
percentage of common property to the plot and to the common and undi-vided parts of the
construction.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Apart from the ownership, the interests are the possession, the lease of the real estate,
the right of habitation, the limited ownership etc.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
They are transferable and heritable. To make the transfer enforceable it must be registered in the Land Register of the area of the real estate.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The Greek constitution regulates the institution of the compulsory expropriation. In
case of a public interest, the State can acquire the real estate property against pay-ment
of compensation. It requires the existence of public interest, defined by a law, and full
indemnity determined by a civil court.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Property as well as hereditary building rights are subject to encumbrance. The purchaser can apply for registration of a mortgage or prenotation of a mortgage in favor of his
financing bank. The encumbrance is established through a notarial deed or a decision of
the Court and is registered in the Land Register.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Bank institutes do finance the purchase of real estate or hereditary building rights.
Usually, the financing is limited to 60 or 70% of the property’s value.

3.4. Do banks impose special financing conditions for non-resident investors?
No.
3.5.

What are the costs of entering into and registering a mortgage loan?
–
		
–
–

Costs of an expert evaluating the real property (small percentage of the amount on
loan).
Bank fee on the amount of loan depending on the Bank.
Notary and court fee as well as fees of the Land Register for registration of the
mortgage of roughly 1% of the amount of the mortgage.
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
The taxes for the acquisition of a real estate property are calculated as follows:
1. For the first 15.000 € of the value of the property which is shown in the contracts
(usually it is the objective value) the tax for the purchase is calculated with a fac-tor
of 7% for the real estate properties which are off the town-plan and with a factor of
9% for the properties which are in the town-plan or if the property is lo-cated in an
area where there is a department of a fire brigade. For the rest of the value of the
property that is shown in the contracts (in excess of 15.000 €) the transfer tax is
estimated with a factor of 9% and 11% respectively. Furthermore, municipal tax is
imposed equivalent to the 3% of the above transfer tax.
2. For property acquired after 1.1.2006 which is sold afterwards, an overvalue tax is
imposed, calculated on the difference between the objective value of the prop-erty at
the time of purchase and the time of sale. The percentage is fixed to 25% of the difference if the time between purchase and sale is less than 5 years, to 10% if the time
between purchase and sale is 5-15 years and to 5% if the time be-tween purchase and
sale is 15-25 years. Beyond 25 years there is no such tax. This tax burdens the seller
of the property and when it is imposed, no transfer tax is imposed.
3. In the above (under 2) case, the buyer is burdened with a purchase fee equiva-lent
to 1% of the value.
4. For buildings constructed under a license issued after 1.1.2006 an Additional Value
Added Tax amounting to 19% is imposed. Tax exemption for the purchase of the
first residence. This applies to natural per-sons, married/single, Greek citizens who
have their residence in Greece. The foreigners cannot enjoy this exemption only the
citizens of the E. U. who live and work for a long period of time in Greece.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
In this case the tax provided for the transfer of shares is imposed.
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4.3. In case of a property sale by foreign investors, is the profit subject to tax?
See above under 4.1.2. In such cases the taxation rules of the double taxation treaties
between the countries involved have also to be taken into consideration. Generally speaking, in the international tax law normally the country of the location of the property has the
competence of taxation and the taxation depends on the national tax rules of the state of
the location of the property (tax rate, taxation of the profit).
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Any foreign investor must pay taxes for rental income on a net basis, i.e. rentals mi-nus
expenses. In any case the foreign investor has to file a tax form on a yearly basis.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Under the Double Taxation Conventions rules Greece has the right of taxation for real
estate located within its borders.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
The property owner has to pay local property tax.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
There are no special rules for foreign controlled companies provided that the owner
(natural person) is known to the tax authorities. Otherwise a 3% tax on the objective value
of the property is paid per year.
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4.9. What other taxes are to be paid by the owner of the real estate?
Apart form the taxes under 4.1. the owner of the real estate property usually also pays:
– A local municipal tax, which range from 0,025% - 0,035% to the objective value of the
real estate property and is incorporated to the electricity bill (above un-der 4.7).
– A real estate fee burdens all owners of real estate. Natural persons are exempted for
		 real property below 200 sq. m. and of value below € 300.000.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
The access to the public documents is free to every interested person. Usually it is done
through a lawyer.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
The documents of the planning and building authorities are public and every interested prospective purchaser can inspect them in order to check the construction per-mit.
Usually, he uses a competent civil engineer or topographer.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
There is not yet such official register in Greece.
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5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
The Land Register is a public service in which the deeds of the real estate property and
their encumbrances are officially registered and stored. There, any lawyer can check the
legal situation of a real estate property.

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
A notarial deed of transfer of the real estate is required. The document must be registered to the competent Land Register. Also, the purchaser must pay a transfer tax or inheritance tax.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, but this normally requires a notarial deed with the respective cost consequences.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
During the process of the due diligence, the right of the purchaser is simply prospective. So he cannot prevent a sale to another interested party. The purchaser can con-clude
an agreement with the seller providing that in case of a transfer to another par-ty the seller
will have the obligation to compensate him. However, the transfer will be valid.
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6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
The transfer of the real estate becomes valid as soon as the respective deed is registered to the Land Register of the region where the property is located which has to take
place immediately after the conclusion of the notarial deed. If the registration is delayed
the seller can sell the property to a third party but this will constitute the crime of fraud.
6.5. How can the rights to the property be fully protected against third party intervention?
If the entries in the land register are correct, the owner is protected.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes depending on the wording of the purchase contract.

7.

Protection of the vendor

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The seller has to make sure that he will not sign the notarial deed for the transfer of the
property until the purchaser pays the entire agreed amount. Also, it can be agreed that the
transfer will be concluded only when the purchase price is paid in full, the seller keeping
the ownership until that date. Said alternative is provided by Civil Code which regulates
that the seller can keep the ownership until the purchaser pays off the purchase price. After
the payment in full the transfer of the property is certified by a notarial deed. Also in case
the purchase price is not paid in full the seller can register a mortgage to the sold property
for the amount due.
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7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
The seller can not exclude his responsibility. He is responsible for the legal faults on
a property unless he provides evidence that the purchaser was aware of them. He is also
liable for the actual faults or the lack of the stipulated characteristics regardless of his
liability. In order to eliminate his responsibility he can either prove that the purchaser was
aware of the faults or that he reported them to the purchaser and he however accepted.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Real estate transactions must be handled by a notary, because the purchase contract
needs notarization. The notary has a legal professional education. The notary has so keep
strict neutrality. He is not allowed to privilege one party to the other. Therefore, in case of
bigger transactions drafts of the purchase contracts usually are prepared and discussed by
the lawyers of the parties. The notary in Greek law has to secure that the contracting parties
completely understand the provisions that are included in the contract. He is responsible
for the confirmation and registration of the contract to the Land Register so that the title of
the real estate property is transferred to the purchaser.

8.2. Can notaries be freely appointed by the parties involved?
The notary is chosen by the contracting parties. Normally the purchaser has the right
to select the Notary.
8.3. If a notary is required, what would be the accruing notary fees?
The fees of the notary correspond, approximately with 1 % of the value of the con-tract.
8.4. Who pays the notary’s fees?
The purchaser.
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9.

Land Register

9.1. What is contained in the land registry?
The Land Register contains entries regarding the size and the exact location of the
premises, the owner and encumbrances.
9.2. Can purchasers rely on what is contained in the land registry?
The documents of the Land Register are public documents of full validity and reliability.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No. There is no intervention of the courts in matters of contractual transfer of real
estate.
10.2. If yes, what would be the accruing court fees?
N/A
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11. Real-Estate Agent

11.1. What is the function of a broker in a real estate transaction?
The broker’s function in an estate deal is to identify a real estate for the purchaser or
vice versa to identify a purchaser for the respective real estate. For that purpose the broker gathers relevant material and information which are of importance to the pur-chaser
and which would make the object attractive for the purchaser. In case the pur-chaser is
his client, the broker would inform him of advantages or disadvantages. Often the broker
also advises the parties in determination of the purchase price. The broker anyhow is not
entitled to give legal advice. Therefore, in particular he is not allowed to give advice as to
the content of the purchase contract.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The Commission will be agreed independently between the broker and his client. The
customary fee will be 2% of the purchase price approximately plus V.A.T. Usu-ally the broker will suggest a fee of 2% and then it is a matter of negotiation how much finally will have
to be paid. The larger the object the more flexible is the broker in most cases. The brokers’
fee becomes due by the time the notarial deed is signed.
11.3. Who is liable for the commission payment?
The brokers’ commission is paid by the contracting parties. Subject to the agreement
this maybe the seller, the buyer or – very often – both.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
The heir(s) become co-owner(s) and must apply for registration in the land register.

Supplement: April 2010

GGI Practice Group Real Estate

c 297

C.20.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
According to Greek law, for foreign citizens article 28 of the Greek Civil Code ap-plies,
which stipulates, that all matters in the law of succession (wills, beneficiaries, trusts etc.)
are being ruled by the law of the deceased’s citizenship.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Commercial leases can be validly concluded for 12 years and can be extended for 4
more years, civil leases can be concluded for the period freely agreed between lessor and
lessee but if they exceed the period of 9 years the lease has to be registered to the Land
Register.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Normally the lessee is only able to terminate a long-term lease contract under the
conditions stipulated in the lease contract and under the adherence of the contractu-ally
agreed time limits. However, relatively complicated requirements apply to with regard to
the form. The lease contract including all attachments and later agreed supplements has
to be in a written form and all essentials of the rental contract (par-ties, object, rental fee,
duration) are to be clearly identified in the lease contract.
If any of these prerequisites are not met, each party has the possibility of a premature
termination of the lease contract.
The lease contract is safe because it consists of a legal commitment for both contracting parties. The termination is based mainly to the provisions of the contract. In commercial leases after the first 2 years of the duration of the lease, the lessee has the right
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to terminate the contract but he must first provide the owner with 6 months no-tice and
compensate him with amount equal with 4 monthly rents.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
The lease contract is usually a private agreement with the exception of civil leases,
exceeding 9 years which have to be concluded in the form of a notarial deed and reg-istered
to the Land Register (see above under 13.1). The owner of the property must in a period of
one month as from the date of the contract, file the contract to the com-petent tax office.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
If during the lease, the lessor transfers to a third party the ownership of the leasehold
property, the new owner becomes subject of the rights and the obligations of the lease
contract except if there is a different agreement to the lease contract.
Concerning the long-term lease contracts the leasing of a real estate property for a
period of time longer than 9 years, it is valid against a third party who becomes owner only
if the lease was concluded by a notarial deed and it is registered to the Land Register.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
The lease contracts as above under 13.4 have to be registered in the Land Register in
order that the lessee is protected against third parties.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
No.
13.7. Is it possible to agree on such pre-emption rights by contract?
If there is such an agreement in the lease contract it emerges that the lessor has only
a contractual obligation for the transfer of the property.
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13.8. How long does it take to evict a lessee in a case on non-payment of rent?
There is a rather brief procedure of eviction of every tenant who doesn’t pay the rent.
Firstly, an extrajudicial invitation is notified for the payment of the rent. If they are paid
within a month the procedure is terminated. Otherwise an order of restoration of the leasehold property is issued and is executed in a period of 20 days.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF ITALY (2010)
By:
Dr. Sergio Finulli (taxes) & Dr. Elisabetta Viganò (law)
(COMMA 10 Commercialisti & Avvocati, Via Morozzo della Rocca 3, 20123 Milan)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes they are. People above sixteen and below eighteen years of age can become owner
of real estate only by being emancipated. Minors need to have legal representatives.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Usually no, limitation may arise for reciprocity reason.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Italian Civil Code (article n. 932) sets forth the general rule for which the owner of the
land acquires the property of what is built upon and under it. The parties can derogate to
this general rule and also the law lays down specific cases in which the general rule is not
applicable (i.e., good faith of the builder, art. 938).
Of course it is possible to separate the interests of the land owner from the interests of
the owner of the built property.
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1.4. Can various sections of a building have different owners?
Yes, for instance in condominiums.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Italian Civil Code provides several real estate rights which are: (a) the legal usufruct
(right to use the real estate and keep the profit),(b) the simple right to use the asset; (c)
the right to leave in the real estate according to the family needs; (d) “enfiteusi”, the right
to use forever, or for a determined period not less than twenty years, the agricultural land;
(e), the right to pass over someone else’s land; (f) the mortgage, the real estate right creating guaranties for debts.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Legal usufruct (a) is still used in Italy mainly to grant to grandparents the possibility
to live in their family house and give the property of the building / flat to the heirs while
they are alive. All other real estate rights described above are all mostly used, but the one
described under point (d) is not in use anymore. Warranty real estate right is used in all
property transfer where a bank finances the buyer.

2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The State can expropriate private land according to our Constitution (art. 42 Cost.)
only for public reasons. The person who suffers expropriation has the right to claim and
receive a financial indemnity from the state and has the power to oppose to the order of
expropriation through legal action. Public reasons which might justify expropriation are,
for instance, city planner reasons or public safety reasons.
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3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?
If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
It is common to raise a mortgage upon a real estate in order to create a warranty for
the bank which finances the transaction. Any mortgage is duly registered into a Real Estate
Register which nowadays is freely available on the internet.

3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes. In this case the mortgages are graduated from the first one to be registered to the
last.
3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Banks and other financial institutes are prepared to finance ownership and other
rights.
Usually financing is limited to 60-80% of the real estate value stated by an expert’s
estimate.

3.4. Do banks impose special financing conditions for non-resident investors?
No special conditions are usually applicable to non-resident investors.
3.5.

What are the costs of entering into and registering a mortgage loan?
The costs for contracting a mortgage is related to bank fees and moreover expert’s
estimate fees and a specific tax (0,5-2%) have to be paid.
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Purchases may be subject to stamp duty (and the related mortgage and cadastral taxePurchases may be subject to stamp duty (and the related mortgage and cadastral taxes)
and VAT: the application of the above mentioned taxes is related mainly but not exclusively
to the nature of the vendor.
Stamp duty is applicable in all cases where the vendor is a private non-business party
as well as in a few particular cases of sales by companies, in consideration of the kind of
asset sold and other specific (e.g. temporal) circumstances.
VAT is usually applicable, in particular circumstances, to sales by companies whoever the
purchaser may be. Following changes to the rules have been made recently, the range of
application of VAT is now minimal: basically, only where a building or renovation company
sells a residential property (and its accessories) within four years from completion of the
work, is the conveyance subject to VAT, which the purchaser pays directly to the company;
on the other hand, if the sale takes place after four years have elapsed from completion or
it is a residential sale by a company that is not in the business of building or renovation,
the purchaser pays stamp duty (imposta di registro) to the notary.
These taxes are mutually exclusive. Within each type of tax, there is a range of rates (i.e.
the percentage of tax to be calculated on the declared value) depending, here too, on the
nature of the asset and (this time) of the purchaser (and any special reductions the latter
may be able to apply for).
It is possible to summarize as follows, schematically and by example:
– sale by a building/renovation company within 4 years: VAT (4%-10%-20%) (except
		 for agricultural land);
– sale by any other company: VAT (4%-20%) (only for non-residential buildings and
		 building plots, otherwise stamp duty)
– sale by private individuals: stamp duty (3%-10%-11%-18%), depending on the
		 nature of the asset
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
There are no transfer taxes applicable if property is sold by a share deal.

c 304

GGI Practice Group Real Estate

Supplement: April 2010

C.21.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
If a foreign investor, with no residence or permanent establishment in Italy, sells real
estate purchased or built within the previous five years (excluding inherited properties
and urban dwellings that for most of the period between purchase or construction and
sale have been used as the principal residence of the seller or of his family, but in all cases
including land which may be built upon according to current zoning at the time of the sale)
and makes a “capital gain” from the sale, being a positive difference between the sale price
and the cost of purchase or construction of the asset plus any other cost involving the asset
(notary fees, corrective or special maintenance), that capital gain is subject to income tax.
In case a resident company is the owner of a property and the shares of this company
are sold by a foreign investor, the capital gain may be subject to income tax in Italy. However this does not apply if there is a double taxation agreement which gives the competence
of taxation to the resident state of shareholder.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Non-residents renting out property in Italy are liable to pay taxes on their rental income. Taxable rental income is generally computed as rental income less a lump-sum
deduction of 15% for repair and maintenance expenses. Taxable rental income cannot be
less than 85% of the gross income. The normal income tax rates are then applied to the
computed taxable rental income.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
There are particular regulations for resident real estate funds. Italian real estate funds
are not taxable entities and don’t have to pay any income tax. At the same time they will
not be entitled to benefit from the application of double-tax treaties. The fund’s income
is taxable upon receipt in the hands of investor, who is subject to a withholding tax of 12.5
percent levied on the fund’s proceeds. The management company applies the withholding
tax, calculated on the difference between the settlement or redemption value and purchase
or subscription cost. Proceeds paid by Italian real estate funds to non-resident investors
will not be taxed in Italy when the beneficial owner is resident in a country allowing an
adequate exchange of information. The same provision applies to proceeds paid to foreign
qualified investors, which are not liable to tax in Italy provided that they are resident in
countries allowing an adequate exchange of information.
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Since 2006 a new real estate investment vehicle called Società d’investimento immobiliare quotata (SIIQ) has been introduced. The SIIQ is not a new corporate entity but
an ad-hoc regime applicable to ordinary joint stock companies that fulfil (and maintain)
certain requirements. In particular, the SIIQ regime is available – upon election – to joint
stock companies whose prevailing business activity is the rental of real estate and whose
shares are listed in the Italian Stock Exchange (each a SIIQ Company). A SIIQ Company
must maintain separate accounts for its rental activity and its other activities. Indeed, the
income deriving from the rental activity is fully exempt from corporate income tax (IRES)
and local tax (IRAP) and the dividends paid out of profits deriving from the rental activity
are fully taxable and subject to an ad-hoc 20% withholding tax.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
Regarding taxation of income from immovable property, the Double Taxation Convention concluded between Italy and the third countries follow the provision of the OECD
Model Convention. Under these rules Italy has the right of taxation for real estate located
within its borders.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Residents and non-residents in Italy are subject to municipal tax on properties (ICI:
Imposta Comunale sugli Immobili).
ICI is a local tax which affects all property (land and buildings) situated in Italy and
must be paid by the owner and the owner of other real rights such as use, or residence.
ICI must be paid to the town where the building is situated and levied at a rate dependent
on the re-evaluated cadastral income. The rate, which varies from one town to another, is
established locally each year but generally is relatively low
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
There are no special rules provided that the companies, located in tax haven territories,
are controlled by foreign investors, which are not resident in Italy.

c 306

GGI Practice Group Real Estate

Supplement: April 2010

C.21.
5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Yes they are.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes, prospective purchasers are able to inspect public documents on the real estate
they intend to acquire. They are granted access to permission to build from the land owner
they intend to buy.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
No, there is no public register for polluting conditions of the real estate a person intends to buy. In some Italian Regions the local law requires a specific certificate regarding
the energy impact and pollution of the real estate (flat/house) when the owner wants to
sell it. The certificate has to be acquired by the notary for the legal deed.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
When the buyer is interested in a flat in a condominium it might be proper to acquire
and examine the regulation of the building which can be asked to the Administrator. It
would be also interesting to know what are the maintenance costs of the flat (common
costs like warming, cleaning public surfaces, etc.).
The buyer should also read and analyze the legal deed who gave the property to the
seller (contract, testament, donation) as to see if there are legal burdens upon the real
estate.
It would be correct, also, to verify if at the Land Register there are any other issues on
the real estate, such as legal actions regarding the same.
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The transfer of the property of real estate right happens when the notary deed is registered in the Land Register.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, it is common to register a provisional contract which creates obligation for the
seller to sell at certain price and conditions and for the buyer to buy at same price and
conditions.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
Yes, by registering a provisional contract in the Land Register.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
No such provision exists in Italy.
6.5. How can the rights to the property be fully protected against third party intervention?
By registering the contract in the Land Register.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Non fulfilment of the obligation of the vendor can be a cause of cancellation only if the
non fulfilment is very hard and heavy for the buyer. Relevant defects of the real estate are
legal cause for cancellation and reimbursement.
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7.

Protection of the vendors

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
Italian Civil Code set forth a type of contract in which the property rights pass only
upon the payment of the last installment.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Vendors are liable for relevant defects in the sold property as provided by the law.
The defects have to be very important so that the sold good is no more usable as intended
by the buyer. Defects must be formally communicated to the seller within eight days starting from the date of discovery. The legal action has to start within one year after the delivery
of the Real Estate.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Yes, a notary is required for a real estate transaction. His role is to certify the identity
of the seller and of the buyer, to certify the localization of the real estate, its mortgage situation. The notary might certify that the transaction complies with the legal rules.

8.2. Can notaries be freely appointed by the parties involved?
Yes they can.
8.3. If a notary is required, what would be the accruing notary fees?
The notary fees are determined by the law. They depend on the value of the real estate
and – for a flat of a average value of Euro 300.000 – the fee would be around Euro 1.000,
plus expenses and taxes.
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8.4. Who pays the notary’s fees?
Usually the buyer.

9.

Land Registry

9.1. What is contained in the land registry?
The Land Registry contains the identification of the land, the indication of the actual
owner and the previous ones. The register certificates which encumbers exist upon the
land.
9.2. Can purchasers rely on what is contained in the land registry?
Yes.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No. On real estate rights matter, starting from March 2011, the law prescribes that
parties – before litigation before a Court – must try to conciliate the issue in front a non
judicial organization (lawyer – accountant – specialist in conciliation).
10.2. If yes, what would be the accruing court fees?
N/A
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11. Real-Estate Agent

11.1. What is the function of a broker in a real estate transaction?
The broker gets the commitment from one of the two parties. He gathers all relevant
documents on the real estate to be sold / bought and connects the parties. He helps them
in arranging the mortgages and is not liable for defections of the good.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The commission has to be defined between agent and parties before the signing of the
contract and usually will be from 2,5% to 5% of the price. In Italy the commission is due
when the contract is signed and the same percentage is due from both parties.
11.3. Who is liable for the commission payment?
Both parties are liable for the related amount.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
At the death of the owner, the heir becomes owner and has to declare it at the Land
Register and to the Domestic Revenues Collection Agency within one year from death.
The same thing happens if the heir inherits only a portion of a real estate. Taxation is
provided by the law above a certain value of the inherited real estate: between parents and
children there is a franchise of one million euro, between brothers and sister the franchise
is 100.000 and the tax will be 6%. Between non relatives there is no franchise and the tax
will be 8% of the value.
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12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
Non-resident testator can choose Italian law. In case of international inheritance case,
Italian Private international Law is applicable.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
If a foreign person inherits an Italian real estate the applicable law has to be stated on
the basis of the relationship between Italian Private international law and Private international law of the non resident’s country.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes it is. In Italy there are different regulations for lease with purpose of residence (a)
or commercial / industrial purpose (b).
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
They are safe, but there are no warranties for the landlord that the lessee will not terminate the contract earlier than the contractual term. Indeed, the lessee can terminate the
contract any time he wants, in case (a) while, in case (b) usually only if there are relevant
motivations. Parties can differently regulate these rules in the contract.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
Lease contracts longer than nine years must be formalized in written and be registered
in Land Register.
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13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes. Usually a right of pre-emption is provided for both kind of contracts.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
Yes.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
It depends on where the real estate is located and, consequently, on the Court which
will be competent on the case. In Milano it will take 12/18 months from the first serving of
the summons to the lessee.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF THE NETHERLAND (2010)
By:
Edward van Lent
(TeekensKarstens advocaten notarissen, Vondellaan 51, 2332 AA Leiden)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Yes, individuals are allowed to acquire outright (or part) ownership of real estate according to Dutch law.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
No restrictions exist for foreigners in the acquisition and use of property or rights
on property whatsoever. Foreigners are obliged to fulfil the same requirements as Dutch
residents.

1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
No, land owners and owners of property built do not have to be the same and their interests can be separated. According to article 5:101 Civil Code there is a right of superficies,
which is the right to have in, on or above land the right to own or acquire property built.
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1.4. Can various sections of a building have different owners?
Yes, this is possible. According to articles 5:106 – 5:147 of the Civil Codeit is possible to
divide property built in so called “apartment rights”.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
common ownership:
– servitude;
– usufruct;
– right of use;
– rent/lease;
– mortgage;
– long-term lease

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
common ownership:
– real estate is co-owned by owners who have common use of the real estate;
– not assignable;
– not a common practice to buy, it will follow the property which has use of the common
		 property
servitude:
– an encumbrance / burden on a real estate;
– for example: the right of way;
– normally registered in the records of property, but can also be acquired by prescription
usufruct:
– the right to use real estate of another owner
rent / long-term lease:
– speaks for itself;
– not registered in the records of property
mortgage:
– speaks for itself
– gives the possibility to recover a debt prior to other creditors;
– has to be registered in the records of property
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2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The state has the right to give notice of compulsory purchase to owners (“Onteigeningswet”). There has to be a public interest.
The state also has the possibility to claim a right of first refusal on real estate (“Wet
Voorkeursrecht Gemeenten”).

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?

		 Yes, it is possible to put a mortgage on the (rights on) the property on behalf of a
financer.

If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
– an agreement by a public notary;
– the agreement should refer to the encumbered object;
– the agreement should refer to the amount that has been financed;
– the financer has to choose a permanent address for service in the Netherlands;
– the agreement should be registered in the records of property;
3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, it is possible to encumber one property with a second, third etc. mortage.
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3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
Yes, not taking an economic crisis into account. The percentage is usually 70%.

3.4. Do banks impose special financing conditions for non-resident investors?
No, banks do normally not impose special conditions.
3.5.

What are the costs of entering into and registering a mortgage loan?
It depends. Some banks will charge a percentage, others charge a fixed fee.

4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
A purchase is subject to Real Estate Transfer Tax: 6%;
A new development is usually subject to VAT: 19%.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
Real Estate Transfer Tax is also due in case of purchasing shares in a real estate company.
It is possible to be granted a tax exemption for the Real Estate Transfer Tax if the real
estate is sold through within six months.
4.3. In case of a property sale by foreign investors, is the profit subject to tax?
Yes.
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4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes.
4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
No.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
No.
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, the usage is subject to usual property taxes.
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No.

5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Yes, they are. Prospective purchasers can inspect the property register, this is also possible via internet.

Supplement: April 2010

GGI Practice Group Real Estate

c 319

C.22.
5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
Yes, it is also possible to inspect zoning plans and building plans at the municipal
authorities.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
Yes, this is registered (if the pollution is known) in the property register.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
No, every burden on e real estate (servitudes) will be recorded in the notary deed..

6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
A notary deed, between the seller and the purchaser, which has to be followed by entry
in the property register.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, it is possible to enter a provisional contract into the property register. The German
word “Vormerkung” is used for this entry in the register.
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
No.
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6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
It is not required according to Dutch law.
6.5. How can the rights to the property be fully protected against third party intervention?
By analyzing the property register. However, it is possible that third parties have rights
on a real property which can not be known form the register. It is an obligation for the seller
of the property to inform the purchaser.
6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Yes, this is possible according to Dutch law but can depend on the purchase contract if
rescinding the agreement is excluded.

7.

Protection of the vendors

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
The full purchase payment will have to be paid to the notary before the real property
is delivered. It is also usual in purchase contracts that the purchaser is obliged to give a
bank guarantee (of 10% of the purchase sum) to the vendor after signing the provisional
purchase agreement. If the full purchase payment does not follow / the purchaser is not
able to pay, the vendor can ask for payment under the guarantee of the 10% as a penalty.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
The vendor should inform the purchaser on all possible defects.
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8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Yes. His role is to advise both parties because of his specific knowledge. His role is
to be independent and impartial. The notary has an obligation to inform all the parties
involved (“Belehrungspflicht”). Furthermore, the notary is obliged to make the contracts,
register the contract in the property register and he also has to keep the contract.

8.2. Can notaries be freely appointed by the parties involved?
Yes, however it is common practice that the purchaser appoints the notary.
8.3. If a notary is required, what would be the accruing notary fees?
This depends. Until the year 1999 (1st of Ocober) the fees were determined by the
government. After that date, notaries are supposed to compete.
8.4. Who pays the notary’s fees?
Usually the purchaser.

9.

Land Registry

9.1. What is contained in the land registry?
All administrative information with regard to real property and topographic information.
9.2. Can purchasers rely on what is contained in the land registry?
Purchasers can rely in principal on information contained from the land registry. If a
mistake is contained in the registry one has the right to go to court and have this mistake
corrected.
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10. Court
10.1. Is the court involved in the acquisition of real estate rights?
No.
10.2. If yes, what would be the accruing court fees?
See 10.1.

11. Real-Estate Agent

11.1. What is the function of a broker in a real estate transaction?
The broker is an intermediary in a real estate transaction between the seller and the
purchaser. He arranges the agreements between the parties and the (provisional) contract.
The broker should provide all information about the real estate.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The Netherlands Association of Real Estate Brokers and immovable Property Experts
(NVM, Nederlandse Vereniging van Makelaars en vastgoeddeskundigen) recommends a
commission of 1.8% of the purchase price. This commission is negotiable.
11.3. Who is liable for the commission payment?
Usually, the vendor is liable for payment of the brokers’ commission.
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12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
If the owner of real estate dies, the ownership of the real estate will pass to the beneficiaries. If there is more than one owner, under Dutch law there is a community of property.
The beneficiaries of the deceased person will take the place of the deceased person.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
The law of the country where the real estate is located is applicable.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes, in Dutch law lease of business accommodation is divided in two kinds: shop premises which are accessible for the public and other premises (such as office space, industrial
buildings etc.). With regard to shop premises the lease contract usually is five years with a
possibility to extend the lease for five years, time and again. With regard to other premises
it is possible to contract a longer lease period, for example for fifteen years.

c 324

GGI Practice Group Real Estate

Supplement: April 2010

C.22.
13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
Yes, these contracts (with regard to other premises) are safe. For a lessee it is only
possible to have the contract rescinded by the court in case of default of the lessor, which
default should be that severe that it justifies the termination.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
No specific requirements. It is not possible to register a (long-term) lease contract.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes. Purchasing a real estate does not diminish the lease rights of a lessee.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Lease agreements (other than the fore mentioned ‘sale and lease back, see 13.3.’) are
not registered.
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
Only if this is agreed in the lease contract as a ‘right of first refusal’.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes, see 13.6.
13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Several months (2-4 months) by way of interlocutory proceedings to get a lessee evicted. In case law it is mostly decided that the non-payment should be at least three months
of rent.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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VERTICES OF THE (TAX) LAW REGARDING REAL ESTATE
OF AUSTRIA (2009)
By:
Helmut W. Seitz & Wilhelm Garzon
(Hasberger Seitz & Partner Rechtsanwälte GmbH, Gonzagagasse 4, 1010 Vienna)
Christian Kornprat & Eva-Maria Vymlatil
(Dr. Reisinger & MMag. Kornprat Wirtschaftsprüfung, Steuerberatung und
Unternehmensberatung GmbH, Diefenbachgasse 35-41, 1050 Vienna)

1.

Property and Usage Rights

1.1.

Are individuals allowed to acquire outright ownership of real estate?
Generally yes. Acquisition of farmland is restricted in most of Austria’s nine federal
states. Some states prohibit the purchase of real estate in order to create holiday homes.
The purchase has to be approved by a special commission.

1.2.

Do restrictions exist for foreigners in the acquisition and use of property or other real
estate rights?
Yes. Citizens of EU member states are entitled to acquire properties under the internal
market freedoms. Non EU member state citizens generally need permission by the competent authority to acquire real estate, which is granted if foreign investors prove social or
economic interest. Certain corporate structures may allow for acquisition without the need
of permission.
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1.3.

Do land owners and the owners of property built on the land have to be one and the
same? Is it possible to separate land ownership interests from those of ownership of
any built property on the land?
Generally yes. There are two possible ways to separate the land ownership from the
ownership of property built: 1) if the owners do have the intention to leave the built property on the real estate only for a limited period of time. 2) the owner of the real estate may
vest another person with a right in rem to have a building on their land (building lease) for
a maximum period of 100 years. Both the property in the building as well as the building
lease are alienable and inheritable rights. The legal consequences differ, so the preferable
solution has to be evaluated according to the circumstances of the case in question.

1.4. Can various sections of a building have different owners?
Yes. There are two ways for different owners to acquire various sections of a building
– the co-ownership – without exclusive ownership of an exact part of the building and the
condominium – with exclusive ownership of an exact part of the building. Both types of
ownership are very popular in Austria.
1.5.

Apart from outright real estate ownership, what other interests and usage rights are
commonly created in real estate?
Apart from real estate ownership, simple tenancy agreements and property lease, the
abovementioned (section 1.3.) legal concepts of dividing the property in real estate and
built property as well as building leases are common.

1.6. What are the essential characteristics of any such usage rights, in particular, are they
assignable and is it common practice to buy them?
Both the property in the building on another person’s real estate as well as the building
lease are alienable and inheritable rights. It is common practice to use both concepts with
the advantage that the owner of the building saves the cost of acquisition of the real estate
and pays permanent user fees instead. The legal consequences of the two concepts differ,
so the preferable solution has to be evaluated according to the circumstances of the case
in question.
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2.

Protection of the investment

2.1.

Under what circumstances can the state exercise compulsory purchase rights to acquire any real estate, or otherwise expropriate real estate?
The Austrian state can exercise compulsory purchase rights to acquire real estate, if
it is in special public interest: The expropriation can only be executed under certain legal
requirements for purposes of public utilities such as construction of roads, railways, etc.
and involves paying of compensation.

3.

Financing

3.1.

May the purchasers encumber the rights they wish to acquire for financing purposes?

		

Yes, this is possible in Austria.

If yes, what formalities have to be observed in order to register any such mortgage or
other encumbrance, to make it legally enforceable?
Mortgages on real estates as well as on buildings on third-party land and building
leases may be registered in the land register on the basis of a written and notarized mortgage deed.
Real estate transactions are very often handled by a fiduciary, usually an attorney or a
notary public. The financing bank will provide the fiduciary with the purchase sum upon
signing of the mortgage deed. He obliges himself to both parties and the financing bank to
disburse the money as soon as he holds all necessary documents to register the mortgage
alongside with the registration of the buyer’s ownership.
3.2. Can the same property be encumbered in favour of more than one financing bank or
other lender?
Yes, on the basis of a rank order. The ranking will be registered with the land register.
The oldest mortgage will, in case of an auction, be settled first. The subsequent mortgages
will only be settled if there is a surplus out of the settlement of the previous higher ranking
mortgage.
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3.3.

Are banks and other lenders prepared to finance the purchase of any type of acquired
right (i.e. not only outright ownership but also leasehold and other interests)? What
percentage of the cost of purchase is usually regarded as the maximum that may be
financed?
In general, banks and lenders accept mortgages as a credit security.Banks will, alongside with the purchase of real estate, also finance the acquisition of property rights in
buildings on third-party land or in building leases. The percentage depends on the individual constraints of the contract. The maximum banks usually finance is about 70 % of the
purchase price.

3.4. Do banks impose special financing conditions for non-resident investors?
The financing conditions for non resident investors depend on their general rating
and creditworthiness. Circumstances will be evaluated in detail for Austrian residents and
foreigners. In general, the maximum financing of foreigners will be usually lower as of
resident investors and the securities will be higher.
3.5.

What are the costs of entering into and registering a mortgage loan?
–
–
–
–
–
–
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Bank fee of approx. 1% of the loan amount, subject to negotiation with the bank
Tax 0,8 – 1,5 % of the loan amount
Court registration fee 1,2 % of loan amount
Notary fee (roughly 0,5 %)
Sometimes costs of an expert opinion on the value of the real property
Several additional fees may apply according to the financing bank (account fees
etc.), subject to negotiation with the bank
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4.

Ta x e s

4.1. Are purchases as such subject to taxation (e.g. VAT, Real Estate Transfer Tax)? What is
the tax rate?
Real estate purchases are released from VAT. If of advantage, the seller can opt to register for VAT. However, the special circumstances of the case always have to be analysed.
In addition, each transfer of real estate is subject to a real estate transfer tax of 3,5 % of
the purchase price (2 % if parties are spouses or ascendants and descendants). The fee for
the registration with the land register is 1 % of the purchase price.
4.2. If yes, is the tax also applicable where a real estate company is purchased, instead of
the real estate right? Is it possible to avoid such taxes?
–
		
–
		
		

VAT: The tax release is not applicable to M & A transactions between real estate
companies. M & A transactions are not taxable.
Real Estate Transfer Tax: By share deals, if the buyer does not exceed to hold 95%
of the shares of the company for at least 5 years, the remaining shares can be
acquired without transfer tax.

4.3. In case of a property sale by foreign investors, is the profit subject to tax?
The profit of individuals is subject to tax, if the real estate was not held during certain
minimum retention periods. For transactions of Austrian or foreign citizens, the same tax
rate applies.
Double tax treaties regulate the taxation between the countries involved. Usually the
taxation is due to the country, in which the property is located. Generally, if the property is
owned by a company, the company’s resident state has the competence of taxation, while
the resident state of the shareholder accesses exemption with progression.
4.4. Do foreign investors have to pay taxes for rental income in the country where the real
estate is located?
Yes, for rental income the investor must pay income tax and file a tax form on a yearly
basis. Double tax treaties apply as explained under item 4.3.
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4.5. Are different tax laws or regulations applied when taxing the income or gains from
real estate owned by particular legal entities (e.g. Real Estate Investment Trust)?
Accrued gains of a legal entity do attract the corporate income tax rate of 25%. Accrued
gains of individuals are taxed according to the income tax tariff. For “trusts”, special regulations apply.
Austrian provisions follow the OECD Model convention.
4.6. Are the usual Double Taxation Conventions between your country (the country in
which the property is located) and other countries different from the OECD Model
Convention?
No they are not for most of the double tax agreements. Most double tax agreements
between Austria and other nations provide for the profit to be taxable in Austria. (see section 6)
4.7. Is the ownership or usage of real estate subject to usual (local) property taxes?
Yes, local land tax of different percentage depending on the kind of the property and
based on an assessed value (relatively low tax).
4.8. Are there any special taxes imposed upon companies based in tax heaven territories
that own real estate in your country or state? Conversely, are there any benefits to be
gained from having real estate owned by a company in a tax haven territory? If , what
advice is generally given?
No special tax is imposed. A company or person who is resident of a tax haven territory
and who wants to acquire real estate in Austria is subject to special regulations. (see section 1.1.).

c 332

GGI Practice Group Real Estate

Supplement: April 2010

C.23.
5.

Due Diligence

5.1.

Are prospective purchasers permitted to inspect the relevant documents at the property registry or other competent authorities to obtain evidence of title of the vendor of
the property and to establish whether there are any encumbrances registered against
the property?
Yes, the land register is open to the public. The current status of the register and historic entries are available. Furthermore, each document on which an entry was based may
be obtained. Law firms have electronic access to the register.

5.2. Can prospective purchasers ask the relevant planning and building regulations authorities for permission to inspect the documents showing whether and under which
conditions the construction permit was granted? Are they granted access to the
owner’s cence of the owner with the authorities?
It is possible to access the relevant planning and building regulations with the municipal authorities.
Prospective purchasers may obtain information regarding the building permit and related documents if entitled to do so by the current owner of the property, who would have
to give his permission in writing. The competent authority is the municipality where the
real estate is located.
5.3.

Is there an official register of historic pollution and /or other environmental hazards
and, if yes, is the register available for inspection by prospective buyers?
Yes, there are two registers available to the public.
When constructing a factory or other producing entity on the property acquired, the
project may be subject to special environmental regulations.

5.4. Are there any other main issues or burdens related to a real estate property that
should be analysed, and where can these be checked?
It is crucial, especially for foreign investors, to evaluate the necessities in regard to
the regulations of real estate acquisitions by foreigners and the purchase of farmland. The
federal district authorities are competent in these matters. Furthermore, land use regulations should be determined with the competent municipality.
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6.

Protection of the buyer

6.1. What legal formalities have to be fulfilled for transfer of title in real estate rights or
hereditary building rights?
The transfer of a real estate requires two steps – title and mode. The title can be either
a notarized purchase contract, or an official document, for expamle a court order in case of
heritage, etc., the mode being registration with the land register.
6.2. Is it possible for purchasers to ensure at an early stage (i.e. prior to the due diligence)
the acquisition of the estate (e.g. by entering into a provisional contract)?
Yes, this is possible by entering into a provisional contract and registering a priority
notice with the land register (see section 6.3).
6.3. Is it possible to prevent the sale of real estate rights to other interested parties during
the process of the due diligence?
This is possible by using the instrument of a priority notice, which is a written court
order. Generally speaking, only the holder of this order is entitled to register changes with
the land register for a period of one year after issuance of the order.
6.4. If according to national law a statutory period of time is required between the conclusion of the purchase contract and the passing of ownership in real estate rights, is
it possible to prevent the sale to a third party or the encumbrance of the property in
favour of a third party during this period?
Yes, by registering a priority notice for the intended sale of property.
6.5. How can the rights to the property be fully protected against third party intervention?
Any right in rem regarding real estate has to be granted by the owner of the property
and registered with the land register.
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6.6. Is it possible for purchasers to rescind a purchase agreement after entering into a
contract to purchase, because of any specific non-fulfilment by the vendor? Is this
dependent on the purchase contract?
Purchasers can rescind a purchase agreement in case of specific non-performance,
laesio enormis and by means of other legal remedies generally applicable to contracts.
Some remedies may be excluded in the purchase agreement, others can be specified or
modified in the contract.

7.

Protection of the vendors

7.1.

How can vendors ensure that they do not lose their real estate right without receiving
the purchase price?
Usually a notary public or an attorney is appointed as fiduciary to handle the transaction. The property of the purchaser will be registered with the land register only if the
purchase price has been transferred to the fiduciary.

7.2. To what extent can vendors protect themselves from being held liable for defects in
the sold property?
Usually the seller warrants that the property is free of liens and encumbrances. His
liability for laesio enormis is based on mandatory law and cannot be excluded in the purchase contract. Other liabilities of the seller can be excluded in the purchase agreement.

8.

Notary

8.1.

Is a notary required for a real estate transaction? If yes, what is the role of the notary?
Although agreements on the purchase of real estate may even be concluded orally, to
register the contract a written and notarized document has to be filed with the competent
court handling the land register. However, the role of the notary may be limited to the notarization of the signatures, the transaction itself can be handled by an attorney or a notary.
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8.2. Can notaries be freely appointed by the parties involved?
Yes, notaries can be freely appointed.
8.3. If a notary is required, what would be the accruing notary fees?
The notary fees depend on the purchase price and on which services the notary provides – ranging from notarization of the signatures, drawing up of the contract to being
fiduciary. The notary fees are prescribed by law and not negotiable - usually they are 2-3%
of the purchase price for drawing up of the contract.
8.4. Who pays the notary’s fees?
The parties to the contract need to come to terms on that point. In most cases, the
buyer pays the fees.

9.

Land Registry

9.1. What is contained in the land registry?
The land register, which is an electronic database, contains three sections for each real
estate listed:
Section A: register of real estate lots and registration numbers
Section B: register of owners of these real estate lots
Section C: register of mortgages
Section A describes the estate, its covered area and the allowed use according to public
law as well as the postal address. It also states restrictions according to public law and
rights in rem the owner of the property has towards the owners of other specified lots.
Section B holds information on the owner(s) of the real estate.
Section C contains information on mortgages and other encumbrances.
In addition to these three sections, all documents on which a registration was based
are collected.
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9.2. Can purchasers rely on what is contained in the land registry?
If a purchaser acts in good faith, the land register entries are deemed to be correct in
relation to them.

10. Court
10.1. Is the court involved in the acquisition of real estate rights?
Yes. The land register is handled by the district court which has the jurisdiction over the
property in question. Transactions in real estate property can only be conducted by means
of an application to the competent court. The court has to approve the registration.
10.2. If yes, what would be the accruing court fees?
The fee is 1 % of the purchase price. Additionally, a lump sum fee of EUR 45 is applicable for each application.

11. Real-Estate Agent

11.1. What is the function of a broker in a real estate transaction?
The function of a broker is to bring purchasers and vendors into contact and to mediate
between them. He supports the negotiations between them and provides the buyer with
the needed information of the property and conditions of the purchase.
11.2. What is the usual commission rate for real estate agents? What formalities must be
observed before the commission becomes due?
The usual commission fee for brokerage is 3% of the purchase price plus 20% VAT. Generally in case of purchase of substantial properties the brokers are flexible with their commission. The commission fee is generally due upon conclusion of the purchase contract.
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11.3. Who is liable for the commission payment?
Generally each of the contracting parties pays commission to the broker.

12. Inheritance
12.1. What happens to ownership of real estate upon the death of the owner? What applies
if there is more than one owner and just one of the owners has died?
In case of inheritance, the real estate forms part of the heritage. According to the general rules, the asset is (partly) allocated to one or several heirs. These have to be registered
with the land register.
If the property in question is a condominium, a maximum of two persons may become
owners thereof.
12.2. Are there any specific rulings that apply to non-residents in cases of real estate inheritance?
No specific rulings apply.
12.3. Which law is applicable to an inheritance case where non-resident owners are involved, the law of the country in which the owners are resident or the law of the
country where the real estate is located?
In principle, the law of the country of which the owner is a citizen of at the moment of
his death is applicable.

13. Lease contracts
13.1. Is it legally possible to conclude long-term lease contracts securing a return of investment (e.g. 15 years)?
Yes, this is possible. Long term lease contracts are usual in Austria.
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13.2. Are long-term lease contracts safe? Under what conditions may the lessee terminate
a long-term lease contract?
The conditions, under which the lessee may terminate a long term lease contract (such
as notice period, termination date and/or waiver of termination right), should be stipulated in the lease contract, otherwise legal stipulations apply:
–
		
–
		

for office rents/commercial rents three months notice period with a termination
date at the end of the quarter and
for residential rents three months notice period with a termination date at the end
of a month.

In special cases (e.g. non - performance, or if the leased asset is destroyed or essentially damaged) the contract may be resolved immediately. For residential rents, special
rules to protect tenants may apply.
13.3. Are there any specific requirements for the form of long-term lease contracts that
have to be observed to make them enforceable (e.g. registration)?
No specific form is needed. Long-term lease contracts do not have to be registered
with the land register.
13.4. Does the purchaser of an outright ownership of real estate enter into an existing lease
contract of the seller?
Yes.
13.5. Can lease agreements be registered with the Land Registry and thereby be protected
from third party intervention?
Yes – lease agreements for a certain time, life time lease agreements and lease agreements concluded for an indefinite time for the period of the waiver of termination rights
13.6. Have lessees any pre-emption rights over a property in a sale scenario?
In a sale scenario, lessees have no precedent rights.
13.7. Is it possible to agree on such pre-emption rights by contract?
Yes, for example pre – emption rights may be granted and registered with the land
register.
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13.8. How long does it take to evict a lessee in a case on non-payment of rent?
Depending on the contract, it generally takes between 6 months and a year.

Disclaimer – No reliance should be made on the information set out above. Legal advice should always be sought on
particular facts before entering into any transaction in real estate.
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