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Preface
This Insolvency Handbook is prepared based on the questionnaires filled out by the following countries: Austria, Bulgaria, China, Germany,
Hungary, Ireland, Italy, Malta, Morocco, Netherlands, Romania, Slovakia, Slovenia, Spain, Switzerland and United Kingdom.
The aim of this Handbook was to collect all up to date information about the different European legislations relating to insolvency
procedures and to provide members of GGI with a comprehensive practical guide on this issue.
Therefore the questionnaire focused on the following questions:

•
•
•
•
•
•

•
•

precise definition of insolvency in each jurisdiction;
detecting of the different types of insolvency procedures;
identification of the persons can be subject to the insolvency procedures;
identification of the authorities entitled to proceed in the insolvency procedures;
description of the procedure itself (initiation, main stages, creditors claim’s relating issues etc.)
identification of the legal consequences of the procedures;
description of civil or criminal legal consequences against private individuals, responsibility rules;
description of latest legislative changes in each jurisdictions.

The following tables summarise the answers received from the respective firms of each country, the contacts of whom can be found in the
last chapter of this handbook.
Budapest, 12. October, 2009.
Dr. Attila Kovács
Kovács Réti Szegheı Attorneys at Law
H-1026 Budapest, Bimbó út 143.
www.krs.hu

4

Insolvency Handbook

1. LEGISLATION ON INSOLVENCY PROCEEDINGS IN AUSTRALIA
1.) What are the definitions of
solvency and insolvency?

Insolvency law for individuals is contained mainly in the Bankruptcy Act 1966 (“Bankruptcy
Act”) and for companies in the Corporations Act 2001 (“Corporations Act”).
Both acts use the same definitions for solvency and insolvency, that is: “A person is solvent if
and only if, the person is able to pay all the person’s debts as they become due and payable”
and “A person who is not solvent is insolvent”.

2.) Which persons can be subject to
insolvency administrations? Are
individuals
and
companies
treated differently?

Both individuals and companies can be subject to insolvency administrations. The factors
affecting the type of insolvency administration are whether the insolvency administration is
being commenced voluntarily by the individual / company or by a creditor using a court
process.

3.) Are there any different types of
insolvency administrations? If so,
what are they? And, What are the
main differences between each
type
of
insolvency
administration?

There are a variety of different possible insolvency administrations. The type of appointment
depends on whether the appointment is made voluntarily or if the appointment is being
sought by a creditor. The main different types of insolvency administrations are:
Individual:
a) Debtors Petition in Bankruptcy – initiated by the debtor
b) Creditors Petition (Sequestration Order) – initiated by a creditor through the Court
c) Personal Insolvency Agreement – initiated by the debtor as a means of formally
dealing with his / her creditors without bankruptcy
d) Debt Agreements – debtor initiated but only available in restricted circumstances with
low debt / income levels
Corporate:
a) Members Voluntary Liquidation (only where the company is solvent)
b) Creditors Voluntary Liquidation
c) Court Liquidation
d) Provisional Liquidation
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e) Receivership
f) Voluntary Administration
An individual may file an application (debtor’s petition) for his/her own bankruptcy with the
Insolvency and Trustee Service Australia (“ITSA”), being the entity responsible for the
administration of the Bankruptcy Act, bankrupts and trustees of bankrupt estates. A company
may initiate its liquidation by the directors convening a meeting of members at which
members pass a special resolution to wind up the company and appoint a Liquidator.
A creditor may apply to court for:
• The bankruptcy of an individual and the appointment of a trustee (either a private trustee
or the official receiver) to his/her bankrupt estate;
• The appointment of a liquidator or provisional liquidator to a company
A receiver and manager may be appointed by a secured creditor to realise enough of the
company’s assets subject to a registered charge to repay a secured debt. Less commonly, a
receiver may be appointed by a court to protect a company’s assets or to carry out specific
tasks.
The types of insolvency appointments that may be made as alternatives to either bankruptcy or
liquidation are, for bankruptcy, either a Personal Insolvency Agreement or a Debt Agreement.
Directors may appoint an administrator to a company with a view to the company executing a
Deed of Company Arrangement (“DOCA”). Creditors must approve a proposal for an
arrangement for it to be binding on them. As the voluntary administration process can be
initiated without the need for a shareholder meeting it is often used as a means to immediately
appoint an insolvency practitioner and ultimately get the company into liquidation.
4.) Which
Courts
insolvency issues?

deal

with

5.) Who is entitled to initiate Court
proceedings?

The Courts with authority to deal specifically with insolvency matters are the Federal
Magistrates Court, the Federal Court and the Supreme Courts for each state.
A creditor owed at least $5,000 may initiate proceedings for the bankruptcy of an individual
(creditors petition). A creditor owed at least $2,000 may commence proceedings for a
company’s liquidation (court winding up). A secured creditor can appoint a controller
6
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(receiver, receiver and manager or agent for the mortgagee in possession), or an administrator
under the Voluntary Administration process (but only if the charge covers the whole or
substantially the whole of the company’s assets).
In certain circumstances, such as oppression, a shareholder can petition the Court to wind up
the company on just and equitable grounds.
6.) Who can be regarded as a
creditor in insolvency matters?

A creditor is defined broadly under the Bankruptcy Act and the Corporations Act to include
any person or entity that is owed a debt or liability, present or future, certain or contingent,
ascertained or sounding only in damages being debts to which the individual or company was
subject.

7.)

What are the main stages in
Court proceedings initiated by a
creditor?

The stages are:

Are there any preliminary
measures
at
the
commencement
of
an
insolvency procedure?

A creditor seeking an individual’s bankruptcy is required to serve the Creditor’s Petition on
the individual personally at least five working days before the hearing date before the Court.
No advertising of a Creditors Petition is required.

8.)

• Specify a debt owing. For bankruptcy a final judgement or order that has not been stayed in
excess of the statutory minimum is required. The test for a company is less stringent being
a debt owing in excess of the statutory minimum;
• Serve a notice in the prescribed form in respect of the debt owing on the individual or
company. In bankruptcy the notice is a Bankruptcy Notice issued by the Official Receiver
(ITSA) on an application by a creditor and for a company the notice is a statutory demand
drafted by the creditor’s solicitor;
• Serve the notice on the individual or company. The notice requires the individual or
company to pay the debt specified in the notice within 21 days after the notice was served
or apply to Court to set aside the notice because a genuine dispute exists;
When the time limit expires for compliance with the notice, apply to Court for a
Sequestration Order (Creditor’s Petition) against an individual or a Winding Up Order
against a company.

A creditor seeking a winding up order against a company must serve notice of the application
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on the company within 14 days after the application is filed with the court, lodge a notice that
the application has been made with the Australian Securities and Investments Commission
(“ASIC”) and advertise the application in a daily newspaper.
9.)

Who selects the Trustee in
bankruptcy or the Liquidator?

If an individual becomes bankrupt on a debtor’s petition then the Trustee will be either the
official receiver (ITSA) or the private trustee in bankruptcy nominated by the individual.
Otherwise the creditor may nominate a trustee in the creditor’s petition.
For a liquidation or voluntary administration initiated by the company, the directors will
nominate the proposed liquidator. The nomination must be approved by members and
creditors may propose another registered liquidator at the first meeting of creditors. If a
creditor commences an application to wind up the company, the creditor may nominate either
the next liquidator off a court list of registered liquidators or a liquidator selected by the
creditor.
The nominated trustee / liquidator must consent to the appointment and must be
independent.

10.) What are the deadlines for
notification of creditor’s claims?

Creditors may be asked to submit either informal or formal claims. Informal claims are valid
for meetings of creditors and formal claims are required (but not critical) for participation in
dividend distributions. Consequently the scrutiny applied to formal claims is higher than the
scrutiny for a claim submitted for the purpose of voting at a creditors meeting.
Creditors wishing to participate in creditors meetings may submit their claims to the trustee
(of a bankrupt estate, Personal Insolvency Agreement or Debt Agreement) or to the liquidator
or administrator, prior to the commencement of the meeting. The important point is that the
claims submitted are valid only for the purposes of the meeting. The trustee (at a meeting for a
bankrupt) and chairperson (for a meeting convened by a liquidator) will adjudicate on the
entitlement of a creditor to vote.
The Bankruptcy Act and Corporations Act define the procedures that a trustee in bankruptcy
or a liquidator must pursue for dividend purposes. Creditors will be notified by mail that a
dividend is proposed and of the deadline for submission of formal Proofs of Debt. Creditors
who miss the deadline will be excluded from the dividend.
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11.) Are there different categories of
creditors and creditors’ claims?

Creditors may be segregated into secured and unsecured creditors and unsecured creditors are
further categorised.
Secured creditors have the right to assume control of the assets subject to their security and
sell those assets to recover debts owing. The holder of a Fixed and Floating charge over a
company’s assets may appoint a receiver and manager to recover its debt. However, the rights
of a secured creditor can be impacted by certain provisions in the Corporations Act dealing
with Voluntary Administration. Moreover, employees claims have a priority as against floating
charge assets.
Unsecured creditors have different levels of priority. Costs incurred in protecting assets or
trading on a business have the highest priority, then the taxed costs incurred by a creditor who
obtained a sequestration order or winding up order, then trustee’s or liquidator’s fees, then
employee entitlements, which all rank ahead of ordinary unsecured creditors.

12.) Is it possible to set-off a debt
owed to a creditor against a
debt owed by the creditor?

Both the Bankruptcy Act and the Corporations Act allow a right to set-off mutual debts,
mutual credits or other mutual dealings. However a creditor is not entitled to the benefit of
set-off if the creditor had notice that the individual or company was insolvent when credit was
given or received.

13.) What kinds of transactions can
be contested by an insolvency
practitioner?

Both the Bankruptcy Act and the Corporations Act provide an insolvency practitioner with a
rights of recovery for transactions made when the individual / company was insolvent,
transfers of property at less than market value, payments to creditors who had reason to
suspect the individual’s / company’s insolvency and transactions that benefitted entities
associated with the individual / company.
Creditors are protected in respect of transactions made in the ordinary course of business, for
valuable consideration and where the creditor did not have reason to suspect the insolvency of
the individual / company.

14.) What
are
the
legal
consequences of the procedure?

A trustee or a liquidator will issue a demand setting out particulars of the claim. If the matter
is not resolved commercially then an order from the court may be sought, whereby the
transaction is set aside, or financial compensation is ordered. There are various time frames in
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which such claims can be made and periods (relation back period) that affect how far back
such transactions can be challenged.
15.) What are the civil and / or
criminal consequences for the
individuals responsible for the
insolvency?

The purpose of insolvency law is to release individuals and companies from debt, not to
punish a bankrupt or a director. Unless a company can be rehabilitated under a DOCA, it will
be deregistered at the conclusion of a liquidation.
There are serious consequences for individuals and directors who do not comply with their
statutory duties or breach duties owed. Common failings are failure to submit a Statement of
Affairs (that summarises an individual’s financial position) or Report as to Affairs (a summary
of a company’s financial position), not handing over books and records and not assisting the
trustee or liquidator.
Where a director or holding company has allowed a company to trade whilst insolvent, he
director or holding company may be liable to pay compensation, or may be prosecuted by
ASIC.
An undischarged bankrupt may not act as a company director. ASIC may commence
proceedings to disqualify a person from acting as a director if the director has been an officer
of at least two companies that have gone into liquidation and has failed to observe the degree
of care and diligence expected of a director.

16.) What are the most recent
changes in insolvency law?

A Personal Property Securities Register (“PPSR”) was established with effect from 30th
January 2012 to record security interests on a national basis in all property except real estate. A
large proportion of the security interests registered will be company charges and interests over
motor vehicles. However, boats, machinery, crops, shares, art, intellectual property and
contract rights, notably Retention of Tile, must be registered on the PPSR. The PPSR replaces
a range a registers across Australia on which security interest were previously recorded.
Personal property security reform provides new rules about what is regarded as a security
interest and introduces a priority order when a number of interests are registered against the
same personal property. It also requires some security interest to be registered that previously
did not require registration.
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Security interests that were already registered, such as company charges, are migrated
automatically to the PPSR. Security interests that did not previously require registration, such
as Retention of Title, have been provided with temporary transitional protection until 30th
January 2014.
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2. LEGISLATION ON INSOLVENCY PROCEEDINGS IN AUSTRIA
1.) What is the
insolvency?

definition

of

The initial aim of bankruptcy proceedings is the equal satisfaction of all creditors. Each
creditor receives an equal quota of their claim, based on the available assets.
A company is qualified as insolvent, if it is illiquid (zahlungsunfähig) or over indebted in terms
of insolvency law (insolvenzrechtlich überschuldet). Illiquidity (Zahlungsunfähigkeit) means
that the debtor is unable to pay its debts in due time and is not in a position to acquire the
necessary funds to satisfy its due liabilities within a reasonable period of time. The examination
of illiquidity must refer solely to matured liabilities. A forecast is not required and liabilities
maturing in the future can be disregarded. A company is considered to be over-indebted in
terms of insolvency law, if the company's liabilities exceed its assets and the company has a
negative prospect (negative Fortbestehensprognose). For the determination of overindebtedness, a special over-indebtedness balance sheet (Insolvenzstatus) has to be drawn up.
In this overindebtedness balance sheet the company's assets and liabilities have to be evaluated
by assuming the liquidation of the company. The liquidation values of the company's assets
shall be compared with the company's liabilities. If the over-indebtedness balance sheet based
on the liquidation values shows over-indebtedness of the company, it will be the management's
responsibility to examine whether such overindebtedness constitutes over-indebtedness in
terms of insolvency law (insolvenzrechtliche Überschuldung) by drawing up a forecast on the
company's continued existence (Fortbestehensprognose). This forecast examines whether the
company will be solvent and thus viable in the future.

4.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

Austrian law distinguishes between composition proceedings [Ausgleichsverfahren] in
accordance with the Ausgleichsordnung [Composition Code] (AO) and bankruptcy
proceedings [Konkursverfahren] in accordance with the Konkursordnung [Bankruptcy Code]
(KO).
The opening of bankruptcy proceedings presupposes that the debtor is unable to pay. Inability
to pay must in particular be assumed if the debtor suspends payments. Inability to pay does
not presuppose that creditors are pressing for payment. The fact that the debtor has fully or
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partially satisfied or is still able to satisfy the claims of individual debtors does not of itself
justify the assumption that he is able to pay (section 66 KO). Bankruptcy proceedings are also
opened in the event of overindebtedness in relation to commercial companies within which no
personally liable partner is a natural person, in relation to the assets of legal entities and in
relation to estates of deceased persons (section 67 KO).

2.) Are there any different types of
insolvency procedures? If there are,
what are these and what are the main
differences between these procedures
(preconditions, consequences)?

If the criteria exist for the opening of bankruptcy proceedings or impending inability to pay,
the debtor may make an application for composition proceedings to be opened in place of
bankruptcy proceedings (section 1 AO). Where possible, the break-up of undertakings capable
of reconstruction should be avoided and the debtor should be given the opportunity of
financial reconstruction. This is a primary aim where what is termed compulsory composition
proceedings [Zwangsausgleichsverfahren] are conducted within bankruptcy proceedings.
Compulsory composition proceedings lead to exemption from residual debt provided the
debtor in bankruptcy pays at least 20% of his debts within two years.
Composition proceedings allow partial remission of debt based on a majority resolution of the
creditors, in the interests of reconstruction of the debtor undertaking, provided the debtor
pays at least 40% of the claims within two years. The debtor may also attempt an out-of-court
reconstruction alongside court insolvency proceedings. However, the disadvantage of this in
comparison with court proceedings lies in the fact that an agreement must be reached with all
creditors, and individual creditors who oppose the plan cannot be outvoted. Furthermore, the
debtor is obliged, in accordance with section 69 (2) KO, to make an insolvency application
within 60 days, as soon as the criteria exist for opening bankruptcy proceedings.
In order to avert insolvencies via a legitimate reconstruction at an early stage, it is also possible
to undertake a reorganisation procedure [Reorganisationsverfahren] under the
Unternehmensreorganisationsgesetz [Corporate Reorganisation Act]. This may only take place
where there is a need for reorganisation, but no insolvency. There is a need for reorganisation
where the existence of an undertaking is threatened as a consequence of a negative commercial
development, with the result that intervention is necessary in order to allow its sustained
continuation.
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3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

• companies
• entrepreneurs
• natural persons (consumer)

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

The bankruptcy court [Konkursgericht]
- opens and conducts the proceedings;
- appoints and supervises the trustee in bankruptcy [Masseverwalter];
- protects the bankrupt estate;
- conducts creditors’ meetings, in particular votes on a compulsory composition or a payment
plan;
- rules in an order on certain outstanding questions;
- terminates the bankruptcy proceedings.

Special rules apply during the bankruptcy of natural persons, where the option of exemption
from residual debt is generally available. The reasoning behind this is the social concern to
allow for the possibility of a new start in a hopeless financial situation. Bankruptcy proceedings
for natural persons who do not operate a business are described as debt settlement
proceedings [Schuldenregulierungsverfahren] (section 25 KO).

The composition court [Ausgleichsgericht]
- opens and conducts the proceedings;
- appoints and supervises the composition trustee [Ausgleichsverwalter] and the other bodies;
- rules in an order on certain outstanding questions;
- terminates the composition proceedings.
5.) Who are entitled to initiate such
a procedure?

The application for the opening of bankruptcy proceedings may be filed with the competent
court either by the debtor himself or by a creditor. A creditor applying for the opening of
bankruptcy proceedings is required to substantiate that the debtor is insolvent or overindebted. An application for the opening of judicial composition proceedings can only be filed
by the debtor.
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6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Only the natural and legal persons, whose claims are registered, are able to act within the
insolvency procedure. The deadline for notification is individually set out by the court.

7.) What are the main stages of the
procedures?

Bankruptcy proceedings:
The bankruptcy court [Konkursgericht]
- opens and conducts the proceedings;
- appoints and supervises the trustee in bankruptcy [Masseverwalter];
- protects the bankrupt estate;
- conducts creditors’ meetings, in particular votes on a compulsory composition or a payment
plan;
- rules in an order on certain outstanding questions;
- terminates the bankruptcy proceedings.
The trustee in bankruptcy
- is responsible for the practical conduct of the bankruptcy proceedings;
- reviews the financial position of the debtor in bankruptcy;
- assesses whether the undertaking can be continued or whether an undertaking which has
already been closed down can be reopened;
- reviews whether a compulsory composition is in the interests of creditors and whether this is
likely to be achievable;
- establishes and disposes of the assets;
- administers and represents the bankrupt estate;
- exercises the right of challenge for the bankrupt estate;
- assists in establishing the debt position;
- distributes the proceeds of the estate.
The appointment of a trustee in bankruptcy is not mandatory in the case of bankruptcy
proceedings involving natural persons who do not operate a business (debt settlement
proceedings). If the bankruptcy court does not appoint a trustee in bankruptcy, then it must
itself deal with the matters entrusted to the trustee in bankruptcy under the Konkursordnung.
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The debtor
- is entitled to apply for bankruptcy and to appeal against the opening of bankruptcy
proceedings;
- loses power of disposal in relation to the assets belonging to the estate when bankruptcy
proceedings are opened;
- is entitled to attend meetings of creditors and of the creditors’ committee;
- is entitled to make an application for conclusion of a compulsory composition.

7.) What are the main stages of the
procedures?

The creditors
- The creditors’ meeting
- has certain rights of application (e.g. for the establishment of a creditors’ committee, for
removal from office of the trustee in bankruptcy);
- Votes on a compulsory composition proposal.
- A creditors’ committee, which may be appointed by the court
- supports and supervises the trustee in bankruptcy;
- expresses its opinion in advance on significant arrangements taken by the trustee in
bankruptcy;
- has rights of approval in certain circumstances.
Composition proceedings:
The composition court
- opens and conducts the proceedings;
- appoints and supervises the composition trustee [Ausgleichsverwalter] and the other bodies;
- rules in an order on certain outstanding questions;
- terminates the composition proceedings.
The composition trustee
- supervises the debtor and his management;
- ascertains the financial position of the debtor and produces a provisional written report;
- reviews the claims filed;
- certain legal transactions require his approval.
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7.) What are the main stages of the
procedures?

Bankruptcy proceeding
The proceeding must be closed once evidence of completion of the final distribution has been
provided to the bankruptcy court, and in the case of a compulsory composition (section 139
(1) KO), once this has been finally confirmed and the claims of separation and recovery
creditors, preferential creditors and post-adjudication creditors have been satisfied or secured
(section 157 (1) KO). The proceeding must also be closed once a payment plan has been
finally confirmed (section 196 (1) KO) or a siphoning-off procedure has been finally instituted
(section 200 (4) KO).
The proceeding must also be closed if all the post-adjudication and bankruptcy creditors
approve the cancellation (section 167(1) KO), or if it should prove during the course of the
bankruptcy proceeding that the assets are insufficient to cover the costs of the bankruptcy
proceeding (section 166 KO).
Final closure of the proceeding has the following specific effects:
- The former debtor in bankruptcy once again acquires full power of disposal with respect to
his assets (section 59 KO) and the powers of the trustee in bankruptcy cease.
- The former debtor in bankruptcy once again acquires unrestricted capacity to sue and be
sued. There is a statutory change of party, in pending court cases, from the estate to the former
debtor in bankruptcy.
- The bankruptcy creditors may then once again take unrestricted enforcement proceedings
against the former creditor in bankruptcy, in order to obtain that proportion of their claim
which exceeds the bankruptcy quota.
In certain sectors, the debtor in bankruptcy may only operate a business again subject to
administrative restrictions (e.g. under the Gewerbeordnung [Industrial Code] or professional
restrictions (e.g. under the Rechtsanwaltsordnung [Lawyers’ Code]. Intentional prejudice to
creditors carries the possibility of criminal penalties.
Composition proceeding
If this proceeding ends, this causes the restriction to the debtor’s freedom of disposal under
composition law to cease.
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The debtor
- makes the application for opening composition proceedings, which contains an admissible
composition proposal;
- retains in principle his right of disposal and continues to administer its own assets;
- is supervised by the composition trustee.
Creditors
- the creditors’ meeting votes on the composition proposal;
- a creditors’ advisory board, which may be appointed by the court, supports and supervises
the composition trustee.
8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?
9.) What is the deadline for the
notification of the creditor’s
claims?
10) Are there different categories of
creditors and creditor’s claims?

In general there is the possibility to aim for Interim Injunctions. Injunctions are court rulings in
the form of a decision, by which a future execution is assured or whereby currently prevailing
circumstances are specified and maintained for a definite period or the provisional satisfaction
of a party’s claim is achieved.
The deadline for notification is individually set out by the court

Bankruptcy proceedings:
1. Rights of separation and recovery
The right of separation and recovery relates to items which are at the debtor’s premises, but
which do not belong to him (section 44 KO). Since the bankrupt estate only includes the assets
of the debtor in bankruptcy, the opening of bankruptcy proceedings does not in principle
affect rights of separation and recovery.
2. Preferential rights
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Preferential rights are bankruptcy-proof claims to preferential satisfaction out of certain items
belonging to the debtor in bankruptcy. The preferential creditors take precedence over the
bankruptcy creditors, inasmuch as their claim is covered by the property serving as security
(e.g. collateral). Any surplus resulting from the proceeds of disposal is incorporated into the
joint bankrupt estate (section 48 KO). The preferential rights are in principle not affected by
the opening of bankruptcy proceedings.
3. Claims in bankruptcy
Claims in bankruptcy are claims of creditors who have financial claims against the creditor in
bankruptcy when the bankruptcy proceedings are opened (section 51 KO). However, interest
on claims in bankruptcy since opening of the bankruptcy proceedings, the costs of
participation in the bankruptcy proceedings, fines for criminal acts of any kind and claims
related to gifts, are not claims in bankruptcy (section 58 KO).
The principle of equal treatment applies in principle to claims in bankruptcy. Neither public
authorities nor employees are given preference in the bankruptcy proceedings. However,
claims of a shareholder for repayment of a shareholder loan which replaces equity are
subordinate claims.

10.)Are there different categories of
creditors and creditor’s claims?

4. Post-adjudication claims
Post-adjudication claims are claims against the bankrupt estate which are to be satisfied out of
the bankrupt estate on a preferential basis, i.e. before the bankruptcy creditors (section 47(1)
KO). The most important post-adjudication claims (section 46(1) KO) are:
- the costs of the bankruptcy proceedings;
- the disbursements associated with preservation, administration and management of the
bankrupt estate;
- all public charges relating to the estate, if and inasmuch as the circumstances triggering the
charge materialise after the bankruptcy proceedings are opened.
- claims by employees for regular remuneration for periods after the bankruptcy proceedings
are opened;
- claims for fulfilment of bilateral contracts entered into by the trustee in bankruptcy;
- claims arising out of legal acts by the trustee in bankruptcy;

19

Insolvency Handbook
- claims arising out of enrichment of the bankrupt estate without cause;
- claims arising out of the termination of an employment relationship, if this were entered into
by the trustee in bankruptcy during the bankruptcy proceedings.
Post-adjudication claims need not be registered in the bankruptcy. If the trustee in bankruptcy
refuses to satisfy due post-adjudication claims, then the creditor in question may assert his
claims through the courts.

10.)Are there different categories of
creditors and creditor’s claims?

Composition proceedings
1. Composition claims
Composition claims are non-preferential claims which only give rise to satisfaction on a pro
rata basis. The debtor must acknowledge or contest the registered composition claims within a
specific period. Registration of the claims has relevance for the voting right of creditors during
the officially designated composition meeting (dealing with the composition proposal). If the
composition proposal is accepted and is confirmed by the court, then the composition claims
are reduced on a pro rata basis, provided the debtor fulfils the composition. The same applies
for unregistered claims.
2. Rights of separation and recovery, preferential rights
As in the case of bankruptcy, the composition does not in principle affect either rights of
separation and recovery or preferential rights. However, there may be mandatory deferral of
the assertion of such rights.

11.) Is it possible in the insolvency
procedure to offset the debt of the
creditor into its claim? If it is
possible, are there any limits or
restrictions?

Claims which were already eligible for offsetting when the bankruptcy proceedings were
opened need not be filed in the bankruptcy. This puts the creditor who is also a debtor of the
debtor in bankruptcy in the position of a secured creditor.

12.)What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

Bankruptcy proceedings:
Contracts of the debtor in bankruptcy
Quotations: Quotations made to the subsequent debtor in bankruptcy remain upheld in
principle. The trustee in bankruptcy may decide whether or not to accept a quotation. If he
decides to accept it, then the claims of the contracting partner become post-adjudication
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claims (section 26(2) KO). Quotations by the subsequent debtor in bankruptcy are not binding
on the trustee in bankruptcy (section 26(3) KO).
Bilateral contracts: If a bilateral contract has not been fulfilled or not fulfilled in its entirety by
the debtor in bankruptcy or the other party when the bankruptcy proceedings are opened, then
the trustee in bankruptcy may either fulfil the contract (in its entirety) and demand fulfilment
by the other party, or else withdraw from the contract (section 21(1) KO).
Leases: The lease relationship initially remains unaffected by opening of the bankruptcy
proceedings. In the event of the insolvency of the lessee, both the trustee in bankruptcy and
the lessor have the right to terminate the lease subject to the statutory term of notice or an
agreed shorter term of notice (section 23 KO).
Employment contracts: If the debtor in bankruptcy is an employer and if the employment
relationship has already been entered into, then it may in principle be terminated by the
employee through early resignation, or by the trustee in bankruptcy, subject to observance of
the statutory term of notice, the collectively agreed term of notice or the admissibly agreed
shorter term of notice, with consideration to the statutory restrictions relating to termination,
within one month of publication of the resolution ordering, approving or establishing the
closure of the undertaking or the division,
Composition proceedings
12.) What kind of contracts can be
contested by receivers/
bankruptcy trustees?

Claims arising out of bilateral contracts, under which neither contracting party has fulfilled the
contract in its entirety when the composition proceedings are opened, are not initially affected
by the composition proceedings. However, the debtor may elect either to demand fulfilment
by the other party or else to withdraw from the contract (section 20b AO). Withdrawal
requires the approval of the composition trustee. The composition trustee may only approve if
fulfilment or continued fulfilment of the contract could jeopardise the materialisation or
possibility of fulfilment of the composition or continuation of the undertaking (section 20b
AO). Special conditions apply for leases and employment contracts.
Leases: If the debtor has leased an item, then he may terminate the contract, subject to the
statutory or an agreed term of notice, with the approval of the composition trustee, within one

21

Insolvency Handbook
month after publication of the resolution opening composition proceedings (section 20c(2)
AO).

13.) What are the legal consequences
of the procedures?

Employment contracts: If the debtor is an employer, then it may terminate the employment
relationship, with the approval of the composition trustee, subject to observance of the
statutory term of notice, the collectively agreed term of notice or the admissibly agreed shorter
term of notice, with consideration to the statutory termination restrictions, within one month
following publication of the resolution opening the proceedings.
Bankruptcy proceedings:
The opening of bankruptcy proceedings is published in an edict on the website
www.edikte.justiz.gv.at.
The legal effects of the opening of bankruptcy proceedings take effect at the start of the day
following publication of the edict. The opening of bankruptcy proceedings is also recorded in
public registers (Land Register [Grundbuch], Commercial Register [Firmenbuch] etc.).
The opening of bankruptcy proceedings has the effect of withdrawing from the debtor in
bankruptcy the right of free disposal over all the assets subject to enforcement, which belong
to him at this time or which he acquires during the bankruptcy (bankrupt estate). The bankrupt
estate is to be taken into custody and administration, and used for the joint satisfaction of the
bankruptcy creditors (section 1 KO).
Legal acts by the debtor in bankruptcy which relate to the bankrupt estate, following the
opening of bankruptcy proceedings, have no validity towards the bankruptcy creditors (section
3(1) KO).
Legal disputes whose aim is to assert or secure claims on the assets within the bankrupt estate
may not be instituted or pursued against the debtor in bankruptcy after bankruptcy
proceedings are opened. Legal disputes relating to preferential claims of secured creditors and
claims for separation and recovery of items not belonging to the bankrupt estate may also be
instituted and pursued after bankruptcy proceedings are opened, albeit only against the trustee
in bankruptcy (section 6(1) and section 6(1) KO).
With the exception of legal disputes concerning claims not related to assets within the
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bankrupt estate, all pending legal disputes, under which the debtor in bankruptcy is the plaintiff
or the defendant, are interrupted when bankruptcy proceedings are opened (section 7(1) KO).

13.)What are the legal consequences
of the procedures?

Composition proceedings:
The opening of composition proceedings is also published in the edict file. The legal effects of
the opening of composition proceedings commence at the start of the day following
publication of the content of the edict (section 7(1) AO). The opening of composition
proceedings is also recorded in public registers (Land Register, Commercial Register etc.).
From the date of filing of his application up to opening of the proceedings, the debtor is no
longer permitted to sell or encumber properties, create preferential rights to his assets, give
guarantees and make transfers without charge. Such legal acts have no validity towards the
creditors. From the point at which proceedings are opened, the debtor requires the approval of
the composition court in order to close or reopen his business. He also requires the approval
of the composition trustee for certain other legal transactions and legal acts. During the
composition proceedings, the debtor may use the available funds for himself only inasmuch
this is essential for a modest lifestyle for himself and his family (section 8 AO).
Registration of a claim in the composition proceedings has the effect of interrupting the period
of limitation applicable to it (section 9 AO). From the point at which proceedings are opened,
no judicial lien or right of payment may be acquired in relation to the items belonging to the
debtor (section 10 AO).

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

There are several criminal offences stated in the Austrian Criminal Code (Strafgesetzbuch StGB). The most important provision regards the grossly negligent encroachment of a
creditor's interest (Grob fahrlässige Beeinträchtigung von Gläubigerinteressen, § 159 StGB).
Persons convicted of the aforementioned offences may be disqualified from obtaining a
business permit (Gewerbeberechtigung).
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3. LEGISLATION ON INSOLVENCY PROCEEDINGS IN BULGARIA
1.) What is the
insolvency?

definition

of

The insolvency proceedings may be initiated against a company or a sole trader who are
insolvent.
They shall be deemed insolvent in case they are unable to pay monetary obligation due under a
business transaction or public duties to the State or municipalities related to their business
activities or a state private receivable.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

There are no different types of insolvency proceedings in Bulgaria.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

The insolvency proceedings may be initiated against a company or a sole trader who are
insolvent.
The insolvency proceedings shall not be started against a public company which activity
represents a state monopoly.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

The insolvency proceeding is a specific court procedure, and the local competence of the court
is determined by the seat of the company.

5.) Who are entitled to initiate such
a procedure?

The proceeding can be initiated by the debtor, the liquidator or the creditor.
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6.) Who can be regarded as a
creditor in an insolvency
proceeding?

In the insolvency proceedings as a creditor shall be regarded each creditor of the debtor under
a business or non-business transaction. A creditor under a business transaction is a creditor
who has matured monetary receivable. An employee of the company is a creditor under a nonbusiness transaction.

7.) What are the main stages of the
procedures?

It is a special regulation that the debtor shall continue its business activity under the control of
the temporary trustee, if the court declares the insolvency and near the appointing of a
temporary trustee appoints a date for the first meeting of creditors.
It is a very interesting regulation as well that the court is entitled to declare the insolvency and
to stop the proceedings in case the available assets are insufficient to meet the initial costs and
if the costs were not prepaid.
The creditors have 1 month and after its expiration another 2 months period to submit their
claims in writing before the insolvency court.
The trustee is obliged to prepare a list about the accepted and about the unaccepted submitted
claims. There is a possibility to file an objection against these lists in writing within 7 days from
the announcement of the lists in the Commercial Registry. With the decision for opening
insolvency proceedings the court sets a date for the first meeting of creditors not later than one
month after the decision has been ruled.
At that first meetings of creditors has to resolve, namely:
a/ to listen the report of the temporary trustee in the insolvency proceedings concerning the
extracts from the debtor`s trade books;
b/ to nominate a permanent trustee in the insolvency proceedings and to submit the
nomination to the court for approval;
c/ to elect a Committee of the creditors (it is a legal possibility which is not mandatory but
which is recommendable in case of huge number of creditors).
It should be underlined that a recovery plan provided for deferment or rescheduling of
payments etc. may be proposed only in case the insolvency proceedings is started but not
declared.
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8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

Prior to declaring the decision under the petition for insolvency proceedings, if it is necessary
for preservation of the property of the debtor the insolvency court could, at the request of a
creditor or ex-officio, decree the following preliminary security measures: to appoint a
temporary trustee in the insolvency proceedings; to impose distraint, injunction or other
securities measures over the property of the debtor; to rule suspension of started enforcement
proceedings against the property of the debtor, with the exception of the enforcement
proceedings under the State Collected receivables act; to order the sealing of premises,
equipment, vehicles if exists danger the property of the debtor to be destructed or concealed.

9.) What is the deadline for the
notification of the creditor’s
claims?

Creditors shall submit their claims in writing before the insolvency court up to one month after
the entry into the Commercial register of the decision for initiating of the insolvency
proceedings. Each creditor shall indicate the grounds and amount of the claims, privileges and
security, legal seat and submit documentary evidence. There is a possibility for additional
submission which is not later than two months of the expiration of the initial one month
period.
The trustee in the insolvency proceedings shall prepare a list of the accepted submitted claims
by the order of their filing indicating the creditor, the size and the grounds of the claim, the
privileges and the securities, the date of the submission as well as a list of unaccepted
submitted claims. He/she shall present for announcement in the commercial register the lists
and the accountancy reports immediately after their preparation, and shall leave them at the
disposal of the creditors and the debtor at the chancery of the court.

10.) Are there different categories of
creditors and creditor’s claims?

According to the Commercial Act of Bulgaria the claims shall be redeemed in a definite order.
In compare to for example the Hungarian system the claims secured by a pledge or mortgage
or distraint precede the insolvency costs in Bulgaria. In Hungary the insolvency costs take
priority over the secured claims.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

The set-off is allowed but it may be declared invalid with respect to the insolvency creditors,
provided the creditor has acquired the receivable and the obligation to the debtor prior to the
date of the ruling for initiating insolvency proceedings, but the creditor knew as of the time of
acquiring the receivable or obligation that insolvency or over-indebtedness, as the case may
be, has occurred or that an application for initiation insolvency proceedings has been filed.
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12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

The performance of the following actions and transactions made by the debtor after the initial
date of insolvency or over-indebtedness, as the case may be, shall be null and void with respect
to the insolvency creditors:
1. performance of a monetary obligation regardless of the manner of performance;
2. gratuitous transactions involving a property right from the insolvency estate
3. establishing a pledge, mortgage or other securities over the insolvency estate;
4. transactions against payment involving a property right from the insolvency estate, in which
what is given significantly exceeds what is received.
In conclusion we can state that such actions of the debtor can be regarded as null and void,
which favor third party against the debtor. Such actions are for example gratuitous transactions
effected within 2 years prior to the institution of bankruptcy proceedings or for example
mortgaging, pledging or providing another security in favour of a claim not secured till that
moment, effected within 1 year prior to the opening of the insolvency proceedings.

13.) What are the legal consequences
of the procedures?

The civil legal consequence of the fraudulent action of a private individual is that such
individuals could not be appointed as a member of the Board in other companies or to be
appointed for other office. The criminal consequence is fine or deprivation of liberty up to
three years.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

The Commercial act provides a restriction for an individual who has taken office in insolvent
company. Such individual could not be appointed as a member of the Board in other
companies or to be appointed for other office.
The Criminal Code provides that the individuals who are responsible for the insolvency are
liable for criminal prosecution. The penalties defined are fine and deprivation of liberty up to
three years.
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15.) Recent changes in the law of
insolvency

Recently there are no reforms in the insolvency proceedings. Still there is only an amendment
to the Commercial Act regarding the party legitimated to initiated an insolvency proceedings
on behalf of the State as a creditor, namely: the National Revenue Agency replaces The State
Receivables Collection Agency. The said amendment shall be in force as from 01st of May
2009. We expect that there shall be amendments regarding terms and procedural rules which
are applicable to the court cases for initiating the insolvency proceedings. The proceedings are
defined in general in the Commercial act. For any issues that are not settled in the Act the Civil
Precedural Code shall apply. The Commercial act represents a special law in comparing with
the Civil Procedural Code (lex speciali derogat legi generali). From the 01st of March 2008 a
new Civil Procedural Code was adopted. Still the new regulations are not in compliance with
the particularities of the insolvency proceedings. Up to the present moment the said issue is
settled in different ways by the courts. Based on that court practice we presume that in the
insolvency proceedings shall be made additional clariffications.

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

Case № 212/10.07.2008 г. of Supreme Court of Cassation under case № 185/2008; Case №
217/09.05.2003 of Supreme Court of Cassation under case № 841/2002;
Case № 561/20.10.2008 of Supreme Court of Cassation under case № 200/2008; Case №
818/29.12.2005 of Supreme Court of Cassation under case № 523/2005;
Case № 680/10.11.2008 of Supreme Court of Cassation under case № 365/2008;
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4. LEGISLATION ON INSOLVENCY PROCEEDINGS IN CHINA
1.) What is the
insolvency?

definition

of

According to the Enterprise Insolvency Law of the People’s Republic of China, where the
debtor is unable to pay debts as they become due, its creditors may file a petition for
reorganization or liquidation with the People’s Court.
Where an enterprise with the status of a legal person is dissolved without being liquidated or
with liquidation pending and its assets fail to meet its debts as they fall due, responsible for
liquidating the enterprise shall file a bankruptcy liquidation petition with the People’s Court.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

There are three types of insolvency: Reorganization, Composition, and Liquidation.
Reorganization. Either the debtor or the creditor may file the reorganization application with
the People’s Court, and during the Reorganization period, the debtor may, upon the debtor’s
request and approved by the People’s Court, manage its property and handle its business affairs
under the Administrator’s supervision. The debtor or the Administrator shall submit a
Reorganization plan to the People’s Court and the creditors meeting within 6 months since the
People’s Court makes the ruling to reorganize. The debtor shall implement the adopted
reorganization plan. The debtor is no longer obligated to pay the debts reduced or discharged
in conformity with the reorganization plan after the implementation of the reorganization plan.
Composition.The debtor may file a composition application either directly with the People’s
Court in accordance with this law or after the case being accepted by the People’s Court but
before the debtor being declared to be bankrupt. The debtor shall submit its draft composition
agreement to the People’s Court when applying for composition. The debtor is no longer
obligated to pay the debts reduced or discharged in conformity with the composition
agreement after the implementation of the composition agreement.
Liquidation. Where the debtor is unable or refuses to implement the Reorganization plan, the
People’s Court shall rule to terminate the implementation of the Reorganization plan as
requested by the Administrator or interested parties and declare the debtor to be bankrupt.
Where the draft agreement of composition fails to be adopted by the creditors meeting or the
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adopted composition agreement fails to be approved by the People’s Court, the People’s Court
shall rule to terminate the composition procedure and declare the debtor to be bankrupt.
Where the debtor is unable or refuses to implement the composition agreement, the People’s
Court shall rule to terminate the implementation of the composition agreement as requested by
the conciliated creditors and declare the debtor to be bankrupt.
3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Only the enterprises with legal person status are subject to the insolvency procedures.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

According to Enterprise Insolvency Law of People’s Republic of China, The People’s Court
have jurisdiction over bankruptcies.

5.) Who are entitled to initiate such
a procedure?

The debtor may file a voluntary petition for reorganization, composition, or liquidation with
the People’s Court. Where a debtor is unable to pay off debts falling due, its creditors may file a
petition for reorganization or liquidation with the People’s Court.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

The creditors whom the debtor owes when the case is accepted shall exercise their rights in
accordance with proceedings prescribed in the law. Claims immature at the time of the case
being accepted shall be deemed mature. Interests on the claims shall cease to be counted when
the case is accepted. Conditional claim, claims with time limits and pending claims under
litigation or arbitration can be declared.

7.) What are the main stages of the
procedures?

During the Reorganization procedure, the main stages are: filing of the application with the
People’s Court; Acceptance by the People’s Court; Formulation and adoption of the
Reorganization Plan; and the implementation of Reorganization Plan.
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7.) What are the main stages of the
procedures?

During the Composition procedure, the main stages are: filing of the application with the
People’s Court; Acceptance by the People’s Court; creditor’s meeting, and adopt of the
Composition Agreement.
During the Liquidation procedure, the main stages are: bankruptcy declaration; disposition and
distribution; termination of bankruptcy procedure.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

After the acceptance of the insolvency case by the People’s Court payments made to any
specific creditor are void.

9.) What is the deadline for the
notification of the creditor’s
claims?

After the case has been accepted, the People’s Court shall confirm a time limit for claim
declaration. The time limit shall be calculated from the date when the court announces its
acceptance of the insolvency petition and be no less than 30 days and no more than 3 months.

10.) Are there different categories of
creditors and creditor’s claims?

The creditor shall explain in written form the amount and security conditions of the claim with
relevant evidences submitted. Joint and several claims shall be particularly indicated.
Joint and several claims could either be declared jointly or by one creditor on behalf of all
creditors.
Guarantor or joint debtors of the debtor, after paying off the debts owed by the debtor, may
declare claims within the paid-up amount Guarantors or joint debtors of the debtor may
declare the future subrogation claim without paying off the debts for the debtor, unless the
creditor has declared the full amount of claim to the Administrator.
Where insolvency proceedings are ruled to be applied to several and joint debtors, creditors
may separately declare, in each insolvency case, claims in full amount.
Where the Administrator or debtor dissolve the contract in accordance with provisions of this
law, damages claim arising thereof may be declared by the aggrieved party.
Where the agent of the debtor is without the knowledge of the application of insolvency
proceeding to the debtor, claims arising out of dealing with the entrusted business may be
declared.
Where procedure prescribed in this Law is ruled to be applied to the debtor as the bill drawer,
payment or acceptance of the bill by the drawee may be declared as claims.
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11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

Creditor who owes debt to the debtor prior to the acceptance of the petition for insolvency
may offset his claim against his debt to the Administrator. Offset shall not be made under any
of the following circumstances:
(1) The debtor’s debtor obtains third party’s claim to the debtor after petition for insolvency is
accepted;
(2) The creditor runs into debt to the debtor with the knowledge that the debtor fails to pay
debts falling due or petitions for insolvency; unless debts incurred due to reasons provided in
law or occurred one year before petitioning for insolvency;

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

The Administrator shall request the People’s Court to revoke the following activities involving
the debtor’s property performed within 1 year after the acceptance of the insolvency case:
(1) Transferring property without consideration;
(2) Transacting property at obviously unreasonable prices;
(3) Providing security for unsecured debt;
(4) Paying undue debts;
(5) Waiving claims.

13.) What are the legal consequences
of the procedures?

The debtor is no longer obligated to pay the debts reduced or discharged in conformity with
the reorganization plan after the implementation of the reorganization plan.
The debtor is no longer obligated to pay the debts reduced or discharged in conformity with
the composition agreement after the implementation of the composition agreement.
Where the debtor has no available property to distribute, the Administrator shall request the
People’s Court to terminate the bankruptcy procedure.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Where the violation of fiduciary duty by the director, supervisor or other senior managerial
personnel of the enterprise results in the bankruptcy of the enterprise, they shall bear civil
liabilities. Persons found personally responsible for a company’s bankruptcy are prohibited
from acting as director, supervisor or senior manager of any other enterprise within 3 years
after the termination of bankruptcy procedure.
Where relevant personnel of the debtor are obliged to attend the creditors meeting as nonvoting delegate but refuse to attend the meeting without justifications after a summons has
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been served by the People’s Court, the People’s Court may detain them and impose a fine in
accordance with law. Relevant personnel of the debtor who refuse to make statements or
answer inquires or make false statements or give false answers in violation of the law are
subject to fines by the People’s Court.
14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Where a debtor in violation of provisions in this Law refuses to submit or submits false
statements on property specification, detailed list of debts and claims, financial and accounting
reports, payment of employees’ wages and social insurance premium, the People’s Court may
impose a fine upon the person who is directly responsible. Where a debtor refuses to hand over
materials such as property, company and personal seals, accounting books, documents to the
Administrator, or fabricates or destroys relevant evidences about the property to the extent of
obscuring the property status, the People’s Court may impose fines upon the person found
personally responsible.
Where the Administrator fails to perform his duties with loyalty and due diligence, the People’s
Court may impose a fine on him. The Administrator shall compensate for losses arising thereof
suffered by the creditors, the debtor or the third party in accordance with law.

15.) Recent changes in the law of
insolvency

The new Enterprise Insolvency Law of People’s Republic of China was amended on August
27,2006 and went into effect on June 1, 2007.

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

Provisions of the Supreme People’s Court on Designating the Administrator during the Trial of
Enterprise Bankruptcy Cases, goes into effect as of June 1, 2007. These purpose of these
provisions is to fairly and impartially hear enterprise bankruptcy cases, ensuring that trials of
bankruptcy tasks be carried out smoothly, and promote the improvement and development of
the system of administrators
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5. LEGISLATION ON INSOLVENCY PROCEEDINGS IN GERMANY
1.) What is the
insolvency?

definition

of

Insolvency means in Germany the illiquidity or the over-indebtness of a debtor.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

The insolvency proceedings can be distinguished into company insolvencies and consumer
insolvencies. The company insolvency again can be divided into a regular proceeding, where
the insolvency assets are sold according to legal regulations and the outcome is distributed to
the creditors, and an insolvency plan proceeding with a further proceeding according to a
parties’ agreement.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Both companies and individuals can be subject to insolvency proceedings.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

The local courts are competent to conduct the procedure. The competency of the courts is
stipulated in the federal and state laws. The central point of business generally the seat of the
company determines the local competence of the courts such as in the other EU member
states.

5.) Who are entitled to initiate such
a procedure?

The application can be filed either by any creditor, who ha a legal interest in the initiation of
the insolvency proceeding. or by the debtor itself.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Special regulation is that only the creditor, who has a justified claim against the debtor at the
time of initiation of the insolvency proceeding can be regarded as creditor in the insolvency
proceeding.
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7.) What are the main stages of the
procedures?

The regular proceeding starts with an application by the debtor or the creditor. The regular
proceeding traditionally results in liquidation of the company, the insolvency plan proceeding
thus aims at continuation of the company, whereby part of the profit for a certain period of
time (e.g. five years) is distributed among the creditors each year. In compare to the regular
proceeding the course of an insolvency plan procedure is more liberal and up to parties’
agreement.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

The courts are entitled such as in other European states to determine preliminary measure
between the application for insolvency and decision about initiation of the proceeding. The
court might prohibit the disposition of assets by the debtor, assign a temporary trustee in
insolvency and give a post redirection order.

9.) What is the deadline for the
notification of the creditor’s
claims?

The deadline for the notification of the creditor’s claims is set by the competent court after
initiation of the insolvency proceeding. It has to be between two weeks and three months.

10.) Are there different categories of
creditors and creditor’s claims?

There are different categories of creditors in Germany. They are categorized into regular and
subordinated creditors. The subordinated creditors are paid after the regular creditors are
satisfied. The latter are not entitled to participate in the proceedings at all, but can
preferentially assert their claims against the trustee in insolvency.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

It is generally possible to offset a debt, but the trustee is entitled to allow the compensation if
it is in the best interest of the insolvency assets. An offset is strictly not possible regarding
claims for rent and salary, which emerged after the initiation.

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

The condition for to be contested a legal and physical acts or a contract is that any creditor or
other legal or natural person is unjustifiably favored by such act.
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13.) What are the legal consequences
of the procedures?

The main consequence of the insolvency proceeding is the prohibition of single enforcement.
Creditors can no longer enforce their claims, but only file them according to insolvency law.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

If the managing directors of a debtor fail to file an application for the initiation of the
insolvency proceeding at latest within three weeks after the company became over-indebted or
lost its liquidity needed for fulfilling its running payment obligations, the managing directors
may face damage claims from the creditors as well as criminal charges. The shareholders are
usually not liable at all. Sometimes this principle is penetrated by the liability of a so-called
factual managing director, who is not officially in the position of a managing director, but acts
like one and whose actions have external effect.

15.) Recent changes in the law of
insolvency

A crucial change in the law on insolvency was the introduction of the insolvency plan
proceeding in the year 1999. Due to the financial crisis, legislation passed a change regarding
the definition of over-indebtness in the year 2008. In case a company is able to serve its debts
in the medium term, it does not have to file an application for insolvency within three weeks of
occurrence of the over-indebtness.
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6. LEGISLATION ON INSOLVENCY PROCEEDINGS IN HUNGARY
1.) What is the
insolvency?

definition

of

In Hungary, Act 49 of 1991 on bankruptcy proceedings and liquidation proceeding (Insolvency
Act) forms the basis for insolvency proceedings.
The Hungarian Insolvency Act does not explicitly contain the definition of insolvency.
However, it regulates the circumstances, under which insolvency can be declared by the court,
and liquidation proceeding can be opened.
According to Section 27 (2) of the Act, the court shall declare the debtor insolvent,
a) if the debtor did not settle or contest his previously undisputed and acknowledged debt
within fifteen days following payment deadline, further he did not settle the claim according to
the written demand letter of the creditor
b) upon the debtor’s failure to settle his debt within the deadline specified in a final court
decision, or
c) if the enforcement procedure against the debtor was unsuccessful, or
d) if the debtor did not fulfil his payment obligation as stipulated in the composition agreement
in the bankruptcy proceeding
e) if it has declared the previous bankruptcy proceedings terminated [Subsection (3) of Section
18 or Section 21/B], or
f) if the debtor liabilities in proceedings initiated by the debtor or by the receiver exceed the
debtor’s assets, or the debtor was unable and presumably will not be able to settle its debt
(debts) on the date when they are due, and the members (shareholders) of the debtor economic
operator fail to provide a statement of commitment - following due notice - to guarantee the
funds necessary to cover such debts when due.
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2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

In Hungary, there are two types of insolvency proceedings, the bankruptcy and the liquidation
proceeding.
Bankruptcy proceeding means when the debtor is granted a stay of payment in an attempt to
seek composition, or attempts to have a composition arrangement concluded.
Liquidation means the proceeding aimed to provide satisfaction to the creditors of an insolvent
debtor upon its dissolution and termination of its corporate existence.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

In Hungary, insolvency proceedings can be initiated only against companies and other
organizations, so called ‘economic operators’, such as for example state-owned companies,
trusts, cooperatives, European cooperative societies, European public limited liability
companies, sports clubs.
Private individuals are not subject to the insolvency proceedings.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?
5.) Who are entitled to initiate such
a procedure?

These proceeding are conducted by the county court in Hungary, in Budapest by the
Metropolitan Court. Also the Metropolitan Court shall have exclusive jurisdiction to conduct
main and territorial insolvency proceedings under Council Regulation 1346/2000/EC.
Both the debtor and the creditor are entitled to initiate of a bankruptcy procedure.
Following persons are entitled to initiate of a liquidation:
- debtor
- receiver
- creditor

6.) Who can be regarded as a
creditor
in
an
insolvency
proceeding?

According to Section 3 (1) c), the qualification of a creditor depends on the stadium of the
proceedings and other requirements defined in the Act.
In the court proceeding for liquidation, until the opening of liquidation creditors are any persons
who have a claim, whether in money or in kind expressed in monetary terms against the debtor
based on a final and executable court ruling or administrative decision (executable document),
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or an overdue claim which is not disputed or have been acknowledged by the debtor. After the
opening date of liquidation all persons having any registered claims against the debtor, shall be
deemed creditors.
6.) Who can be regarded as a creditor
in an insolvency proceeding?

7.) What are the main stages of the
procedures?

In bankruptcy proceedings creditor is also any person who has a claim, whether in money or in
kind expressed in monetary terms, which are not yet overdue as of the time of the opening of
bankruptcy proceedings, but are acknowledged by the debtor.
Bankruptcy
a.) The first step of the bankruptcy proceeding is the initiation before the court. The petition
for the opening of bankruptcy proceedings under Subsections (1) and (4) shall be submitted on
the standard form prescribed in specific other legislation that must be submitted electronically as
of 1 July 2010, with the exception of petitions lodged by natural persons.
b.) At the debtor’s request, the court shall - within one working day - provide for the
publication of the request itself, and of the temporary stay of payment with immediate effect in
the Cégközlöny (Company Gazette). The ruling may not be appealed separately.
c.) The debtor is entitled for the stay of payment (moratorium) from the time when the court
order was published with respect to the pecuniary claims which were due before the starting
date of the stay of payment or becoming due thereafter, and which expire at 0:00 hours on the
first working day after a ninety-day period following the time of publication.
d) The creditors are obliged to register their existing claims within thirty days following the
time of publication of the ruling ordering the opening of bankruptcy proceedings - or their
claims arising after the time of the opening of bankruptcy proceedings within three working
days - with the debtor and the administrator.
e.) The debtor shall call a meeting of creditors within a forty-five-day period following the
time of the opening of bankruptcy proceedings for composition conference.
f.) The head of the debtor economic operator shall notify the court concerning the outcome of
the composition conference [within five working days - in connection with an extended stay of
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payment at least forty-five days prior to its expiry -, and shall enclose a copy of the composition
agreement where applicable.
7.) What are the main stages of the
procedures?

g.) The court shall deliver its decision on the approval of the composition arrangements within
fifteen working days of receipt of the notice.
The fulfilment of the composition agreement is not part of the proceeding. If the debtor does
not settle his obligation, liquidation can be initiated against him.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

According to Section 24/A of the Insolvency Act, the creditor can apply for the appointment of
a temporary administrator simultaneously with the submission of the application for liquidation
or after it, until the end of the procedure of the first instance. The administrator will be
appointed, if the creditor proves his claim with a notary document or a private document with
full probative force, and that the satisfaction of his claim is in danger. Furthermore, the creditor
shall deposit the fee of the administrator in advance.
The administrator is entitled to control the operation of the debtor and he has access to the
books, documents, bank accounts of the debtor. He is entitled to enter into the premises of the
debtor and ask for information from the debtor’s representatives.

9.) What is the deadline for the
notification of the creditor’s
claims?

In Hungary, creditors can notify their claims within 40 days after the publication of the
resolution on the liquidation procedure against the debtor. If a creditor fails this deadline, there
is an additional deadline of 180 days. Within this time, claims will be registered, but payment is
due only if these claims are covered after the satisfaction of the creditors who notified their
claims within the 40 days-deadline. After the 180 days deadline the creditors’ claims extinct.

10.) Are there different categories of
creditors and creditor’s claims?

Section 57 of the Insolvency Act defines the ranks of the claims and the order of their
satisfaction.
The order of the claims is defined as follows:
a) the liquidation expenses
b)the claims, which are secured by lien on financial assets
c) alimony and life – annuity payments, compensation benefits
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d)claims of private individuals (for example claims resulting from insufficient performance or
compensation for damages, including the amount of the guarantee obligations )
e)social insurance debts, duties, taxes
f) other liabilities
g) irrespective of the time and grounds of occurrence, default interests and late charges, as
well as surcharges and penalty and similar debts
h) claims held by any member, executive officer, executive employee of the economic operator,
or their close relative or their domestic partner, or an economic operator under the debtor’s
majority control and the claims resulting from the debtor’s gratuitous commitment.
10.) Are there different categories of
creditors and creditor’s claims?

In practice, there claims of categories f) and g) are not covered by the assets of the debtors.
However, if the debtor provides security deposit to secure a claim before the time of the
opening of liquidation proceedings, the creditor (except if he is under the debtor’s majority
control) shall be able to satisfy his claim out of the security deposit irrespective of whether
liquidation is opened or not, and shall refund the residual sum of the deposit and settle accounts
with the liquidator. If the creditor fails to exercise his above right of satisfaction within three
months following the publication of the opening of liquidation, he may seek satisfaction
according to the regulations on liens.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

According to the section 38 (3) of the Insolvency Act, after the opening of the liquidation
procedure claims can be enforced only in course of the liquidation procedure. However, if the
debtor initiates a procedure before court, the creditor can offset his claim into the debt.

12.) What kind of contracts can be
contested by receivers/
bankruptcy trustees?

The bankruptcy trustee is entitled to contest by litigation any contract or legal statement the
debtor has made within the year preceding the time of the opening of the bankruptcy
proceedings and those made subsequently if it includes the debtor's obligation for transfer or
encumbrance of any of its property without compensation, or if it constitutes unreasonable and
extensive benefits to a third party.
The liquidator (and also the creditor) may submit a claim before the court within 90 days from
the time of gaining knowledge or within one year from the date of publication of the liquidation
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12.) What kind of contracts can be
contested by receivers/
bankruptcy trustees?

13.) What are the legal consequences
of the procedures?

proceeding to contest:
a) contracts concluded by the debtor within five years preceding the date when the court
received the petition for opening liquidation proceedings or thereafter, if the parties intended to
conceal the debtor's assets or to defraud a creditor,
b) contracts concluded by the debtor within two years preceding the date when the court
received the petition for opening liquidation proceedings or thereafter, if the parties’ aim was to
transfer the debtor's assets without any compensation or to undertake any commitment for the
encumbrance of any part of debtor's assets, or if the contract constitutes unreasonable and
extensive benefits to a third party;
c) contracts concluded by the debtor within ninety days preceding the date when the court
received the petition for opening liquidation proceedings or thereafter, if the debtor intended to
give privilege to any one creditor, such as the amendment of an existing contract to the benefit
of a creditor, or to provide security deposit to a creditor that does not have any.
Bankruptcy proceeding: If the debtor succeeds to conclude a composition agreement with its
creditors (the bankruptcy proceeding is successful), it can continue its operation, whereas he
gets a payment benefit from its creditors. However, if the debtor does not fulfil its payment
obligations based on the composition agreement, according to the Act on Insolvency each
creditor can apply for the liquidation of the debtor. Until the creditors’ claims which already
existed at the time of the opening of the former bankruptcy proceeding are not satisfied, in case
of repeated insolvency the debtor is not entitled to file for bankruptcy proceeding again.
Liquidation proceeding: In the course of the liquidation the assets of the debtor will be sold and
its obligations from the incoming purchase price fulfilled according to the regulations of the
Insolvency Act. After the proceeding, the debtor will be cancelled from the firm registry.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

The liability of private individuals will be regulated in Sections 33/A and 63 of Insolvency Act.
According to Section 33/A of the Insolvency Act, any creditor or the liquidator may file an
action during the liquidation proceedings before the court to establish that
- the former executives of the debtor failed to represent the creditor’s rights after the occurrence
of the insolvency situation, within the last three years prior to the opening of the liquidation
proceedings, in consequence thereof the company’s assets diminished.
However, the above lawsuit is carried out only for the establishment of the liability, and the
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creditors are not entitled to claim for certain amounts of compensation based on this sentence.
For the effective satisfaction of the creditor’s claim which was not satisfied during the
liquidation it is necessary to initiate an additional lawsuit, in course of which the executive will
be obliged by the court to pay the difference of the full amount of the claim and the satisfied
part of it for the creditor.
14.)What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

According to the above, the liability of the creditor is only subsidiary and to its enforcement two
lawsuits and the liquidation procedure have to be concluded.
Subsection 2 of Section 63 regulates the specific liability rules of the owners of companies under
qualified majority control (75%) and single member companies.
In these cases, the controlling party or the sole owner shall be responsible for the company’s
liabilities which are not covered by the debtor’s assets without any limitation, if the court has
established the unlimited and full responsibility of such owner. The court will decide upon the
liability of the owner in course of a lawsuit which was initiated by the creditor during the
liquidation proceedings or after its conclusion within a ninety- day forfeit deadline, if the
creditor proves that the concerned owner had continued a disadvantageous business policy.

15.) Recent changes in the law of
insolvency

In the year 2007, and 2009 many important changes were introduced into the Insolvency Act,
which changes broadened the rights of creditors and facilitated their enforcement.
1.) One of these changes was the modification of the rules of satisfaction of the claims which
are secured by lien.
According to the regulation before the 1st of January 2007, fifty per cent of the purchase price of
the pledged property had to be used exclusively to satisfy the claims which were secured by a
lien up to the amount covered by the lien - provided that the lien was established at least one
year prior to the time of the opening of liquidation proceedings.
As a result of the modifications, the lienor’s right of satisfaction became more protected.
According to the new regulation, not only fifty percent, but almost the whole purchase price of
the pledged property has to be used exclusively to satisfy the claims which were secured by a
lien, if the lien was filed prior to the opening of liquidation proceedings. The liquidator can only
deduct from the purchase price the costs of safeguarding and maintenance of the property, the
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costs of its sale and the liquidator’s fee. The total amount of the remaining purchase price shall
be used to satisfy the claims for which such property was pledged.
2.) Another important modification was the increasing of the protection of the creditor’ interests
by the initiation of liquidation proceedings. According to the former rules, the creditor could
only apply for the establishment of the insolvency of the debtor and its liquidation, if the debtor
did not contest the claim of the creditor within 15 days after the reception of a written letter of
demand, whereas the reception of the letter had to be proved by the creditor.
15.)Recent changes in the law of
insolvency

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

According to the actual regulation, which is in force since July 2007, if the debtor does not pay
its debt within the due date according to the invoice and if he does not contest the claim within
15 days, the creditor will be entitled to send him a letter of demand, in which he grants an
additional deadline for the debtor for the payment. If this additional payment deadline expires
unsuccessfully, the creditor is entitled to initiate the liquidation proceeding even in the case, if
the debtor contests the claim. According to the above if the debtor wants to avoid liquidation,
he is forced to pay the amount demanded by the creditor, and in the case that he considers that
the claim is unfounded, he can initiate a lawsuit against the creditor.
3.) Furthermore, the category h) (see point 10) was introduced into Act for the exception of
claims held by any member, executive officer or executive employees of the debtor from the
claims of independent creditors.
In the practice, creditors and debtors often challenge the actions of the liquidator regarding the
sale of the debtor’s property and the fulfilment of the liquidator’s obligations. Most of the
complaints concern the purchase price of the sold property and that the liquidators ignore the
initiative of the debtors for conclusion of a liquidation agreement with the creditors. According
to the practice of the courts, the primary aim of liquidation proceedings is the wounding up of
the debtor and the satisfaction of the creditors’ claims and not the reorganization of the debtors.
Therefore the liquidator’s obligation is to sell the property of the debtor within the deadlines
defined in the Insolvency Act. The liquidator has the exclusive competence to decide, if the
further operation and reorganization of the debtor is economically reasonable. The debtors and
the creditors are not entitled to conduct the liquidation proceeding. (decision Nr. BDT2007.
1540.)
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7. LEGISLATION ON INSOLVENCY PROCEEDINGS IN IRELAND
1.) What is the
insolvency?

definition

of

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

The debtor shall be regarded as insolvent in Ireland, if it is unable to pay its debt as they fall
due.
The main types of insolvency procedures are as follows:
•
•
•
•
•

Liquidation aims to liquidate all the assets of a company with a view to satisfying in whole
or part the creditor’s claims.
The purpose of the Examinership is to avoid liquidation and to facilitate the survival of a
company even where the company is insolvent.
The Receivership ensures a self-help relief for a secured creditor rather than a bankruptcy
process.
Schemes of Arrangement or Compromise provide arrangements that are approved by the
court.
Bankruptcy proceeding is brought against individuals in Ireland.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

All legal entities including natural persons are subject to the insolvency procedures.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

The ordinary courts (including the Commercial Court).
The Director of Corporate Enforcement and Official Assignee in Bankruptcy also have powers
under the relevant legislation in addition to the Revenue Commissioners and Registrar of
Companies.

5.) Who are entitled to initiate such a
procedure?

The voluntary liquidation can be initiated by the directors and shareholders of the relevant
company. In compare with the voluntary proceeding the court liquidation gives the right to
creditors to control the process or the proceedings. There is a special regulation in the Scheme
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of Arrangement or Compromise, since the requisite majority of each class votes for a scheme
of arrangement, which obtains court approval it binds all the members of that class and the
company.
5.) Who are entitled to initiate such
a procedure?

Almost all the proceedings will be initiated by a petition except a receivership, which is
commenced by the holder of security appointing a receiver to take control of the assets subject
to the security.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Secured creditors, preferential creditors (primarily Revenue Commissioners and monies due to
employees), floating charge holders and unsecured creditors together with members as well as
contributories. The costs of Liquidators, Receivers and Examiners are also creditors in terms
of their
costs.

7.) What are the main stages of the
procedures?

In conclusion we can state that a voluntary liquidation is usually much quicker than court
liquidation and an examinership must be completed within strict time limits. A receivership
and a Scheme of Compromise or Arrangement are generally completed relatively quickly
whereas bankruptcy proceedings are usually lengthy.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

It is open to the Court to make any orders it see fit in the circumstances in any procedure
subject of course to the relevant legislation.

9.) What is the deadline for the
notification of the creditor’s
claims?

The timelines vary depending on the proceedings but most require advance notice to be given
in national publications to enable creditors or other interested parties to make representations.
We do not intend setting out the very detailed provisions in relation to all the procedures listed
above in this summary note.

10.) Are there different categories of
creditors and creditor’s claims?

The creditors and their claims are subject to strict statutory rules of priority.
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11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

The setoff of the claims can be contracted out.

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

The onerous contracts can be disclaimed or terminated by the trustees for example leases, or
real property.

13.) What are the legal consequences
of the procedures?

The consequences of each procedure are set out in general terms in the response to question 1.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

A civil remedy of reckless trading can result in proceedings being brought during an
examinership or a liquidation against any person while an officer of the company knowingly a
party to the carrying on of any business of the company in a reckless manner.
Personal liability without limitation can apply
• for all or part of the debts or liabilities of the company as the Court may direct.
• A civil remedy for fraudulent trading can result in proceedings being brought during an
• examinership or a liquidation against any person knowingly a party to the carrying on
of any business
• of the company with intent to defraud creditors of the company or creditors of any
other person or for
• any fraudulent purpose. Personal liability without limitation can apply for all or part of
the company’s debts.
Fraudulent trading is also a criminal offence with fines and penalties attaching.
Personal liability can also being imposed on officers for failure to keep proper books of
account when a company is insolvent or being wound up.
We have highlighted the key provisions dealing with personal liability above but this is by no
means an exhaustive list of remedies.
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14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Directors and officers can also be restricted from acting as directors or other officers ,which
means they can only act subject to certain conditions, for example a minimum capitalization or
can be disqualified from acting for certain time periods.

15.) Recent changes in the law of
insolvency

Apart from recent emergency legislation to assist cash starved/insolvent banks (which we do
not propose to discuss) no significant changes occurred since 1999, 2001 and 2002 and such
changes are referred to in our general commentary above.

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

In the context of fraudulent trading and reckless trading there have been some useful
judgments but the Irish courts tend to treat the exposition of the law in England as being the
position in Ireland too and so such judgments are instructive.
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8. LEGISLATION ON INSOLVENCY PROCEEDINGS IN ITALY
1.) What is the
insolvency?

definition

of

A company is insolvent, if it is no longer able to meet its obligations and therefore unable to
pay its debts.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

The Italian legal system differences between the following 4 insolvency procedures:

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Private individuals are not subject to insolvency procedure in Italy.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

Ordinary procedures are subject to ordinary Courts.
Compulsory liquidation is an administrative procedure controlled by special law and the State’s
office.
Extraordinary administration for big companies is subject to ordinary Court and depends also
on the Minister of Industry.

1. bankruptcy proceeding purposes to satisfy the creditors’ right and to remove the
insolvent enterprise from the market.
2. alternative insolvency procedures aims a composition with creditors and a debtrestructuring agreements. An enterprise may be entitled to apply these proceedings also if
it isn’t insolvent.
3. compulsory liquidation is an administrative proceeding. It is applied to special business
like insurance companies, banks, cooperatives and public entities subject to government
control.
4. extraordinary administration for big companies - Big industrial and commercial
enterprises may be subject to special proceeding whose purpose is rehabilitating distressed
companies.
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5.) Who are entitled to initiate such
a procedure?

Only the insolvent company is entitled to ask for alternative insolvency procedures or
extraordinary administration.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

All the company’s creditors

7.) What are the main stages of the
procedures?

The main stages of the procedures are similar to the insolvency procedures of the EU
members. A declaration of bankruptcy is preceded by a bankruptcy request, which can be filed
by the creditors of the company or the company itself and which leads to declaration of
bankruptcy with a sentence given by the court, if the company has to be regarded as insolvent.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

To have the proof of credit or the suspected debt liability upon which the bankruptcy request
is based.

9.) What is the deadline for the
notification of the creditor’s
claims?

The request for debt liability admission must be presented within 30 days of the first hearing
fixed by the court for the examination of the liability but not later than within 12 months of
the executive liability decree being declared.

10.) Are there different categories of
creditors and creditor’s claims?

The Italian system makes differences between the privileged creditors, who are divided to
general and special privileges and the chirograph creditors.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

Only the non expired credit, which has not been bought in the previous year or under official
contract by active parties following the bankruptcy declaration can be compensated.
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12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

Contracts freely undertaken by the bankrupt party towards their creditors are without effects
those which in the previous two years to the bankruptcy declaration have brought about the
alienation of assets. Credit payments made from the moment of bankruptcy declaration are
without effect and payments made between 1 year to 6 months before the bankruptcy date are
revocable.

13.) What are the legal consequences
of the procedures?

The main legal consequence of the procedures is the interruption of procedures and the
forbidding of executive and precautionary individual actions for the creditors.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Similarly to the insolvency procedures of the EU Members the fraudulent bankruptcy has both
civil and criminal legal consequences (in very serious cases imprisonment can be applied as
well)

15.) Recent changes in the law of
insolvency

The norms regarding insolvency have recently been modified with the legislation of 9 January
2006 n. 5 and legislation 12 September 2007 n. 169.
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9. LEGISLATION ON INSOLVENCY PROCEEDINGS IN JERSEY
1.) What is the
insolvency?

definition

of

The factual situation arising when a debtor is unable to pay his or its debts on the cashflow test
or when there are insufficient assets to meet all debts and liabilities on the balance sheet test.
(The statutory definition provided in Article 1(1) of the Bankruptcy (Désastre) (Jersey) Law
1990 (the “Désastre Law”) reads: ’insolvency’ means the inability of a debtor to pay his debts as
they fall due).

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

The most common insolvency procedures are, for an individual, a désastre and, for a company,
désastre or a winding up. An amalgamation or scheme of arrangement is also available for a
company. Other procedures exist but are rarely used. These procedures are, (i) Remis de Biens,
(ii) Cession Générale and (iii) Dégrèvement and Réalisation.
Désastre – necessary to establish whether or not the debtor can meet its debts as they fall due
and (where a creditor is making the application) satisfy the court that the applicant has a clear
liquidated claim. Effect – see paragraph 13 below.
Winding up – a company may be wound up by way of (i) a creditors’ winding up or (ii) a court
winding up. A court winding up generally only occurs where the court of Jersey is of the
opinion that it is just and equitable to do so and if it is expedient to do so (often where there are
no funds to pay a liquidator). A creditors’ winding up will be commenced where the members
of a company pass a resolution to do so. Effect – see paragraph 13 below.
The three other processes referred to above are very rarely used so will not be analysed in detail.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Désastre – individuals and companies.
Winding up – a companies only
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4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

The Royal Court of Jersey handles all insolvency matters.

5.) Who are entitled to initiate such
a procedure?

Désastre – the debtor (individual or company) or a creditor who has a liquidated claim
exceeding £1,000.
Winding up – members of the company in question (not creditors).

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

In either a Désastre or a winding up there are three categories of creditor:
(i) secured creditors – having valid rights of security against the debtor;
(ii) priority creditors – include creditors for arrears of wages and salaries up to a current
maximum of £2,500, unpaid social security contributions, arrears of income tax, arrears of rent
due to a landlord and parish rates; and
(iii) unsecured creditors – all other types of creditor are unsecured and their claims fall to be
paid pari passu after the claims of the secured and priority creditors have been fully discharged.

7.) What are the main stages of the
procedures?

Désastre – necessary to give the Viscount (the chief executive officer of Jersey’s courts and the
States of Jersey) at least 48 hours’ notice of intention to make an application for a désastre.
No particular procedure is laid down and it may be in writing or in a meeting, or both.
Generally (with very few exceptions) the application must be accompanied by an affidavit
deposing that, (i) where the application is made by a debtor, he is insolvent but has realisable
assets, (ii) where the application is made by a creditor, he has a claim against the debtor, that to
the best of his knowledge and belief the debtor is insolvent but has realisable assets, and
specifying the grounds on which he believes the debtor to be insolvent, (iii) 48 hours notice of
the intention to make the application has been given to the Viscount. If the requisite notice
has not been given, the reason for this should be stated. Insolvency in this context is
established upon whether or not the debtor can meet its debts as they fall due.
Winding up - the procedure for the commencement of a creditors’ winding up is (i) at least 14
days before the holding of a meeting to pass a special resolution to wind up the company, all
creditors must be notified by post of a meeting of creditors which, usually, will immediately
follow the meeting of members, for the purpose of appointing a liquidator. The company
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7.) What are the main stages of the
procedures?

must also give at least ten days’ public notice of the meeting in the Jersey Gazette. The
directors make a statement regarding the company’s affairs which must be verified by affidavit
and laid before the creditors’ meeting. Public notice of the resolution to wind up the company
must be given in the Jersey Gazette and the liquidator must give notice to the creditors of his
appointment.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

No – in either instance the process is very quick.

9.) What is the deadline for the
notification of the creditor’s
claims?

Désastre – every creditor is required to file his claim within a time fixed by the Viscount and
notified in the Jersey Gazette. The date fixed for filing of claims must not be less than forty
nor more than sixty days from the date of declaration en désastre.
Winding up – the law is silent and the matter is left to the liquidator to determine. The
liquidator may well choose to follow the procedure in a désastre as a guide to good practice.

10.) Are there different categories of
creditors and creditor’s claims?

See 6 above.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

There is statutory provision for set off – Article 34 of the Désastre Law provides, “Where
there have been mutual credits, mutual debts or other mutual dealings between the debtor and
the creditor, an account shall be taken of what is due from one party to the other as at the date
of the declaration in respect of such mutual dealings, and the sum due from one party shall be
set off against any sum due from the other party, and the balance of the account, and no more,
shall be claimed or paid on either side respectively.” There is no limitation wording.

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

Extortionate credit transactions
Transactions at an undervalue (within the previous 5 years)
Preferences (within the previous 12 months)
Unperfected security
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13.) What are the legal consequences
of the procedures?

Désastre – all assets of the debtor vest in the Viscount who has wide powers as to how he
deals with those assets. The first duty of the Viscount is to get in and liquidate the estate for
the benefit of the creditors who prove their claims. The debtor is obliged to assist the
Viscount in his duties. The Viscount effectively steps into the shoes of the debtor.
Winding up – unlike in a désastre, the assets of the company remain vested in the company.
The liquidator effectively steps into the shoes (and assumes all the powers) of the board of
directors of the company.
In either instance there is an automatic stay of proceedings. In a désastre no action may be
taken except with the consent of the Viscount and in the case of a winding up no action may
be taken or proceeded with except by leave of the Royal Court (and then subject to any terms
as the Court may impose).

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Under 48 of the Désastre Law the Viscount is excluded from liability in damages for anything
done, or omitted to be done, by him under the Désastre Law, save where such act or omission
is in bad faith.
In accordance with the liquidator’s locus standi as quasi-director of the company, he must
comply with the law in the operation of the company and any failure to do so will incur the
usual penalties, as if the liquidator were a director.

15.) Recent changes in the law of
insolvency

No significant amendments since 2005.

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

Very few reported judgments on insolvency related matters since 2005.
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10.LEGISLATION ON INSOLVENCY PROCEEDINGS IN MALTA
1.) What is the
insolvency?

definition

of

Insolvency occurs when a person (physical or corporate) does not have enough assets to
satisfy its liabilities.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

There are Insolvency/Bankruptcy Court Proceeding, Company voluntary liquidation and
Company court liquidation in Malta.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Private Individuals, Physical Traders, companies, and partnerships (General and limited) can
be subject to the insolvency procedures.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

Ordinary courts in creditors winding up of a company.
Ordinary courts for declaration of Bankruptcy of physical trader.
Ordinary courts for declaration of insolvency of private individuals.

5.) Who are entitled to initiate such
a procedure?

Any person (physical or corporate) who is owed a debt (whether such debt is monetary or for
specific performance) are entitled to take part as a creditor in the proceedings.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Any person (physical or corporate) who is owed a debt (whether such debt is monetary or for
specific performance)
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7.) What are the main stages of the
procedures?

Written declaration of insolvency/directors declaration that company has insufficient assets to
settle liabilities. Shareholders resolution to liquidate company court liquidation proceedings.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

Publication of the Declaration of Insolvency.

9.) What is the deadline for the
notification of the creditor’s
claims?

In compare with the other legislations it is not a usual regulation that the deadlines for the
notification of the creditor’s claims are either imposed by the liquidator or by the court and
may vary on a case by case basis.

10.) Are there different categories of
creditors and creditor’s claims?

There are secured Creditors and unsecured creditors.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

The set-off occurs automatically under
extinguishing/diminishing an obligation.

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

All contracts may be contested subject to court final ruling.

13.) What are the legal consequences
of the procedures?

The assets are liquidated and the liquidator applies the funds to settle secured creditors and if
there are, unsecured creditors, any remaining funds are distributed to the bankrupt
person/company.

civil

law

principles

as

a
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14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Fraudulent bankruptcy leads to imprisonment and inability to trade and insolvent physical
person remains liable with all assets present and future for unsettled claims.

15.) Recent changes in the law of
insolvency

None during the last 12 months.

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

None of particular note.
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11. LEGISLATION ON INSOLVENCY PROCEEDINGS IN MOROCCO
1.) What is the
insolvency?

definition

of

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

Insolvency occurs when an organization or a person doesn’t pay its/his or her debts. It refers
to the inability for a limited liability company to pay off its debts.
Bankruptcy, special Liquidation under Commercial Code Composition, Corporate
Reorganization, Company Arrangement (Reorganization of company) under Commercial
Code

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Individuals and companies.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

Civil and commercial.

5.) Who are entitled to initiate such
a procedure?

Individuals and companies

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Directors
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7.) What are the main stages of the
procedures?

If a corporate debtor is declared as bankrupt, the powers of management of the debtor will be
transferred to the bankruptcy administrator and the interests of shareholders will not be
considered. As such all relationships with the debtor will be substituted with the bankruptcy
administrator in principle

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

It depends on the cases.

9.) What is the deadline for the
notification of the creditor’s
claims?

It depends when the creditor wants to address the claim.

10.) Are there different categories of
creditors and creditor’s claims?

It depends on the nature of the claim.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

Yes.

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

It depends on the cases.

13.) What are the legal consequences
of the procedures?

Fines, Liquidation, or penal.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Fines, Liquidation, or penal.

60

Insolvency Handbook
15.) Recent changes in the law of
insolvency
16.) Description of important or
interesting court resolutions
regarding insolvency procedures

No.
-
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12.LEGISLATION ON INSOLVENCY PROCEEDINGS IN NETHERLAND
1.) What is the
insolvency?

definition

of

The objectives and the role of Dutch Insolvency law as a whole are not concisely and clearly
specified or stated. The current Bankruptcy Act dates from 1893, albeit with regular
amendments. Some clear objectives that have emerged have been satisfying the creditors in
their legally established priority order and, conditionally, enabling private individuals to make a
restart. Saving a company is not a goal in itself, but may be pursued if it does not detract from
the first stated objective, which is in fact to collect as much money at possible. Dutch
Insolvency law is mainly a collective right of recourse. A person or company can be declared
bankrupt if he or it has 'ceased to pay his or its creditors'. Insolvency related legal services
comprise of corporate restructuring and reorganizations, recourse matters, security rights,
(prevention of) D&O liabilities and insolvency itself, timing of insolvency proceedings,
contracts, disadvantages of individual creditors, financing and negotiations with creditors in
order to reschedule debts, and with receivers/administrators, and also to act as
receiver/administrator.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

The main insolvency proceedings in the Netherlands are bankruptcy, debt restructuring under
the Debt Management Act (only private individuals or small private companies), suspension of
payment and the emergency regulation (only credit institutions). The main difference between
bankruptcy and debt restructuring is that private individuals can, after three to five years, have
the exigibility of their debt lifted. The suspension of payment is usually the forerunner of
bankruptcy.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?
4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

As mentioned above, private individuals and small companies must be subject to two types of
insolvency procedures, namely bankruptcy and debt restructuring under the Debt Management
Act. Companies can be subject to bankruptcy and suspension of payments. Financial
institutions in particular have in recent years been subject to emergency regulations.
A bankruptcy petition against a debtor can be filed at the competent district court. The court
appoints in all bankruptcies a receiver to administer the estate and a specialized judge as court
commissioner, to supervise certain acts of the appointed receiver or administrator. The
receiver in bankruptcies can, with permission of the court commissioner, sell assets from the
estate and initiate proceedings and so on.
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5.) Who are entitled to initiate such
a procedure?

A creditor and a second creditor are entitled to invite, one or more creditors, against their
debtor, and the debtor itself voluntarily.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

In general, anyone who has a receivable against the debtor can be regarded as a creditor. In
order to succeed the creditor has to prove that the debtor has one or more other debts, also
mature or not.

7.) What are the main stages of the
procedures?

In bankruptcies with a few exceptions, lawyers set appointed as receiver. He will usually sell the
remaining assets, recover claims and take care of the administration of the debtor. If possible,
the receiver will distribute the monies to the creditors, in their legally established priority order.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

In bankruptcies, on request of one or more creditors, other interested parties, or the debtor, in
case of a voluntary bankruptcy, the court can ordain a sort of cooling-off period, under
conditions the court may deem appropriate and for instance two months maximum, which
period can be prolonged by another two months. In suspension of payments, this stay does not
affect in to others than the unsecured creditors (concurrente crediteuren) who had a claim
before their debtor entered the suspension of payment.

9.) What is the deadline for the
notification of the creditor’s
claims?

In general, a creditor shall notify by submitting his claim to the receiver before the
aforementioned creditors meeting.

10.) Are there different categories of
creditors and creditor’s claims?

The law establishes the priority order of the creditors and their claims. There are many
different categories of creditors which differ from a creditor which has a claim directly on the
money collected by the trustee or the receiver, to creditors who only receive (a portion of) their
claim pro rata parte with the other equally priorised creditors.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

A creditor who is also debtor of the bankrupt company or private person can compensate his
debt with the amount that it to be received, as long as both obligations have their origin before
the date of bankruptcy. After that, there are limitations which are laid down stated in the
Bankruptcy Act of 1893 and in the Dutch Civil Code.
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12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

A receiver or trustee can contest every contract entered into by the bankrupt company or
private person if the (director of the) company knew or should have known that entering into
this specific contract could be harmful to the combined creditors. Of course there are more
specifics to such contest, by which we will gladly assist.

13.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

The lower limit of the standard most commonly applied in involuntary liquidation for directors
and officers liability is described as 'an action that no reasonable minded manager would
contemplate under the same circumstances". Directors' and officers liability is a realistic risk if
there have been conspicuously un-businesslike or greedy acts with relatively disruptive and
dangerous consequences for the financial condition of the company. Those actions may arise
from shirking or evading management responsibility. Other grounds for directors' and officers
liability have usually developed in case law and are therefore fairly diverse.
Since the Tax and Customs Administration assumed the collection of national insurance
premiums under the Social Insurance (Funding) Act, it can also use the right of seizure
pursuant to the collection of State Taxes Act 1990 for recovering overdue premiums. As of
2010 the preventive supervision by the Ministry of Justice on the directors appointed at the
time of incorporation of a B.V. (private limited liability company) is to be extended with
continues supervision. This measure is mainly a response to unacceptably large losses from
bankruptcy fraud. Also a new insolvency act is being prepared to replace its aging counterpart
from 1893. The old act has done sterling service, but it is impossible to keep up to date. A new
insolvency act is considered inevitable, but will not be passed in the near future (judging by the
many, and usually comprehensive responses in the literature, at symposiums, and on the newly
opened internet consultation website).

14.) Recent changes in the law of
insolvency

15.) Description of important or
interesting court resolutions
regarding insolvency procedures

In a Supreme Court ruling of 2007 the importance is underlined of a sound substantial defense
against alleged directors' and officers liability in bankruptcy cases. Even if the liability is based
on violations of accounting obligations or requirement for timely publication of annual
accounts (which as such are almost enough to establish to directors' and officers liability
pursuant to Book 2 of the Dutch Civil Code). Case law is raising the bar for standards of
substantiation in issues of directors' and officers liability. Advice and the conduct of
proceedings in these cases remains custom work.
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13. LEGISLATION ON INSOLVENCY PROCEEDINGS IN ROMANIA
1.) What is the
insolvency?

definition

of

According to the Law on insolvency proceedings (“Insolvency Law”), insolvency is the state of
the debtor's patrimony characterized by the deficiency of available funds for the payment of
the due debts.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

There are two kinds of insolvency procedures: the general procedure and the simplified
procedure.
The general procedure concerns a particular category of persons such as trading companies,
co-operative societies, agricultural companies and any other legal person of private law also
carrying out economic activities. The simplified procedure occurs if reorganization is not
required by the debtor or if the debtor subject to general proceedings fulfils certain additional
conditions such as they don’t have any asses in their patrimony, the constitutive acts or the
accounting documents may not be found, the administrator may not be found, the head office
no longer exists or does not match the address from the trade register.
The simplified procedure applies also to the debtors who declared in the petition for
bankruptcy the intention to go bankrupt or that are not entitled to benefit by the judicial
reorganization proceedings provided by the law. This category of persons goes directly into
bankruptcy procedure.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

The Insolvency Law establishes in a descriptive manner the circle of persons who can be
subject of the procedure. The provisions of the Insolvency Law apply to any natural/legal
person who organises an economic activity as an enterprise as: merchants, economic interest
groups, including the ones that are not considered merchants, agricultural societies and any
other private law legal entity that undergoes an aconomic activity as:
1. trading companies;
2. co-operative societies;
3. co-operative organizations;
4. agricultural companies;
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5.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies and other
organizations)?

5. economic interest groups;
6. any other legal person of private law also carrying out economic
activities
Regarding private individuals, the Romanian legislation does not aim them, altough there are
some serious arguments for the expansion of the insolvency legislation to the comon people
for their over debt situations.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

The following authorities take part in the proceeding: the courts of law, the syndic-judge, the
judicial administrator and the liquidator.

5.) Who are entitled to initiate such
a procedure?

The law recognizes the right to initiate the proceedings to the debtor or to the creditors, on the
basis of a petition filed to the court, as well as to any other persons or institutions expressly
provided by law. Also, The National Commission of Securities may file a petition against the
entities it governs and supervises, which, according to the data available to it, satisfy the criteria
provided by the special legal provisions for the initiation of the insolvency proceedings.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

The creditors can be regarded as creditors, who requested to the court to have their claims in
the final record of claims. The employees of the debtor don’t have to submit such a claim
statement.

7.) What are the main stages of the
procedures?

There is a reorganization proceeding in the general procedure provided that a reorganization
plan is approved by the creditors and confirmed by the syndic-judge. There isn’t
reorganization proceeding in the simplified procedure.
The liquidator has to draw up the claims in a preliminary record signing that whether they are
unsecured, secured, with priorities, under condition or not falling due.
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8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

Once the procedure has been opened by decision of the syndic-judge:
• all the judicial or extra-judicial actions for the carrying out of the claims over the debtor and
its assets shall be suspended – in this respect, the syndic-judge’s decision shall be
communicated to the judicial courts in the jurisdiction of which the debtor's head office
declared at the trade register and to all banks where the debtor has accounts opened;
• any supplier of services - electricity, natural gas, water, telephone services and others
similar - shall not be entitled, during the observation period and during the reorganization
proceedings, to exchange, refuse or temporarily interrupt such a service to the debtor or to the
debtor's property, in case the debtor is a captive consumer
• the judicial administrator is compelled to take the first measures: to send notifications
regarding the opening of proceedings to all the creditors mentioned in the list submitted by the
debtor or drawn up according to law. The second step is drafting and submitting the reports
on the situation of the debtor and determining development of the procedures.
• after receiving the notification regarding the opening of proceedings, the creditors submit
their claims to the file case.

9.) What is the deadline for the
notification of the creditor’s
claims?

The time limit for the registration of the request on the admission of the claims over the
debtor’s property shall be of maximum 60 days from the opening of proceedings.

10.) Are there different categories of
creditors and creditor’s claims?

Creditors in insolvency proceedings are divided according to the debts that they hold against
the debtor's assets. As a result of the verifications carried out, the judicial
administrator/liquidator shall draw up and register at the court a preliminary record including
all the claims over the debtor's property, stating that they are: unsecured, secured, with
priorities, under condition or not falling due.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

The setoff of the claims is allowed, if the conditions provided by the law in matters of legal
compensation are satisfied on the date of opening the proceedings.
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12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

The Act in Rumania defines it detailed, which contract can be contested before the syndicjudge. These are fraudulent acts concluded by the debtor to the prejudice of the creditor’s
rights over the last 3 years before the opening of proceedings. For example the following acts
can be qualified as fraudulent acts:
•
•

trading operations in which the debtor’s payment obviously exceeds the services of the
other party carries out during the last 3 years before the opening of proceedings,
the setting up or concluding of an actual stock security for an unsecured debt, during the
last 120 days before the opening of proceedings.

The acts and operations concluded with any natural or legal person having a dominant
position over the debtor or over its activity for example with a shareholder holding at least 20
% of the debtor’s share can be contested as well.
The fraudulent bankruptcy offence is regulated together with the simple bankruptcy offence
exclusively in the Insolvency law.
13.)

What
are
consequences
procedures?

the
of

legal
the

The legal consequences of procedures are divided in patrimonial consequences and non
patrimonial.
The patrimonial effects of the beginning of the procedures for example:
•
•

the adjourning of the judicial or extra judicial actions regarding the payment of the debts of
the debtor
the suspension of interest rates, increases and penalties

The patrimonial effect of the closing the procedure:
•
•

the discharge of the debtor;
the transfer of property rights of the assets left over after the liquidation to the associates,
shareholders, or members
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The non-patrimonial effects of the beginning of the procedures:

13.) What are the legal consequences
of the procedures?

•
•
•

the divesting of the debtor;
the obligation to publicize the insolvency state;
the debtor’s obligation to supply to the judicial administrator or liquidator all the data and
information regarding his activity.

The non-patrimonial effects of the closing the procedures is for example the dissolution of the
legal person in case bankruptcy occurs.
14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

The persons who may be liable for the insolvency are: the members of the managing or of the
supervision body within the company as well as any person who caused in fact the insolvency
status. The civil liability is a special type of in tort liability with some specific
elements provisioned by the Law (the above mentioned persons are liable only for some
specific deeds expressly stipulated by the law). In the trading companies the administrators are
liable for their own actions, as well as for the actions of their predecessors if they didn’t report
them to the censors as soon as they assumed the position within the company. Regarding the
criminal liability, the insolvency Law provides a series of crimes that can have as authors either
one of the following: the debtornatural person, the managers or the directors of the debtor
legal person, the judicial administrators, the liquidators or even the creditors. The fraudulent
bankruptcy offence is regulated, together with the simple bankruptcy offence, exclusively in the
Insolvency Law.

15.) Recent changes in the law of
insolvency

At the end of November 2008, the Government adopted the Government Emergency
Ordinance o. 173/2008 amending, among others, dispositions relating to the summons
procedures in terms of those arrested in the Constitutional Court Decision no. 1137 of 4
December 2007. Thus, as an exception to the general rule, according to which all the
documents or procedural deeds, will be made available to all the parties involved in the
proceedings through the Insolvency Gazette, the first communication of documents referring
to the opening of the proceedings will be served to the persons against whom the insolvency
proceedings are intended to be opened only in accordance with the procedure stipulated by the
Civil Procedure Code (namely the summons and the documents are served through a court’s
clerk). The Government Emergency Ordinance establishes also a new exception to the rule of
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15.) Recent changes in the law of
insolvency

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

summons through the Insolvency Gazette, as regards the appeal against judgments delivered by
the syndic judge. It was also introduced into the legislation an express regulation regarding the
extension of the assembly creditors’ rights in the situation in which small number of creditors
do not allow the formation of a committee. Also, the letter by which creditors can vote via
express mail will be communicated to the day fixed for the casting vote. Until the entering into
force of the emergency ordinance, the term was at least 5 days before the date fixed for the
casting vote. In addition, it was removed the requirement for members of the committee of
creditors for collecting valid meeting of creditors and employees to create the possibility of
representation by one delegate. The Government Emergency Ordinance no. 173/2008
increased the role of the person who triggered the procedure, the creditor or debtor, in
appointing judicial administrator or provisional liquidator. As the number of Insolvency files is
still growing, to avoid blocking the activity of practitioners in insolvency, it was extended
sources of financing the fund liquidation.
A controversial matter in insolvency procedure is that insolvency law introduced an unjustified
discrimination between merchants and other legal entities which may be subject to insolvency
proceedings, leaving transparency to the idea that legal persons other than traders may be
subjected to the simplified procedure of bankruptcy. The award no.4589/2006 delivered by the
Cluj County Court ordered that sports associations do not meet the criteria stipulated by
Article 1 of Insolvency Law, requested for the appliance of simplified procedure, therefore the
simplified procedures does not apply in this case. But obviously, as the doctrine held, these
legal entities are eligible to the simplified procedure if they declared their intention of
bankruptcy or if the law prohibits the reorganization, and also because these debtors are
included in limited situations specified by law regarding the quality of people that may be
subject to the simplified procedure. We also rally to the later point of view.
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14. LEGISLATION ON INSOLVENCY PROCEEDINGS IN SLOVAKIA
1.) What is the
insolvency?

definition

of

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

The Slovak Act stipulates that those debtors shall be insolvent, who owe payments to one or
several creditors and are not able to settle more than one payment liability within 30 days after
the due date.
The Bankruptcy Act recognizes the following types of insolvency proceedings:
(i)
(ii)

(iii)
(iv)

(v)
(vi)

bankruptcy: The aim of bankruptcy is the settlement of creditors' claims who will
exercise their claims and these claims are acknowledged;
small bankruptcy: The court may, by passing a decree of commencement of a small
bankruptcy, designate a bankruptcy as a small one if at least two of the criteria below
are satisfied: (a) the property liable to the bankruptcy is likely not to exceed 165 000
EUR, (b) the turnover of the bankrupt debtor generated in the most recent closed
accounting year preceding the passing of the bankruptcy order did not exceed 333 000
EUR, (c) the bankrupt debtor is likely not to have more than 50 creditors.;
restructuring, which is defined in Section 1 of the Bankruptcy Act as treatment of a
debtor in financial distress by gradual settlement of debts payable to its creditors in a
manner agreed in a restructuring plan;
discharge of debts is a right of individual as a debtor to request the court to discharge
him/her of his/her debts provided that certain conditions are fulfilled, the aim of
which is to secure that after the three years trial period (following the completion of
bankruptcy) during which the debtor shall fulfill several obligations (mainly to pay
his/her debts), the court shall discharge the debtor even ex officio. Any debts, which
remain outstanding upon termination of the bankruptcy and which are not settled
during the trial period, shall become unenforceable against the debtor upon publishing
of the discharge decree in the Commercial Journal;
crossborder bankruptcies; and
bankruptcy of financial institutions.

71

Insolvency Handbook
3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Both individuals and legal entities can be subject to insolvency proceedings.
The Slovak Bankruptcy Act defines it, which persons are excluded from the application of the
Bankruptcy Act.
It is a very important and special rule that the Bankruptcy Act shall not apply to debtors
conducting business on agricultural soil between April 1 and September 30 of any calendar
year.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

District courts have pursuant to Section 11(1) of Bankruptcy Act the jurisdiction to proceed in
the insolvency procedure. Pursuant to Section 14(2) of Bankruptcy Act the court does not
instruct the petitioner to correct or supplement the incorrect or incomplete petition. If the
petitioner files a perfect petition and the substantive prerequisites are fulfilled, the court shall
pursuant to Section 14(1) of Bankruptcy Act within 15 days from the delivery of petition
decide on commencement of bankruptcy proceedings.

5.) Who are entitled to initiate such
a procedure?

The Bankruptcy Act stipulates that the following persons are entitled to initiate the
bankruptcy:
(i)
creditor;
(ii)
debtor;
(iii)
liquidator (person entitled pursuant to Act No. 513/1991 Coll. the Commercial Code,
as amended (hereinafter referred to as the “Commercial Code”) to perform the
liquidation of companies and cooperative in case these were dissolved and they have
assets);
(iv)
other person (e.g. administrator performing forced administration with the previous
consent of the National Bank of Slovakia in case of bankruptcy of banks, insurance
agencies, reinsurance agencies, administrator performing forced administration
appointed by healthcare insurance company in case of bankruptcy of healthcare
insurance company, )
(v)
foreign trustee – pursuant to Section 29 of Council regulation no. 1346/2000 on
insolvency proceedings – in case of secondary insolvency proceedings.

72

Insolvency Handbook
6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Creditor is an entity having unsettled claims vis-à-vis the debtor, whereas pursuant to Section
11(3) of the Bankruptcy Act the creditor shall be free to file a petition in bankruptcy in case its
debtor is in default in the settlement of any payment liability owed to the creditor for more
than 30 days, provided that the insolvency of such a debtor may reasonably be expected.
Insolvency of a debtor may be reasonably expected if the debtor is in default for more than 30
days in the settlement of at least two enforceable payment claims or at least two claims
acknowledged in writing owed to at least two creditors, despite having received, from such
creditors, written reminders requesting payment.

7.) What are the main stages of the
procedures?

The Slovak Act differences between four periods of bankruptcy. In the first phase the court
(district court) shall decide within 15 days from the delivery of the petition on the
commencement of bankruptcy proceedings.
In the second phase the court shall decide within five days from the commencement of
bankruptcy proceedings on the passing of bankruptcy order against the property. If the debtor
does not have sufficient property, the court will issue a decision on discontinuance of
bankruptcy.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

The substantive prerequisites for the passing of bankruptcy order against the property of the
debtor are as follows:
a) financial distress of the debtor,
b) plurality of creditors (i.e. minimum two creditors), and
c) sufficient amount of debtor's property.
The court may order preliminary measures in case, if it is assess or safeguard the property of
the debtor. This regulation complies with the regulation of the most EU members.

9.) What is the deadline for the
notification of the creditor’s
claims?

The deadline for filing of an application is 45 days as of the declaration of the bankruptcy.
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10.) Are there different categories of
creditors and creditor’s claims?

The Bankruptcy Act distinguishes between secured creditors and unsecured creditors and
between creditor’s claims arisen prior to the passing of the bankruptcy order and claims arisen
after the passing of the bankruptcy order.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

The setoff of claims is only permitted with the following restrictions:

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

(i)

It is not be possible to set off a claim, which arose to the bankrupt debtor after the
passing of the bankruptcy order, against a claim, which was payable by the bankrupt
debtor prior to the passing of the bankruptcy order; the same shall be applied also to
conditional claim, which are exercised within the bankruptcy by an application.

(ii)

A claim, (i) which has not been applied as provided in the Bankruptcy Act, (ii) claim
acquired through assignment or transfer after the declaration of the bankruptcy, and
(iii) claim acquired by contested legal action cannot be set off against any claim of the
bankrupt debtor.

The privileging legal actions (unlawfully privileges any of its creditors with respect to its other
creditors) may be contested if such actions caused the insolvency of the debtor or if it was
taken during the insolvency of the debtor.
Contested might also be such legal actions, by which the debtor penalizes its creditors
(penalizing legal actions), as long as the same are taken with the intention of the debtor to
penalize its creditors and such intention was or must have been known to the other party.

13.) What are the legal consequences
of the procedures?

Special legal civil consequence of the misconduct, that if the insolvency or the excessive
indebtedness are caused by willful misconduct corroborated by a final and legally effective
ruling of a court, the party who caused such willful misconduct shall be allowed to establish
another company only after ten years as of the settlement of the obligations of the wound-up
company. If an entrepreneur caused the bankruptcy by willful misconduct, he shall be allowed
to perform a trade no earlier than five years as of the date of full settlement of obligations
which accrued from the assets liable to the bankruptcy, in accordance with a final and legally
effective decision of the court concerning the distribution of the bankruptcy estate.
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14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Pursuant to Section 74 of the Bankruptcy Act the bankrupt debtor is obliged to provide to the
trustee any collaboration requested thereby, including but not limited to any explanations
requested by the trustee in the form and within the term specified thereby. If the bankrupt
debtor or the parties (e.g. members of the statutory body) fail to provide to the trustee the
requested collaboration, the court shall invite the same, upon motion of the trustee, to provide
such a collaboration to the trustee within seven days after receipt of a request, the request
above shall inform that such persons may be brought to the court by force or penalized by a
fine.
Section 105a of the Commercial Code stipulates that if a bankruptcy is declared against a
company having a sole member, such a member may establish another company only after one
year as of the date of full settlement of obligations which accrue from the assets liable to the
bankruptcy, in accordance with a final and legally effective decision of the court concerning
the distribution of the bankruptcy estate. If the insolvency or the excessive indebtedness,
which are the underlying reason for the filing the petition in bankruptcy, are caused by willful
misconduct corroborated by a final and legally effective ruling of a court, the party who caused
such willful misconduct shall be allowed to establish another company only after ten years as
of the settlement of the obligations of the wound-up company.
Section 8 of the Act No. 455/1991 the Trade License Act , as amended stipulates that an
individual or legal entity cannot perform a trade, if the bankruptcy has been terminated on
their property, during three years after the termination of the bankruptcy or confirmation of
forced settlement, however no earlier than one year as of the date of settlement of obligations
which accrued from the assets liable to the bankruptcy, in accordance with a final and legally
effective decision of the court concerning the distribution of the bankruptcy estate.
If an entrepreneur caused the bankruptcy by willful misconduct, he shall be allowed to
perform a trade no earlier than five years as of the date of full settlement of obligations which
accrued from the assets liable to the bankruptcy, in accordance with a final and legally effective
decision of the court concerning the distribution of the bankruptcy estate.
The same shall be applied to an individual or a legal entity if a petition in bankruptcy has been
filed and the petition was rejected due to lack of assets.
Section 242 of the Act No. 300/2005 Coll. the Criminal Code regulates the offence of
obstruction of the bankruptcy proceeding as follows:
those who obstruct the bankruptcy proceeding, restructuring proceeding and proceeding
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14.) What are the civil or criminal
legal
consequences
against
private individuals, who are
responsible for the insolvency?
15.) Recent changes in the law of
insolvency

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

regarding the discharge of debts by (i) not to fulfilling the obligations laid down by law
governing such proceedings or (ii) providing false statements in the list of assets and debts,
shall be punished with imprisonment from six months up to 5 years;
Further, those who obstruct the bankruptcy proceeding by (i) concealing a subject liable to the
bankruptcy estate, (ii) disabling a subject liable to the bankruptcy estate to be registered and
valued, (iii) failure to provide a subject liable to the bankruptcy estate or (iv) keeping,
fabricating or destroying recorded information about assets and financial activity of the debtor,
shall be punished with imprisonment up to 2 years.
The effective date of the Bankruptcy Act is July 01, 2005 except for Article I, which became
effective on January 01, 2006. It is still considered as a new legislation. The recent amendments
do not implement any substantial changes to the Bankruptcy Act. The last amendment refers
to Euro conversion.
Judgment of the Supreme court of the Slovak Republic No. Obdo V 74/2002. If the debtor’s
property was sold within the execution proceeding interrupted by the declaration of the
bankruptcy and the proceeds was not refunded to the entitled party, the proceeds shall become
an integral part of the bankruptcy estate. Therefore, the executor is not authorized to pay the
proceeds despite the fact that the district court approved the division of proceeds after the
bankruptcy order was passed.
Judgment of the Supreme court of the Slovak Republic No. 1 M Obdo V 12/2006. The
bankrupt debtor is authorized to file an appeal against the resolution on passing of bankruptcy
order, if the bankrupt debtor is not the petitioner. If the debtor as petitioner used its right to
withdraw the petition before the passing of bankruptcy order, although the withdrawal of
petition without the consent of other petitioners could not result in the discontinuance of
proceedings, this act changed the position of the debtor in order that it was no longer in the
position of the petitioner, but in the position of the debtor. Therefore it was authorized from
the position of bankrupt debtor to file an appeal against the decision by which the bankruptcy
order was passed on its assets.
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15. LEGISLATION ON INSOLVENCY PROCEEDINGS IN SLOVENIA
1.) What is the
insolvency?

definition

of

Cumulative conditions:
1.
a) debtor as a private company or entrepreneur is late for payments of one or more debts in
the whole amount that exceeds 20% of his debts from his last years report
b)
- individual is more than 2 months late for the payment of his debts that exceed the amount of
his three month salary or
- he is unemployed and he doesn’t receive any regular payments and he is late for payments of
his debts that exceed EUR 1,000.00 for more than two months
2. the debtor is incapable to pay debts in long term:
- the value of his assets is lower than the sum of his debts,
- the loss of the current business year with all the losses transferred from previous business
years reaches the half amount of the share capital and these losses cannot be made up from
transferred gains or reserves.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?
3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

a) bankruptcy – partial payment to the creditors and cancelation of the company
b) settlement with the creditors – extension of full payments to the creditors or participation of
the creditors in ownership structure of the company and in both cases the company keeps
operating
- privat companies
- individuals
- some public organizations
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4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

Ordinary courts – economic department
The bankruptcy procedure is run by the bankruptcy trustee appointed by the court

5.) Who are entitled to initiate such
a procedure?

Debtor and creditors

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Anyone who has any kind of claim towards the debtor

7.) What are the main stages of the
procedures?

1. request for the procedure to start
2. court appoints a bankruptcy trustee
3. notification of claims
4. establishment of the creditors council
3. contest and probation of claims
4. establishment of a bankruptcy assets
5. distribution of assets to recognized claims and establishment of fund for the claims that
hadn’t been recognized but are in procedure
6. conclusion of the procedure

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

No.

9.) What is the deadline for the
notification of the creditor’s
claims?

Settlement with creditors procedure – 1 month from declaration of the procedure
Bankruptcy procedure – 3 months from the declaration of the procedure
Legal presumption - claims that have been notified in the settlement with creditors procedure
are notified also in the bankruptcy procedure if the settlement with creditors is not successfully
concluded
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10.) Are there different categories of
creditors and creditor’s claims?

Standard claims, claims for separate payment from the special fund established only for such
claims, eliminatory claims (claims of owners of certain assets that don’t belong to debtor but
are in his possession)

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

Yes.

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

Any kind of.

13.) What are the legal consequences
of the procedures?

Legal presumption that the creditors have been fully paid.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

False bankruptcy is criminal offence (3 months to 8 years of imprisonment)
Causing damage to creditors is also criminal offence (to 5 years imprisonment

15.) Recent changes in the law of
insolvency

In 2008 the bankruptcy procedure for individuals has been implemented.

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

-
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16. LEGISLATION ON INSOLVENCY PROCEEDINGS IN SPAIN
1.) What is the
insolvency?

definition

of

The Spanish Insolvency Act (SIA) defines insolvency as “the debtor’s financial situation, in
which it cannot regularly fulfill its obligation”.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?

There is a unique insolvency procedure in Spain, but the SIA regulates an abbreviated
insolvency procedure, which has to be applied, if the debtor’s liabilities, whether a natural
person or a legal person, do not exceed 10.000.000 €. In the Abbreviated Insolvency
Procedure, the time periods stated in the SIA are normally reduced to the half, and only one
insolvency administrator is appointed, whereas in the standard procedure the judge appoints
three insolvency administrators.

3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

Both natural and legal persons are subject to insolvency proceeding, but the public entities
cannot undergo insolvency proceedings.

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

The judge of the Commercial Courts has exclusive jurisdiction to conduct the insolvency
proceedings. The debtor’s centre of main interests (registered office) determines the local
competency.

5.) Who are entitled to initiate such
a procedure?

The debtor and the creditors are entitled to request the opening of the insolvency proceeding.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

There isn’t any definition for the creditors in Spain.

80

Insolvency Handbook
7.) What are the main stages of the
procedures?

There are a common, a composition and a liquidation phase of the insolvency proceeding in
Spain.
The first step of the common phase begins with filing of the application. The Debtor’s
declaration of insolvency shall be published in the Official record and in the Company’s
register. The insolvency administrator appointed by the court shall elaborate within a month a
report containing a list of creditors and a list of assets. This report shall be submitted to the
judge and will be published in the Official State Bulletin. Once this period has expired, the
Judge shall declare the common phase terminated and there are two possibilities: either the
negotiation period is opened (Composition Phase) or the liquidation phase is initiated
(Liquidation Phase)
In the composition phase the judge calls a Creditors Meeting, whose members have three
months to find a composition agreement. If the judge approves the composition agreement,
the legal effects of the declaration of insolvency will come to an end and the insolvency
administrator shall cease to serve in his capacity.

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

The preliminary measures adopted by the judge serve to ensure the integrity of the debtor’s
assets.

9.) What is the deadline for the
notification of the creditor’s
claims?

The creditor’s deadline to notify his claims to the debtor expires one month after the official
publication of the Judge’s liquidation resolution in the Official State Bulletin. In case the
creditor fails to meet the deadline the claim can still be filed to the insolvency administrator
but will only have the status of an inferior claim.

10.) Are there different categories of
creditors and creditor’s claims?

The Spain system makes differences between the creditors claims. The so called Claims against
the assets have priority and shall be satisfied before the Claims against the insolvency.
Similar to the Hungarian insolvency proceedings, the salaries, the judicial expenses, and other
expenses incurred by the insolvency administrator belong to the privileged category of claims.
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11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?

After the opening of the insolvency proceedings, it is not longer possible to reduce or discharge
the debt by setting against it a claim in favour of the debtor. Nevertheless, the offset
mechanism shall operate if the requirements for its validity, are fulfilled prior to the opening of
the liquidation proceedings.

12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

Special regulation is that any act committed by the debtor two years prior to the initiation of
the insolvency proceedings that is detrimental to its assets, can be annulled, even if the act was
not committed with fraud. The Spanish legislation determines which acts should be necessarily
considered detrimental to the debtor’s assets and there is a refutable presumption, which acts
are detrimental.

13.) What are the legal consequences
of the procedures?

After the opening of the insolvency proceedings, it is not longer possible to reduce or
discharge the debt by setting against it a claim in favour of the debtor. Nevertheless, the offset
mechanism shall operate if the requirements for its validity are fulfilled prior to the opening of
the liquidation proceedings.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

It can be considered as special regulation in Spain, that if the insolvency proceeding ends in
the company’s liquidation, the judge shall proceed to determine whether the Directors have
committed negligence or fraud, that is to determine whether the insolvency is ‘accidental’ or
‘guilty’.
The qualification of the insolvency as ‘guilty’, has the following legal consequences:
-

The director’s loss of their right to any claim against the debtor.

-

The director’s personal liability for the company’s debts.

-

The director’s disqualification.
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15.)

Recent changes in the law of
insolvency

Act 3/2009 has introduced some changes in order to:
 Facilitate the refinancing of enterprises which have financial difficulties in order to avoid the
initiation of insolvency proceedings.
 Speed up procedural formalities
 Reduce the cost of processes
 Improve the legal situation of employees in insolvent companies who, are being affected by
wholesale redundancies
The judgment of 18th of February 2008 of the Barcelona Commercial Court is of great
relevance regarding the consequences of insolvency proceedings for company directors. The
SIA in its Article 164.2 lists the circumstances in which the directors may be considered to have
acted negligently or fraudulently:
-

relevant accounting irregularities

-

gross inaccuracies in the documents submitted with the application for insolvency
proceedings

-

concealment of assets

-

breach of the duty to apply for insolvency proceedings

However, the SIA does not provide detailed indications that can help to interpret the above
criteria. Therefore the present judgment is of great relevance as to the way the aforementioned
ought to be construed.
- Relevant accounting irregularities
After analysing the existing case law, the Court decides that this concept should be construed
taking as a base the ICAC (Institute of Accounting and Auditing) resolutions, according to
which a relevant accounting irregularity is “ any intentional act or omission, committed by the
directors, the employees or even third parties, that distorts the information contained in the
annual accounts”
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- Gross inaccuracies in the documents submitted with the application for insolvency
proceedings
The judgment considers that gross inaccuracies have taken place if the documents are
incomplete, false or have been manipulated. In no case, a wrong legal description of the
insolvency circumstances shall be considered as a gross inaccuracy within Article 162.2.2
- Acts intended to simulate the real situation of the company’s assets

15.) Recent changes in the law of
insolvency

The Court considers, that even if the annual accounts were manipulated in order to be able to
maintain a line of credit with the bank, this could not be considered as an act intended to
simulate the real situation of the company’s assets within the meaning of Article 162.2.4.
- Breach of the duty to apply for insolvency proceedings
The judge taking as a basis Article 260 of the Spanish Public Companies Act (Ley de
Sociedades Anónimas) makes a distinction between insolvency and economic losses. Whereas
the director has a duty to initiate insolvency proceedings if the company’s losses are above 50%
of the Company’s share capital, this duty does not exist if the company is simply suffering
economic losses.
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17. LEGISLATION ON INSOLVENCY PROCEEDINGS IN SWITZERLAND
1.) What is the
insolvency?

definition

of

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these procedures (preconditions,
consequences)?
3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?
4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

Insolvency of a private individual: no money to pay the bills (or ‘a bill’).
Insolvency of a legal entity: the company’s assets do no longer cover the company’s debt
capital.
Swiss law provides the following insolvency procedures:
Seizure of the debtor’s assets: standard procedure for private individuals. Enforcement of
particular assets only.
Realisation of a pledged object: enforcement of a secured claim.
bankruptcy proceeding: for debtors registered in the commercial register only, either as private
individuals or as legal entities. Enforcement of entire assets.
Private individuals and legal entities. Each legal body vested with legal capacity.

Any insolvency procedure starts with the same authority called “debt enforcement office” /
“Betreibungsamt” / “office de poursuite” / “ufficio d’esecuzione”. This is the leading
authority. Several procedural steps lead to special courts, e.g. to get an enforceable judgement if
necessary etc.

5.) Who are entitled to initiate such
a procedure?

Anyone who has a due claim against a legal body even without anything in writing.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Initiating the procedure: Anyone who has a due claim against a legal body even without
anything in writing.
Continuing the procedure: anyone who has already at the beginning or gets during the
proceeding an enforceable judgment.
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7.) What are the main stages of the
procedures?

1. Application for the commencement of enforcement proceedings.
2. Objection possible.
3. Set aside objection (court proceeding).
4. Application for continuation of the enforcement proceedings.
5. Either: a) Seizure of the debtor’s assets; b) realization of a pledged object or c) bankruptcy
proceeding

8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

In cases of urgency: application for a freezing order beforehand possible.

9.) What is the deadline for the
notification of the creditor’s
claims?

No deadline. Even a statute-barred claim is still enforceable as long as the debtor does not
object against the enforcement.

10.) Are there different categories of
creditors and creditor’s claims?

Order of distribution to the creditors:
1. Secured claims: direct satisfaction of the holder of security items/rights
2. Privileged Claims: employees, family members (namely children), private bank customers,
beneficiaries of accident insurances and pension schemes (all limited to certain amounts or
periods of time)
Other creditors.

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it is
possible, are there any limits or
restrictions?
12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

It is possible as long as the debtor’s claim has already existed before the opening of the
bankruptcy proceeding (see question 7 cipher 5).

Contracts that were entered into by the debtor in favor of a creditor one year before the
opening of the bankruptcy proceeding or 5 years in cases of criminal intent (see question 7
cipher 5; also one year before the seizure of the debtor’s assets).
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13.) What are the legal consequences
of the procedures?

Private individuals: either enforcement / liquidation of their private property/income or
“private bankruptcy”. Moratorium or composition with creditors upon request of the debtor
possible.
Legal entities: In general: liquidation. Composition with creditors possible.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

Both possible, civil personal liability as well as criminal consequences. Civil liabilities are much
more frequent than criminal consequences. There is no interexchange of documents between
the bankruptcy authorities and criminal prosecution agencies. Creditors, whose claims did not
get covered by the bankruptcy proceeding prefer starting civil action to criminal action.

15.) Recent changes in the law of
insolvency

-

16.) Description of important or
interesting court resolutions
regarding insolvency procedures

Court decisions in the Swissair bankruptcy case: no criminal responsibility of the board
members and the management. Civil actions are still pending.
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18. LEGISLATION ON INSOLVENCY PROCEEDINGS IN UK
1.) What is the
insolvency?

definition

of

A company, partnership or individual is insolvent if it has insufficient assets to pay all of its
creditors i.e. it is unable to pay its debts when they fall due.

2.) Are there any different types of
insolvency procedures? If there
are, what are these and what are
the main differences between
these
procedures
(preconditions, consequences)?

There are different types of insolvency procedures for companies and individuals. There are 4
types of procedure for Companies.
A Voluntary Arrangement is, where a formal arrangement has to accepted at a meeting by a
3/4 majority in value of creditors, approved by a court and supervised by an Insolvency
Practitioner. The arrangement then binds the creditors with notice of the meeting who were
entitled to vote.
Administration means that there is a ‘moratorium’ on all legal proceedings.
By a Receivership a Receiver is appointed by the holder of security over an asset or assets of
the company e.g. a debenture or charge.
By an Insolvent Winding up a Liquidator is appointed who will realise any assets and
distribute them to creditors. The company will then be dissolved or struck off the register of
companies.
There are 3 types of procedures for Individuals: the Voluntary Arrangements, the Bankruptcy
and the Debt Relief Orders. The Debt Relief Order lasts for 12 months and in that time the
creditors named in the order cannot take action to recover the debt without permission of the
court. At the end of the period, if the debtor’s circumstances have not changed, they will be
freed from the debts that were included in their order.
The most common form of insolvency procedure is the Compulsory liquidation by the court,
which is started by issuing a ‘Winding Up Petition’ in the court.
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3.) Which persons can be subject to
the insolvency procedures (also
private individuals or only
companies
and
other
organizations)?

company, partnership or individual

4.) Which authorities are entitled to
proceed in the insolvency
procedure (ordinary courts,
special
courts
or
other
authorities)?

In England and Wales the Courts that have insolvency jurisdiction are the High Court and
certain designated County Courts.

5.) Who are entitled to initiate such
a procedure?

The proposal for a voluntary arrangement can be made only by the company itself, but the
other procedures can be initiated by the creditors too.

6.) Who can be regarded as a
creditor in an insolvency
proceeding?

Anyone who claims to be owed money both present and future can be regarded as a creditor
for this purpose.

7.) What are the main stages of the
procedures?

At the hearing the court may wind up the company or it may dismiss the application, adjourn
it or make an interim order.
A company can also be compulsorily wound up by its creditors without a court order; this is
known as a Creditors’ Voluntary Winding Up.
The Bankruptcy is still the most common form of individual insolvency. Prior to bankruptcy
proceedings a creditor will need to have served a statutory demand or to have sued for the
debt and obtained a judgment which remains unsatisfied.
A company can also be compulsorily wound up by its creditors without a court order; this is
known as a Creditors’ Voluntary Winding Up.
The Bankruptcy is still the most common form of individual insolvency. Prior to bankruptcy
proceedings a creditor will need to have served a statutory demand or to have sued for the
debt and obtained a judgment which remains unsatisfied.
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8.) Are there preliminary measures
available at the beginning of the
insolvency procedures?

In the case of corporate insolvencies, at the outset, the decision to enter into formal
insolvency proceedings is advertised in the London Gazette which is an official government
publication, A similar notice is placed in 2 newspapers circulating in the principal locality
where the company traded.
In the case of personal insolvency a bankruptcy petition issued by a creditor may be advertised
in the London Gazette.

9.) What is the deadline for the
notification of the creditor’s
claims?

To enable a creditor to vote at any meeting, creditors are required to submit their statement of
claim, in a prescribed form, one day before the scheduled date of the meeting.
To enable a creditor to participate in any dividend in the proceedings, the responsible
insolvency practitioner sets the deadline by which date claims have to be submitted. If that
deadline is missed then the creditor concerned may not participate in any dividend which the
liquidator may pay.

10.) Are there different categories of
creditors and creditor’s claims?

11.) Is it possible in the insolvency
procedure to offset the debt of
the creditor into its claim? If it
is possible, are there any limits
or restrictions?
12.) What kind of contracts can be
contested
by
receivers/
bankruptcy trustees?

The fully secured creditors stand at the first place in the order of payment of creditors. Then
the preferential creditors follow these include contributions owed to occupational and state
pension schemes and money owed to employees. At the third place stand the unsecured
creditors.
In essence where a creditor who is owed money by an insolvent company also has a debt to
the insolvent company then offset may be applied provided that those transactions giving rise
to the debt and liability both arose prior to the onset of insolvency. There are specific rules
relating to Mutual credits and set-off,
In any insolvency proceeding the administrator, liquidator or trustee in bankruptcy can
challenge any contract entered in to by a company or individual if there is evidence that the
transaction was either one at undervalue or put the party to the transaction at an advantage
over other creditors.
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13.) What are the legal consequences
of the procedures?

Where a contract or transaction is successfully challenged the court may make an order to
set aside the transaction or to order financial compensation in favour of the
company/individual for the benefit of creditors in the proceedings.

14.) What are the civil or criminal
legal consequences against
private individuals, who are
responsible for the insolvency?

There are serious consequences against the person committed offences in the winding-up
procedure. The Court may on the application of a liquidator or creditor compel a director to
pay, restore or account for money or property or to pay compensation as contribution to the
company’s assets if it considers that a person who has been (a) an officer of the company or
(b) involved in the management of the company, has misapplied or retained money or other
property of the company or been guilty of any malfeasants or guilty of a breach of a fiduciary
or any other duty to the company.

15.) Recent changes in the law of
insolvency

A current trend in insolvency procedures in the UK has been the increase of what are called
‘pre-pack’ administrations.
A pre-pack administration is where a company is put into administration and then
immediately sold pursuant to a sale which was arranged before the administrator was
appointed.
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19. Contact details

Country

Name

Australia

Petr Vrsecky

Austria

Company

E-mail
pvrsecky@lawlerdd.com.au

Dr. Karin Reisinger
Christian Kornprat

Lawler Draper Dillon Pty
Limited
Dr. Reisinger & MMag.
Kornprat Wirtschaftsprüfungs
und Steuerberatungs GmbH &
Co Steuerberatungs KG

Austria

Christian Seidl

Tramposch & Partner

Bulgaria

Jenny Dimitrova

China
Germany

Phone/Fax

Web

+61 3 9679 22 22
+61 3 9679 22 88
+43 1 894 18 10
+43 1 894 18 10 55

http://www.lawlerdd.co
m.au
www.reisingerkornprat.at

seidl@tramposch-partner.com

+43 268 262 163
+43 268 262 163 22 22

www.tramposchpartner.com

ACTIV Ltd.

activ@abv.bg

+359 52 660 700
+359 52 660 730

www.activ.bg

Scott C. Garner

Lehman, Lee & Xu

sgarner@lehmanlaw.com

+86 21 5877 92 96
+86 21 5877 91 96

www.lehmanlaw.com

Eugen Jakoby
Brigitte Jakoby
Dr. Angelika Baumhof
Otto Schöller

Jakoby Dr. Baumhof Wirtschaftsprüfer
Steuerberater Rechtsanwälte

eugen.jakoby@jakobybaumhof.de
brigitte.jakoby@jakobybaumhof.de
angelika.baumhof@jakobybaumhof.de
otto.schoeller@jakobybaumhof.de

+49 9861 940 50
+49 9861 940 550

www.jakobybaumhof.de

karin.reisinger@reisingerkornprat.at
christian.kornprat@reisingerkornprat.at
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Hungary

Dr. Attila Kovács

Kovács Réti Szegheı
Attorneys at Law

kovacs.attila@krs.hu

Ireland

fiona.oconnell@oflynn
exhams.ie

O'Flynn Exhams, Solicitors

fiona.oconnell@oflynnexhams. +353 214 27 77 88
ie
+353 214 27 21 17

www.oflynnexhams.ie

Italy

Dr. Mariagiulia Signori

COMMA 10
Commercialisti & Avvocati

mariagiulia.signori@comma10.
it

+39 02 481 92 58
+39 02 481 92 46

www.comma10.it

Malta

Dr. Stefan Patrick
Gauci
Dr. Robert
D'Alessandro

Advocates CREDAL

spg@advocredal.com
rd@advocredal.com

+356 2 133 2936
+356 2 132 32 15

www.advocredal.com

Morocco

Abdelali Baghdadi
Réda Baghdadi

Firec & Associes

contact@firec.ma
r.baghdadi@firec.ma

+212 522 94 04 26
+212 522 94 04 31

www.firec.ma

Netherland

Johan F. Langelaar

TeekensKarstens advocaten
notarissen

langelaar@tklaw.nl

+31 172 41 98 44
+31 62 019 11 96

www.teekenskarstens.nl

Romania

Alis Patlageanu

Dragomir & Associates

office@dragomirlaw.ro

+40 21 316 71 17
+40 21 318 71 15

www.dragomirlaw.ro

Slovakia

Dagmar Yoder

Konečná & Safář, s.r.o.

bratislava@konecna-safar.com

+421 2 544 184 70
+421 2 544 184 71

www.konecna-safar.com

Slovenia

Ivan Simič

SIMIČ & PARTNERJI d.o.o.

info@simic-partnerji.si

+386 1 300 06 00
+386 1 436 36 62

www.simic-partnerji.si

+36 1 275 2785
+36 1 275 2784

www.krs.hu
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Spain

Federico Frühbeck
Dr. Guillermo
Frühbeck

Dr. Frühbeck Abogados,
S.L.P.

madrid@fruhbeck.com

+34 91 700 43 50
+34 91 310 28 82

www.fruhbeck.com

Switzerland

Mirco Ceregato

Bratschi Wiederkehr & Buob

mirco.ceregato@bratschilaw.ch

+41 58 258 11 00
+41 58 258 11 99

www.bratschi-law.ch

United
Kingdom

Jimmy Mehta

Citroen Wells Chartered
Accountants

jimmy.mehta@citroenwells.co.
uk

+44 20 7304 20 00
+44 20 7304 20 20

www.citroenwells.co.

United
Kingdom

Johanne C. Spittle

Denison Till

jcs@denisontill.com

+44 19 0461 14 11
+44 19 0456 14 71

www.denisontill.com
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