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Editorial
Dear GGI friends and colleagues,
Welcome as always to this edition of
the Real Estate practice newsletter.
The past 15 months have been very
difficult for everyone and a tough test
of resilience. We are still waiting to see
the long term effects of covid on global
economy and real estate markets
but we can be certain there will be
change. In London while offices are still
very quiet the market for residential
houses on the edges of London is
very active as people seek larger
properties with more outside space.
Office space is often the second
highest cost for a business after
support staff and it seems large
companies expect to reduce space by
at least 25% as a result of significant
increase in working from home. With
fewer people working in city centres
there is less footfall in shops, bars,

restaurants and cafes and many of
these businesses are struggling to
continue trading. We will need to wait
and see if there is a real shift in values
of commercial and retail property.
Against this dynamic and demanding
landscape it is even more important
that we can advise our clients and
it is fantastic to have articles in this
edition from around the world. I
would like to express my thanks to
each of the contributors. We all need
to keep up to date with changes in
legislation, markets and client needs
and I am sure you will find this
edition interesting and informative.

GGI conferences
We have all missed seeing clients,
friends and family during the covid
period and of course it has been
a great shame to miss meeting

and sharing at GGI conferences.
I do look forward to seeing you at
the next possible conference.
In the meantime I trust you, your
families, friends, colleagues and
acquaintances keep safe and well.
Paul Simmons
Global Chairperson of the
GGI Real Estate Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Where to do Business Next?
By

Andrzej Tokaj

“Unprecedented times” is one of the
most overused catchwords of recent
times. Overused as it is, the term
reminds us that our new circumstances
can stimulate exploration
beyond our known horizons.
With money being mass-produced
by governments aiming to mitigate
the economic damage caused by the
pandemic and interest rates remaining
below zero, real estate has not lost
any of its charm as a safeguard for
a healthy return on investment.
If a recent 2020 UBS report is
correct, cities like Munich or
Frankfurt (for decades considered
the crème de la crème of any
sophisticated investment) are now
approaching “bubble” status.
According to GAWC 2020
(Globalization and World Cities),
Warsaw remains an Alpha city, a
category that includes important world
cities that link major economic regions
and states into the world economy.
This category, which Warsaw
tops and includes Stockholm and
Vienna, highlights the pricing power
of Poland’s capital. While core
locations in Stockholm exceed EUR
700/m2 per annum and Vienna

rental levels surpass EUR 300/m2,
Warsaw levels remain at a moderate
EUR 250/m2 for top locations.
What is more, developments in
Warsaw are hardly “cheap”. The
cityscape will soon be lit up by
Varso, the tallest skyscraper in the
EU; Warsaw Hub won the “Award
of Excellence” in the world’s most
prestigious skyscraper contest,
the global CTBUH Awards, while
Warsaw Spire was crowned best
“Office and Business Development”
at the 2017 MIPIM Awards.

At the end of 2020, the total modern
office stock in Warsaw amounted to
nearly 6,000,500 m2, which can be
compared to the vacant space in Paris.
Taking into consideration its population
and role in the regional and global
economy, there is no indication that
Warsaw’s office market will stop
growing and catching up with cities
like Stockholm or Vienna. If further
cost-cutting ensues, Poland’s capital
may provide an additional point of call
for the relocation trends that began
well before the pandemic broke.

GGI member firm
Penteris
Law Firm Services
Warsaw, Poland
T: +48 22 257 83 00
W: penteris.com
Andrzej Tokaj
E: andrzej.tokaj@penteris.com
Penteris combines in-depth expertise,
robust advice, and a pan-regional reach.
With a focus on long-standing relations
with well-respected firms around the globe,
they are committed to keeping clients
ahead of the market with hard skills, legal
acumen, and service-minded know-how.
Andrzej Tokaj’s focus on building and
maintaining trust has been a benchmark

Andrzej Tokaj
throughout his career. His expertise and
industry-related experience, together
with his dedication and engagement,
have built a powerful practice, and
these founding principles continue to
drive his team to fulfil client goals.
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Corporate Benefit: Between
a Rock and a Hard Place
By Alina Iozsa

Corporate Benefit in
Upstream Security
The issue of corporate benefit arises
primarily in the case of establishing
security for a third-party obligation
in banking transactions. We have
often encountered instances when
foreign parent companies require
their Romanian subsidiaries to grant
security for banking transactions
and conclude corresponding
security agreements over their
assets according to Romanian law,
also known as upstream security.
In this context, the corporate
benefit of the Romanian subsidiary
becomes a primary concern in the

GGI member firm
Hategan Attorneys
Law Firm Services
Timisoara, Romania
T: +40 256 430 454
W: hategan.ro
Alina Iozsa
E: alina.iozsa@hategan.ro
Hațegan Attorneys is an independent
law firm specialising in commercial legal
advice. Founded in 2004, the office has
a dynamic and experienced team that
provides an integrated range of legal
services to meet the needs of a wide range of
companies, individuals, and organisations.
Alina Iozsa has advised a wide
range of complex real estate projects,
provided innovative solutions for
implementing clients’ business plans
and the envisaged structure concerning

respective financial transaction,
because it determines the validity
of the security and implicitly affects
the loan structure. The proper
documentation of the corporate
benefit is an aspect which should be
taken into consideration at the very
beginning of the banking transaction
in order to ensure that security can
indeed be granted as planned.

Legal Background
and Consequences
According to Romanian legislation
(Article 1 of the Companies Law
30/1991), the scope of the limited
liability company is to obtain profit.
Any activities that do not generate
this outcome might be challenged

due to a lack of a corporate benefit as
they contravene the special purpose
of the company instated by the law
and, hence, they generate the liability
of the decision-makers. The legal
consequences of violating such
rules might be the invalidation of
the guarantee and the liability of the
shareholders and/or administrators
– (i) general civil liability, (ii) liability
for the insolvency of the subsidiary,
if the case, and (iii) under certain
circumstances, criminal. In addition,
a transaction should also have a
just cause. If no such cause exists
(for companies, this is generally
to be translated as the merits of
the transaction), the transaction
might be declared null and void
based on any of these grounds.

Principles for
Determining the
Corporate Benefit
Two general principles in establishing
the corporate benefit for the subsidiary
are acknowledged in practice:

Alina Iozsa
the real estate component. Alina
has successfully advised projects in
the industrial, public procurement,
construction, agricultural, residential,
and energy sector, being a recognised
real estate specialist on the real estate
market in the Western part of Romania.

1. Proportionality between the granted
security and the obtained benefit;
2. Appraisal of the benefit on a
standalone basis, since group
guarantees are not regulated
under Romanian law.
There are no criteria provided by
the law for assessing the corporate
benefit derived for the subsidiary
from a transaction and thus the
appraisal shall be done on a case-tocase basis by the court of law, should
any interested party raise any issues

regarding the corporate benefit.
There are strategies for generating
corporate benefit: the practice of
including all the companies in the
group as borrowers in the banking
transaction, a fee for the granted
security or transferring part of the
proceeds to the security grantor.
However, these might not hold
in court at closer scrutiny if they
are only artificially created and
consequently, the two aforementioned
principles are not met. The input
should always match the output.

Quantifying Benefits
It is undeniable that on a group
level, there are synergies which
create added value and represent
indirect benefits for the Romanian
subsidiary. These might include
the good standing of the parent
company, which also extends to the
subsidiary, access of the subsidiary
to the group’s clients and know-how,
preferential financing and contracting
conditions, access to services on the
group level, technology, marketing,
etc. Since there are no established
criteria for determining their value, it
is therefore difficult to quantify such
benefits and make a direct connection
to the granted security. Instead,

a direct benefit implies that the
subsidiary receives proceeds directly
out of the banking transaction. Due
to their vague nature, indirect benefits
must be very well documented in
order to have a chance to stand in
court, since the Romanian court is
predisposed to acknowledge only
the direct benefits. In our opinion,
this matter requires additional
legal amendments, in order for the
applicable law to reflect the realities
of group transactions, by including
specific criteria for determining
indirect corporate benefit.

No Validation Option
Although permitted in some
jurisdictions, in Romania the granted
security cannot be validated by the
shareholders. Even if all the corporate
approvals are in place, the security
agreement can still be invalidated
and the liability of the decisionmakers (in this case the liability shall
be transferred to the shareholders)
might be triggered in case there is
no “adequate” corporate benefit. As
already stated, the adequacy shall be
determined on a case-to-case basis,
considering the circumstances in
which the company granting security
found itself (e.g. good financial

standing as opposed to insolvability
or high degree of indebtedness,
volume and value of the benefits
deriving from the upstream security,
etc.). Such an appraisal of the
existing benefit shall be performed,
in case this issue is raised in the
insolvency, by the insolvency judge.

Conclusion
In the absence of a clear legal
definition, criteria, and relevant case
law, establishing the corporate benefit
is no easy task. The safe approach
would be to calculate only the
proceeds (direct benefit). However,
this often does not do justice to the
full resulting commercial benefit. In
this case, depending on the context
of the transaction, additional benefit
in the form of indirect advantages
could be considered and documented.
There is unfortunately no predefined
roadmap in Romania for navigating
this issue. For a valid corporate
benefit to be indeed generated, it is
required that the security grantor
benefits directly and independently
from the transaction and in the
amount of the granted security. How
this principle is achieved remains,
nevertheless, at the appraisal of the
security grantor and the group.
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The Electronic
Communications Code
in the UK: A Real Threat
to Landowners?
By

	 Liam A. Entwistle

The Electronic Communications
Code came into force in the UK on
28 December 2017 (“the Code”),
replacing the previous code. The
stated purpose of the Code is to
further the public interest in the
provision of high-quality telecoms
network within the UK. The Code
provides the framework for the
installation, regulation, and removal
of telecoms apparatus, and gives
telecoms operators access to
sweeping powers to force landowners
to do what operators consider is
in their commercial interests.

GGI member firm
Wright, Johnston & Mackenzie LLP
Law Firm Services
Glasgow, Scotland
T: +44 141 248 3434
W: wjm.co.uk
Liam A. Entwistle
E: lae@wjm.co.uk
Wright, Johnston & Mackenzie are an
independent Scottish Law firm offering
the full range of corporate, dispute
resolution, and private client services.
They are GGI’s sole Scottish member.
Liam A. Entwistle is a dispute
resolution and labour law solicitor
based in Glasgow, Scotland
and as well as acting for large

Operators will, as a first step, seek to
enter into agreements with occupiers
and landowners to site telecoms
apparatus – such as masts and
bases, poles, cables, and ancillary
buildings – on their land. Operators
will also seek to vary existing
agreements to reflect the provisions
of the Code. Invariably, operators
will seek to impose restrictions on
the mast site and the surrounding
land, including access, and will also
insist on almost unrestricted rights
to upgrade and share the apparatus.
Operators will only propose a
modest rent, based on principles

Liam A. Entwistle

corporates, he has considerable
expertise in solving employment and
other disputes for and within family
businesses. Liam is also an Accredited
Workplace Mediator and a Fellow of
the Chartered Institute of Arbitrators.

which exclude any accounting
of the mast being a necessary
part of a larger scheme.
The Code provides powers to
specialist UK Courts to impose
these types of code agreements on
the occupiers of land, and to vary
existing agreements, in order to
align them with the new code.
Operators will seek the widest
applications of the rights set out in
the code – access, restrictions on
development over the surrounding
area, tree lopping, assignment of
rights, upgrading and site sharing –
all in the name of the public interest
in high quality telecoms provision.
They will ask the court to impose
the lowest possible rent, based on
an alternative-use analysis. This
essentially puts compulsory purchase
powers in the hands of operators,
and the defences to such an
application are very narrowly stated.
Landowners approached by
operators will find considerable
burdens placed upon their land,
for minimal compensation.

Changes to NSW Property Tax
By

	 Tony Nunes and

Lishi Huang

No More Surcharge
Stamp Duty and
Land Tax for Foreign
Investors?
The New South Wales (NSW)
Government is considering a once in a
generation change to the way it levies
stamp duty and land tax on new property
purchases. If implemented, buyers will be
able to choose to pay either stamp duty
and land tax or a new, lower, property tax.

The Status Quo
Stamp duty is a one-off, upfront
tax on the purchase of property
payable by the buyer. The rate varies
depending on the value of the property

GGI member firm
Kelly + Partners
Chartered Accountants
Advisory, Auditing and Accounting,
Corporate Finance, Tax, Fiduciary and
Estate Planning
Sydney (NSW), Australia
T: +61 2 9933 8866
W: kellypartners.com.au
Tony Nunes
E: tony.nunes@kellypartners.com.au
Lishi Huang
E: lishi.huang@ kellypartners.com.au
Kelly + Partners Chartered Accountants
is a specialist charteredaccounting business
that assists private businesses, private
clients, and families to manage their business
and personal financial affairs. The Kelly +
Partners Tax Consulting Practice is respected
as one of the foremost tax advisory firms in

but is on average about 5.5% of
the purchase price of the property.
Foreign investors are also subject
to an additional surcharge of 8%.
Land tax is an annual tax on the
ownership of property payable by the
owner. The rate varies depending
on the value of the property but is
typically 1.6%–2% of the value of the

property. Foreign investors are also
subject to an additional surcharge
of 2% on residential properties.

Proposed Changes
Buyers will be able to choose to pay an
annual property tax instead of stamp

...next page

Tony Nunes
Australia and offers the full range of direct,
indirect, and international tax services.
Tony Nunes has over 22 years’
experience in providing tax advice. He
has extensive experience in advising
clients on issues affecting cross-

Lishi Huang
border transactions, acquisitions,
and restructures, and in all aspects of
structuring the ownership and financing
of corporations and their operations.
Lishi Huang has over 10 years’
experience advising large corporates
and private groups on tax matters and
disputes, particularly on land and property
transactions and global expansions.
She has worked in both private and
public sectors, which gives her a unique
perspective when advising clients.
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duty and land tax. The property tax
rate will be significantly lower than
the stamp duty and land tax rates.
The proposal is to have different
rates for different property types:
residential owner-occupied
– AUD 500 + 0.3%;
residential investment
– AUD 1,500 + 1%;
farmland – 0.3%;
commercial – 2.6%.
The rate will also be applied to
the “unimproved land value”,

which is lower than the market
value of the property.
Once a property has been opted
into the property tax regime, all
future buyers of the property will be
subject to the same regime. Over
time, it is anticipated that more
and more properties will become
subject to the property tax regime.

What this means for
foreign investors?

the new property tax regime will
significantly reduce the cost of
buying property in Australia.
It is yet to be confirmed whether
the new regime will be available
to foreign investors, or whether
a surcharge rate will apply.

What’s Next?
We wait! The Government is still
consulting, so any changes are
likely to be some time away.

As foreign investors are not exempt
from stamp duty nor land tax,

The Austrian “
Residential Property Act”:
Major Changes
By

	 Raffaela Lödl-Klein

In Austria, a “Residential Property Act”
(Wohnungseigentumsgesetz) provides
for a special form of ownership: it is

GGI member firm
KAPP & PARTNER Rechtsanwälte GmbH
Law Firm Services
Graz-Seiersberg, Austria
T: +43 316 22 59 55
W: kapp.at
Raffaela Lödl-Klein
E: loedl@kapp.at
KAPP & PARTNER Rechtsanwälte
GmbH has four partners and five associates
and an outstanding reputation for
bankruptcy and real estate law in Austria.

the connection with the (proportional)
ownership of the real estate,
combined with the right to exclusively
use a flat (apartment). The Residential
Property Act regulates the rights and

obligations of the flat owners. An
amendment to the law with three
major changes is planned. To achieve
these targets, three central points
in particular are to be addressed:

Raffaela
Lödl-Klein
The firm mainly focuses on bankruptcy
law, reorganisation law, company
restructuring, commercial law, banking
law, real estate law, and international law.

Raffaela Lödl-Klein is a Managing Partner
of KAPP & PARTNER and specialises in
real estate and corporate and insolvency
law. She joined the firm in 2013.

1. the individual flat owner’s
right of amendment according
to § 16 WEG 2002,

structural changes to the common
property or to enable structural
changes to the flat property.

2. the regulations on the formation
of wills in flat ownership, and

2. The individual
flat owner’s right
to changes will
be extended

3. a (minimum) allocation
to the reserve fund.

1. The owner
community’s
decision-making is
being facilitated
In future, the decision-making process
of the community of owners is to be
facilitated when passing resolutions.
The new regulation is intended to
facilitate the implementation of

In order to make changes to the
residential property, the consent
of the other flat owners is in most
cases required, according to the
provisions of the WEG. To simplify
reconstruction measures and
changes, the amendment 2021 is
to implement a fictitious consent
similar to the provision of section 9
(1) WEG in the Residential Property
Act. Accordingly, in the future,

consent to a modification measure
notified by the flat owner shall be
deemed granted if no objection is
raised within a certain period.

3. Establishment of a
mandatory minimum
reserve for residential
property complexes
In order to facilitate the implementation
of renovation work in flat property
complexes, a compulsory reserve is
to be introduced for such flat property
complexes. The aim of the compulsory
reserve is to increase the likelihood that
owners of flats will agree to urgentlyneeded refurbishment work because
the money for this work is already
available in the form of reserves.

Belgium: Reform
of Property Law
By

	 Frédéric Couvreur

Belgian property law has been
recently reformed, by the law of 04
February 2020 setting out Book 3

“The Goods” of the Civil Code (the
“Law of 04 February 2020”). This
law provides for one of the very few
reforms of Belgian property law since
the entry into force of the Civil Code

(also called the “Code Napoléon”) in
1804, under the French regime, and
of the law on the right of emphyteusis
(long-term lease) and the law on the

...next page
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building right (right of superficies)
in 1824, under the Dutch regime.
Of course, since the beginning of
the nineteenth century, Belgian
property law has undergone several
developments due to case law.
The Law of 4 February 2020 has
modernised many rules, among others
the right of ownership, the right of coownership, neighbourhood relations,
the right of usufruct (“usufruit” in
French / “vruchtgebruik” in Dutch), the
right of emphyteusis (“emphytéose”
in French / “erfpacht” in Dutch), and
the building right (“droit de superficie”
in French / “opstalrecht” in Dutch).
The reform is of significant interest for
the real estate sector. For operational,
financial, and/or tax optimisation
purposes, many professionals are
developing and implementing their
projects within the framework of a
long-term lease, a building right,
or a right of usufruct. The right of
emphyteusis is defined as a right
in rem to the use, conferring on its
holder (the long-term leaseholder)
the full use and enjoyment of a
building belonging to another
person (the owner). The right of

GGI member firm
DALDEWOLF
Law Firm Services
Brussels, Belgium
T: +32 2 627 10 10
W: daldewolf.com
Frédéric Couvreur
E: fco@daldewolf.com
Established in 1958, DALDEWOLF
offers national and international clients
legal services, specifically dedicated
to corporate and business law. Next
to the traditional services, the firm
offers an African Desk and an Italian
Desk. The firm has also developed a
specific solution for innovative startup companies:   startitup.be.
Frédéric Couvreur has broad
experience in the real estate sector,

emphyteusis is not a lease in the
common sense, but a right in rem.
Originally, the right of emphyteusis
was granted for a minimum period
of 27 years and a maximum of 99
years. In the future, the minimum
period will be 15 years (the maximum
period will remain 99 years).
The building right has been redefined.
It is a right in rem to the use, which

Frédéric Couvreur

advising clients in the field of construction
and engineering projects. He also
specialises in lease and other occupancy
rights. Furthermore, Frédéric assists
clients with the sale and acquisition of
real estate properties. He is a litigator
in these areas and frequently assists
clients in expert investigations.

confers the ownership of volumes,
whether built or not, in whole or in
part, on, above, or below another
person’s land, in order to have any
works or plantations. The building right
allows its holder (the superficiary) to
develop a project and erect a building
on a property belonging to someone
else (the owner). The building right
was originally limited to 50 years; now
it will be possible to grant it for a term
up to 99 years. However, the Law of 04
February 2020 also allows the building
right to be made perpetual for certain
specific uses or building complexes.
The right of usufruct confers on its
holder (the usufructuary) a temporary
right in rem to the use and enjoyment,
in a prudent and reasonable manner,
of a property belonging to the “bare”
owner, in accordance with the
destination of this property and with
the obligation to return it at the end of
his/her/its right. In practice, a right of
usufruct is sometimes used to secure a
transaction over time. It is also used to
acquire a property in a split transaction.
Initially, when the right of usufruct
was granted to a legal person (versus
an individual), it might be granted
for a maximum of 30 years. Now,
under the Law of 04 February 2020,
an usufruct may be granted to a legal
person for a maximum of 99 years.

The theory of abnormal
neighbourhood disturbances is a
creation of case law based on the right
of property. According to this theory,
an owner may have to compensate for
an abnormal disturbance caused to
his/her/its neighbour, even without
any fault. This jurisprudential theory
has been adapted and incorporated
into the Belgian Civil Code by
the Law of 04 February 2020.

The reform provided for by the
Law of 04 February 2020 relates to
many other issues: the definition
of immovable property has been
modernised to include 3D volumes;
property ownership is no longer
infinite (theoretically from the centre
of the earth to the sky) and limited
to a height above and a depth below
the ground useful for the exercise
of the owner’s prerogatives, etc.

In conclusion, the Law of 04 February
2020 offers a revised framework
to the real estate sector. Moreover,
it has settled jurisprudential
controversies, so that it provides
for more legal certainty. The Law
of 04 February 2020 will enter into
force on 01 September 2021.

Requirement for
Owning Real Estate in the
Dominican Republic for
Foreign Individuals or Entities
exchange in place. Under current foreign
investment laws, foreigners can freely
repatriate capital and profits from their
investment in the Dominican Republic.

By 	 Alfredo Guzmán Saladín
In the Dominican Republic, there are
no restrictions on foreign individuals
or entities owning real estate. The
process for purchasing real estate
for foreigners is the same as for
Dominicans; there are no national
defence or security limitations.
Foreign individuals and entities, and
Dominicans must register locally with
the tax authorities before registering
purchases of real estate. Individuals
must submit their application directly
at the Internal Revenue office, while
entities must first register at the
Chamber of Commerce and obtain
a mercantile registry certificate,
before applying for their tax number.
These are mere formal requirements
that can be easily fulfilled.
Real estate can be purchased and
sold in any currency – usually in the

There are no restrictions regarding
the structure or legal form of a foreign
entity. If it is duly incorporated and
recognised in the jurisdiction where
it was formed, an entity can do
business in the Dominican Republic
upon registration at the Chamber
of Commerce and Internal Revenue.
However, trusts as they are known
in most common law jurisdictions
are not recognised as legal entities
and cannot, therefore, directly hold
property in the Dominican Republic.

local currency (Dominican pesos) or
US dollars. There are neither controls
nor restrictions on foreign currency

Local law does not recognise the
concept of pass-through entities. Any
entity, local or foreign, is taxed as an
entity, regardless of its legal structure,

...next page
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except real estate assets held through a
closed-end investment fund approved
by the Dominican Republic Security
and Exchange Superintendency.
These funds are considered fiscally
neutral investment vehicles and, as
such, are not subject to income tax;
their shareholders or beneficiaries,
however, will pay income tax on
income received from the funds.
The most common entity used by
foreign investors is a local LLC. Some,
preoccupied by the complexities of
reporting a foreign entity to the tax
authorities in their home jurisdiction,
prefer to register their domestic
entity in the Dominican Republic.
Finally, high-income individuals with
complex estate planning in place use
the structures existing in their estate
plan to acquire Dominican assets.

GGI member firm
Guzmán Ariza, Attorneys at Law
Law Firm
Punta Cana, Dominican Republic
T: +1 809 552 8900
W: drlawyer.com
Alfredo Guzmán Saladín
E: aguzman@drlawyer.com
Guzmán Ariza, Attorneys at Law was
founded in 1927, long before most other
Dominican law firms, and since then
has been at the forefront of the exercise
of law in the Dominican Republic, the
country with the largest economy in
Central America and the Caribbean.
Alfredo Guzmán Saladín is a topranked attorney in the hospitality,
entertainment, real estate, and sports

Alfredo
Guzmán Saladín

industries, quoted several times in The
New York Times, with an impressive
track record in handling transactions in
high-end projects across the Dominican
Republic, such as Casa de Campo, Punta
Cana, Cap Cana, and Playa Grande.

Homebuyer Permitted to
Rescind an Agreement of
Purchase and Sale After Being
Misled About the Property
By 	 Daniel Waldman
In Issa v Wilson, 2020 ONCA 756, the
Ontario Court of Appeal affirmed
that a buyer could get out of an
Agreement of Purchase and Sale when
they were induced into entering the
contract by misleading information.
In Issa, a young homebuyer retained
a real estate agent to purchase a
home. The agent informed the buyer
that the home was over 2,000 square

feet, relying on information from
the vendor, as well as the Multiple
Listing Service (“MLS”) listing of
the home. The agent did not carry
out any measurements to verify
the square footage of the home.
Before the transaction closed, the
buyer obtained an appraisal of the
property, which indicated that the
home was only 1,450 square feet.
The buyer decided not to complete
the purchase of the home and

commenced an action to void the
transaction and get his deposit back.
The court found in favour of the
buyer. It was explained that a contract
may be rescinded on the basis of
misrepresentation where the defendant
makes a false statement that was
material and induced the plaintiff to
enter into the contract. It was held
that the misrepresentation regarding
the size of the property was material
to the buyer’s decision to purchase it.

The court emphasised the following:
1. The agent and vendor made
statements in the MLS listing and
to the buyer regarding the square
footage. At trial, the agent admitted
that he was negligent in making these
statements, and the vendor admitted
that he informed the buyer that the
property was about 2,000 square feet.
2. The discrepancy between the
represented size of the property and
the actual size was substantial.
3. The buyer’s reliance on the
representations regarding the size
of the home was supported by the
fact that he was ready to close until
his discovery of its actual size, when
he immediately communicated
that he was not prepared to close.
4. The buyer was young
and inexperienced.
When it comes to contracts, parties
can seldom escape their obligations

GGI member firm
Pallett Valo LLP
Law Firm
Mississauga (ON), Canada
T: +1 905 273 30 22
W: pallettvalo.com
Daniel Waldman
E: dwaldman@pallettvalo.com
Pallett Valo LLP is one of Ontario’s
Top 10 Regional Law Firms. The firm
practices in the areas of business law,
commercial litigation, commercial real
estate, construction, insolvency and
corporate restructuring, employment and
labour, and wills, estates, and trusts.
Daniel Waldman is a member of
the Commercial Litigation Practice

by relying on prior representations.
Homebuyers should therefore take
all necessary steps to perform their
due diligence before they commit
to an Agreement of Purchase and
Sale. However, Issa demonstrates

Daniel Waldman

and of the Remedies Group. He
has a commercial litigation practice
with an emphasis on real property
litigation, including commercial
leasing, commercial real estate,
construction law and debt collection.

that, in certain circumstances, the
court will carve out exceptions to
this general rule, especially where
a vulnerable and inexperienced
party can prove that they were
misled and taken advantage of.
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