What is the Consolidated Appropriations Act, 2021
(“CAA”)?
• Signed into law by President Trump on December 27, 2020.
• CAA is an omnibus spending bill that provides COVID-19 pandemic relief,
among other features.
• The bill includes amendments to the United States Bankruptcy Code
(the “Bankruptcy Code”).
• This presentation will summarize the most significant of these
amendments to the Bankruptcy Code and their impact on bankruptcy
law practice in the immediate future.
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Bankruptcy Code Section 365(d)(3) –
Unexpired leases
• Section 365(d)(3) requires that debtor –tenants of nonresidential
real property leases timely perform their obligations under the
lease (e.g. payment of rent).
• The Court may extend “for cause” the debtor’s time for
performance of its obligations for up to 60 days after the date of
the order for relief, in effect giving the debtor a 60-day (2-month)
abatement of its obligations under the lease, including payment of
rent.
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CAA Amendment to
Section 365(d)(3)
• The CAA amends Section 365(d)(3) to permit a Subchapter V
debtor to seek an additional 60-day extension of the debtor’s time
for performance if the debtor “is experiencing or has experienced
a material financial hardship due, directly or indirectly, to [COVID19].”
• This additional extension, in effect, gives Subchapter V debtors a
120-day abatement of their rent obligations from the date of the
order for relief. (continued on following page)
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CAA Amendment to
Section 365(d)(3) (cont’d)
• In the event of an additional extension, all deferred rent payments
during the 120-day abatement will be treated as administrative
expenses for the purposes of plan confirmation.
• This amendment sunsets on December 27, 2022 but will continue
to apply to all Subchapter V cases filed before the sunset date.
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Who qualifies as a debtor under
Subchapter V of the Bankruptcy Code?
• Subchapter V was created under the Small Business Reorganization Act
(“SBRA”) which was enacted Feb. 19, 2020.
• Designed to reduce the costs and complexities of the Chapter 11
reorganization process for certain small business debtors. (Continued on
following page)
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Who qualifies as a debtor under Subchapter V of
the Bankruptcy Code ? (cont’d)
• SBRA debtors = person or entity with aggregate debts of

$2,725,625 or less, no less than 50% of which arises from
the commercial or business activities of the debtor.
• The debt limit under original SBRA was increased to $7,500,000 under
the Coronavirus Aid, Relief, and Economic Security (“CARES”) Act on
March 27, 2020, and will revert to original amount on March 27, 2021.

6

Bankruptcy Code Section 365(d)(4) –
Assumption or rejection of lease
• Requires a debtor-tenant of a nonresidential real property lease to
assume (reaffirm) or reject the lease within 120 days of the order
for relief.
• The court may grant a 90-day extension of this deadline “for
cause.”
• Extensions are common. In most cases, therefore, the debtortenant will have 210 days to assume or reject the lease.
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CAA Amendment to
Section 365(d)(4)
• The CAA replaces the initial 120-day deadline for the debtor–tenant to
decide whether to assume or reject a lease with a 210 day initial
deadline – this is automatic -- no motion required.
• The 90-day extension of this deadline for cause remains unchanged.
• Therefore, upon receiving the extension, debtor-tenants of
nonresidential real property leases will have 300 days to decide
whether to assume or reject the lease. (Continued on following page)
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CAA Amendment to
Section 365(d)(4) (cont’d)
• This amendment applies to all debtor-tenants -- with no restriction
to COVID.
• This amendment sunsets on December 27, 2022 but will continue
to apply to all Subchapter V cases filed before the sunset date.
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Bankruptcy Code Section 547 –
Preferential Transfers
• Authorizes a debtor in possession or trustee to claw back preferential
prepetition transfer made by the debtor to creditors within the 90 days
prior to the order for relief in payment of a debt incurred prior to the
transfer (one year if the payment was made to an insider of the debtor).
• Creditors have affirmative defenses against preference actions, that the
transfer was made:
(i) in the ordinary course of business between the debtor and creditor;
or
(ii) by the debtor in exchange for new value provided by the creditor.
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Impact of COVID-19 Pandemic
on Preference Situations
• As a result of the business restrictions and income shortages caused by
the COVID-19 pandemic, many businesses have been unable to pay their
debts as they come due.
• In response, creditors have been willing to extend forbearances and
deferrals of payments to beleaguered debtors.
• Where payments have been deferred, and the debtor subsequently
makes a payment of arrearages to the creditor within the 90-day
preference period, creditors have been unable to assert any preference
defenses because the arrearage payments are not ordinary business and
are not in exchange for new value provided by the creditor.
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CAA Amendments to Section 547
• CAA adds subsection 547(j), which prohibits the debtor or trustee from
recovering the following “covered payments” by debtors to creditors as
preferential transfers:
• Payment of rental arrearages in connection with an “agreement or
arrangement” between the debtor-tenant and creditor-lessor to defer or
postpone rent under a lease of nonresidential real property entered into
on or after March 13, 2020. (Continued on following page)
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CAA Amendments to Section 547 (cont’d)
• Payment of supplier arrearages in connection with an “agreement or
arrangement” between the debtor and creditor-supplier of goods or
services to defer or postpone payment of amounts due under an
executory contract for goods or services entered into on or after March
13, 2020.
• The payment cannot exceed the amount that was otherwise due under
the lease with the landlord or executory contract with the supplier before
March 13, 2020; and (Continued on following page)
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CAA Amendments to Section 547 (cont’d)
• The payment cannot include fees, penalties, or interest in an amount
greater than: (i) was scheduled to be paid under the original underlying
contract; or (ii) that which the debtor would owe if it had made every
payment due under the underlying contract.
• These amendments apply in all bankruptcy cases.
• These amendments sunset on December 27, 2022 but will continue to
apply in any bankruptcy case commenced prior to that date.
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Practical Consequences of
Amendments to Section 547
• Landlords of nonresidential real estate and suppliers of goods and
services will no longer be subject to preference actions for accepting
deferred payments outside of the ordinary course of business within the
preference period.
• Thus, these creditors should be more willing to extend deferments and
forbearances for struggling counterparties during the pandemic
recovery, as opposed to exercising default and termination rights upon
nonpayment of their leases or supply contracts.
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Paycheck Protection Program (“PPP”)
Loans, Pre-CAA Amendment
• PPP was signed into law as part of the CARES Act.
• Allows eligible businesses to obtain guaranteed loans to cover certain
expenses such as payroll, mortgage interest, rent, and utilities.
• CARES Act did not specify whether businesses currently in bankruptcy
were eligible to receive such loans.
• Prior to CAA amendments, the Small Business Administration (“SBA”)
issued rules preventing bankrupt business from obtaining PPP loans.
• Bankruptcy Courts issued inconsistent decisions regarding debtors’
eligibility.
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CAA Amendment to
Section 364 re: PPP Loans
• Under the CAA amendment to Bankruptcy Code Section 364, bankruptcy
courts may now authorize debtors to obtain a PPP loan after notice and a
hearing.
• Courts may only do so, however , if the SBA submits a one-time, official
written statement to the Executive Office of the United States Trustee
declaring debtors currently in bankruptcy to be eligible recipients of PPP
loans.
• The SBA has not made such a determination, and there is no deadline for the
SBA to do so.
• Therefore, it remains undecided whether debtors in
bankruptcy can actually obtain PPP loans.
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CAA Amendment to Bankruptcy Code
Section 541 – Property of the Estate
• Section 541 lists the property that is considered property of the
bankruptcy estate, including “all legal and equitable interests of the
debtor in property as of the commencement of the case.”
• CAA amends this provision to clarify that “recovery rebates” (pandemic
relief / stimulus payments) are not considered property of the estate.
• As a result, pandemic relief payments will not be available to satisfy
obligations owed to creditors.
• This provision applies in all bankruptcy cases, not just those where
debtor was impacted by COVID.
• This provision sunsets on December 27, 2021.
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CAA Amendment to Bankruptcy Code
Section 525
• Section 525 generally prevents discriminatory treatment of a person or
entity due to its status as a debtor.
• CAA amends Section 525 to prevent a debtor from being denied relief on
the basis of being or having been a debtor under the CARES Act’s:
(i) foreclosure moratorium;
(ii) provision providing for the forbearance of residential mortgage loan
payments for multifamily properties with federally backed loans; and
(iii) temporary moratorium on eviction filings.
• Provision sunsets on December 27, 2021 and applies in all cases.
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