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Diary
of ITPG
Webinars
The International Taxation Practice
Group (ITPG) has organised some
webinars – save the dates in your
diaries:
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Editorial
Dear Reader
It may sound strange to write about
something like a “Three-Martini
Lunch” in a pandemic, when the
lockdown in many countries makes it
still impossible to have a drink in a bar
or restaurant in many countries. We do
hope this will be over soon and people
will consider the tax implications
of such “lunches” important again.
With a huge backlog in offline
events and the desire of people to
meet in person, it is important that
politicians and fiscal authorities
recognise the importance and
support of such meetings, tax-wise.
Besides this topic, the tax experts
from GGI member firms have come
up with a broad range of other
subject matters in this edition,
ranging from cross-border tax topics
such as “Tax Residence According
to the OECD Model Convention” to
“Progress So Far on Digital Economy
Taxation”, as well as national tax
changes with effects for foreigners

from Australia, Croatia, Germany,
Russia, India, the Netherlands,
Poland, Mexico, Thailand, and Italy.
My contribution deals with
“Considerations of Financing
Inbound Investments”, which is
a summary of potential (not only
tax) problems I have come up with
my clients over the last 30 years
that are still true nowadays. They
may be slightly different or less in
other countries, but the message
should be clear: “Do not lend money
before asking your tax advisor.”
Not only can cash can be king, it
can also be equity in some cases.
Enjoy reading and, as usual, in case
of any questions, please contact
the relevant author directly.
Best regards
Oliver Biernat
Global Chairperson of the
International Taxation
Practice Group (ITPG)
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The Three-Martini Lunch
By Alison Gadoua
The term “Three-Martini Lunch”
was coined in the US during the
1960s and 1970s, when NYC
executives would gather and claim
that these libations made them
more creative. The expense of
these luncheons was deducted
fully, despite efforts by former
Presidents Kennedy and Carter
to reduce the overall deduction.
President Carter’s 1976 opponent,
Gerald Ford, fully supported the
tax break saying “The ThreeMartini Lunch” is the epitome of
American efficiency. Where else
can you get an earful, a bellyful,
and a snootful at the same time?”
Over the years, the meals and
entertainment deductions
were reduced to 80% in 1987 and
further reduced to 50% in 1994, as
business meals were an easy target
for regulators due to the perceived

GGI member firm
Prager Metis International LLC
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary &
Estate Planning, Tax
More than 17 offices throughout the USA
T: +1 212 643 0099
W: pragermetis.com
Alison Gadoua
E: agadoua@pragermetis.com
Prager Metis International LLC is a
top accounting firm providing a full range
of accounting, audit, tax, and advisory
services to domestic and international
clientele in a wide range of industries. With
17 offices worldwide, they have a level of
expertise and a unique global presence that
makes their clients’ world worth more.
Alison Gadoua, Tax Controversy
Specialist, has over 20 years of experience

abuse of the Three-Martini Lunch.
In 2020, Congress included the full
deductibility of business meals for
2021 and 2022 for meals provided by

restaurants as a means of supporting
restaurants during the pandemic.
Critics have stated that this move is
bad tax policy. However, it should be
noted that the Internal Revenue Code
has substantiation rules for these
expenses that are stricter than most
other deductions. The full deductibility
of meals is fair tax policy, as small
businesses depend on these meals
to grow their businesses. Unable
to rely on Super Bowl advertising
or stadium sponsorships, they
build relationships one by one.

Alison Gadoua
in resolving IRS and state tax controversy
issues and assisting clients in maintaining
business and individual tax compliance.
Alison loves traveling, boating, and
spending time with her family.
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When Congress picks and chooses
which legitimate expenses to allow,
the system goes out of balance.
The limitation of the deduction for
business meals has always hit small
businesses disproportionately. Full
deductibility, even on a temporary
basis, is a first step towards
reinstating fairness between small and
big business. The policy should be
praised, not bludgeoned. In a postCOVID-19 environment, business
meals will play an important role in
the revitalisation of small business.

Tax Residence According to
the OECD Model Convention
By Brigitte Jakoby
Former case studies during our ITPG
meetings showed that working out
the tax residence of individuals can be
tricky. Therefore, this article deals with
the legal principles of Art. 4 OECD-MA
2017 as the basis of the tax residence
of individuals or legal entities.
Art. 4 is of fundamental importance
and determines the residency of
a person in line with the doubletaxation agreements. The tax
residence is the continuous criteria
for the allocation of the income
to one of the contracting states in
accordance with Art. 6-22 OECD-MA.

Art. 4 para. 1: Basic Rule
Under the basic rule of Art. 4 para.
1, a residency of an individual or a

GGI member firm
Jakoby Dr. Baumhof – Wirtschaftsprüfer
Steuerberater Rechtsanwälte
Advisory, Auditing & Accounting,
Corporate Finance, Law Firm Services, Tax
Rothenburg o.d.T., Ebersberg, Germany
T: +49 98 619 40 50
W: jakoby-baumhof.de
Brigitte Jakoby
E: brigitte.jakoby@jakoby-baumhof.de
Jakoby Dr. Baumhof is a mediumsize interdisciplinary company located
in the south of Germany, with offices in
Rothenburg o.d. Tauber, located in Northern
Bavaria, and Ebersberg, near Munich.
In 1987, Brigitte Jakoby started collaborating with her husband Eugen Jakoby,
also a German Chartered Accountant and

legal entity in a contracting state
exists when the right of taxation is
fulfilled according to the domestic
tax legislation. Double taxation

agreements (DTAs) cannot cause tax
obligations from within themselves; the
basis must be domestic tax obligations.
The term “resident of a contracting
state” means any person who, under the
laws of that state, is liable to tax because
of his domicile, residence, place of
management, or any other criterion
of a similar nature. The consequence
then is unlimited tax liability in this
state. This does not apply to persons
who are liable to tax in respect only of
income from sources in that state.

Brigitte Jakoby

German Certified Tax Advisor. Since 1996,
she has been one of the Senior Partners at
Jakoby Dr. Baumhof.

Art. 4 Para. 2:
Resident of Both
Contracting States
According to the DTAs an individual
can only be resident of one
contracting state. Where, by reason
of the provisions of Art. 4 para. 1,

...next page
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an individual is a resident of both
contracting states, then his status
shall be determined as follows:
a) He shall be deemed to be a resident
only of the state in which he has
a permanent home available to
him; if he has a permanent home
available to him in both states, he
shall be deemed to be a resident
only of the state with which his
personal and economic relations
are closer (centre of vital interests);
b) If the state in which he has his
centre of vital interests cannot
be determined, or if he has not a
permanent home available to him

in either state, he shall be deemed
to be a resident only of the state
in which he has a habitual abode;
c) if he has a habitual abode in
both states, or in neither of
them, he shall be deemed to
be a resident only of the state
of which he is a national;
d) if he is a national of both states
or of neither of them, the
competent authorities of the
contracting states shall settle the
question by mutual agreement.
The contracting states are
obliged to find a solution.

Art. 4 para. 3: Person
Resident of Both
Contracting States
Other than an
Individual
Art. 4 para. 3 regulates the residence
of a person other than an individual,
if resident in both contracting states
in particular because of several
places of management. Here the
contracting states are not obliged
to find a mutual agreement.

Digital Economy
Taxation: Progress So Far
By Chirag V

1. The Digital Economy
and Actions
that Followed
To put things in perspective, digital
economy will be USD 23 trillion
globally, or 24.3% of global GDP
by 2025! Hence, political leaders,
media outlets, and civil society
around the world have expressed
growing concern about tax planning
by Multinational Enterprises (MNE)
that makes use of gaps in the
interaction of different tax systems
to artificially reduce taxable income.
Therefore, in response to this
concern and following issuance of
BEPS Action Plan in 2013, the chart
below captures the milestones:

			

2015

Final Report issued by the OECD
– Addressing the Tax Challenges
of the Digital Economy

			

2017

Call for input, comments
and public consultation

			

2018

Release of interim report
– Tax Challenges Arising
from Digitalisation
Policy note on tax and
digitalisation

			

2019

Release of the policy note
on tax and digitalisation

Contents

Public consultation
Programme of work to develop
consensus-based solution
“Unified approach” under
Pillar One was proposed
Global Anti-Base Erosion Proposal
under Pillar Two was proposed

			

2020

Statement by the OECD/G20 to
work on inclusive framework on
BEPS on a two-pillar approach
Delivery of blueprints of
Pillar One and Pillar Two
Public consultations on
the above blueprints

			

2021

Public consultation on
the blueprints

2. Challenges
Recognised
The OECD recognised the
following tax challenges posed
by the digital economy:
a. Existing profit allocation and
nexus rules to distribute taxing
rights on income generated from
cross-border activities is otiose
within the digital economy.
b. Shifting of profits by MNEs to
low or no tax jurisdictions.
In the BEPS Action Plan 1, the
OECD prescribed some far-reaching
multilateral reforms, such as
the conception of a single firm,
modification of source and residence,
and deemed PE, while providing
several possibilities, including the
concept of Significant Economic
Presence, withholding tax on digital
transactions, and equalisation levy.
However, consensus could not be
reached due to geopolitical issues.
Hence, this led to adoption of
unilateral measures by few of the
affected leading economies, namely the
UK, India, France, Spain, Hungary, etc.

3. Actions Proposed
In late 2019, the OECD/G20
inclusive framework was formed
comprising 137 member countries.

GGI member firm
VCMV & Associates LLP
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary & Estate
Planning, Tax
Chennai, India
T: +91 44 2828 2930
W: vcmv.in
Chirag V
E: chirag@vcmv.in
Founded in 2017, VCMV & Associates
LLP is a young and dynamic firm
specialising in taxation (direct tax,
international tax, transfer pricing, GST)
and regulatory, litigation, advisory and
assurance services. The organisation

This inclusive framework has
prescribed a unified approach,
with a two-pillared approach to
address direct tax challenges:
a. Pillar One focuses on nexus and
profit allocation, i.e. under Pillar
One, the OECD divides the profits
earned by MNE into two different
categories, Amount A & B.
b. Pillar Two is focused on global
minimum tax intended to
address remaining base erosion
and profit shifting issues
caused by large MNEs.

Chirag V

is based in Chennai and employs a
total of 26 staff and professionals.
Chirag V is a Chartered Accountant and
an ex-Big Four. He holds more than a decade’s worth of experience in advising Indian
as well as Multinational Companies in the areas of corporate law, corporate tax, inbound/
outbound structuring, expatriation tax
and exchange control regulations from
an Indian perspective.

4. UN Proposal
The UN came up with a proposal
that is radically different from the
unified approach proposed by the
OECD, i.e. rights to tax the income
earned by digital MNEs would be
shared between the country of
residence and the country of source.
This article has been written
with the assistance of Aditya
Sriram and Bharathi V.
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New Corporate Residency
Rules for Foreign Companies
By Tony Nunes
Under the current corporate residency
test, a company incorporated offshore
is an Australian resident if it carries
on business in Australia and either
has its central management and
control in Australia, or its voting
power is controlled by shareholders
who are residents of Australia. The
2020 Australian government budget
was tabled on 06 October 2020. The
government announced changes
to the corporate residency test that
seek to clarify it, so that a company
incorporated outside Australia will
only be treated as an Australian
tax resident if it has a “significant
economic connection to Australia”.
This means that a company will only
satisfy the “significant economic
connection” test where both:

Australian presence, will be a
resident of Australia for income
tax purposes. The new legislation,
which is yet to be released, is an
attempt to restore the corporate
residency tests that existed prior to
the High Court decision in Bywater.

The proposals will apply from the
first income year after the enabling
legislation receives Royal Assent,
but taxpayers will also have the
option of applying the measures
retroactively to 15 March 2017.

Its core commercial activities are
undertaken in Australia, and
Its central management and
control is located in Australia.
The domestic corporate residency
rules were relatively settled and set
out in a 2004 Commissioner’s ruling
(TR 2004/15). In this ruling, the
Commissioner outlined his views
on the situations where a company
that is not incorporated in Australia
would be treated as a resident of
Australia for tax purposes. Following
the High Court of Australia’s 2016
decision in Bywater Investments Ltd v
Federal Commissioner of Taxation, the
Commissioner’s position changed.
These changes to the position in
TR 2004/15 have created significant
uncertainty in the international
market as to whether a foreignincorporated company, with some

GGI member firm
Kelly + Partners Chartered Accountants
Advisory, Auditing & Accounting,
Corporate Finance, Tax, Fiduciary &
Estate Planning
Sydney, Australia
T: +61 2 9933 8866
W: kellypartners.com.au
Tony Nunes
E: tony.nunes@kellypartners.com.au
Kelly + Partners Chartered Accountants is a specialist chartered accounting
business that assists private businesses,
private clients, and families to manage their
business and personal financial affairs. The
Kelly + Partners Tax Consulting practice is
respected as one of the foremost
tax advisory firms in Australia
and offers the full range of direct,
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Tony Nunes

indirect, and international tax services.
Tony Nunes has over 22 years’ experience in providing tax advice. He has extensive experience in advising clients on issues
affecting cross-border transactions, acquisitions, and restructures, and in all aspects of
structuring the ownership and financing of
corporations and their operations.

Life on the Edge:
Trading With and Through
Croatia’s Border Countries
By Biljana Svaljek
Croatia borders six countries, while
three of them are third countries.
Therefore, it encounters various
situations in terms of exports or
imports of goods. Upon entering the
EU, Croatia took over a huge role in
customs due to the long borders.
Regarding EU trade, the rules are the
same and not subject to customs.
When trading includes goods out
of the EU, customs control applies,
and goods are cleared in accordance
with EU customs regulations.
There are two transit procedures:
T1 and T2. T1 is mainly used for
transport of non-EU-origin goods.
T2 is being used for transport of
EU-origin goods with possibility of
passing through a third country as
well. The most frequent transport of
goods from Croatia relates to Serbia,
Bosnia Herzegovina, Montenegro,
Bulgaria, and Turkey. As Turkey
is one of the biggest importers
of goods from the EU, below is
presented one practical transport
procedure from Austria to Turkey.
An Austrian company prepares export
documents of goods leaving the EU.
Export declaration is made along with
CMR. On the border between Croatia
and Serbia, the Customs Authority

GGI member firm
INFOKORP
Accounting, Tax, Advisory
Zagreb, Croatia
T: +385 1 2221 200
W: infokorp.hr
Biljana Svaljek
E: biljana.svaljek@infokorp.hr
INFOKORP provides accounting and
payroll services, tax consulting, management consulting, and corporate services.
The firm is dedicated to solving problems,
regardless of their complexity both to
national and international clients. The main
office languages are Croatian, English, and
German.
Biljana Svaljek has a long career in accounting and tax advisory. She is experi-

discharges the goods and activates
the T2 form. During transportation,
the goods will pass through thirdcountry Serbia and EU-country
Bulgaria, with a final destination in
Turkey. In each country a copy of
the T2 form, CMR, and supporting
invoice will have to be submitted.
In Turkey, the T2 form will be the
basis for the import declaration.
As of 2021, Croatia implemented
a regulation where it is possible to

Biljana Svaljek

enced in due diligence, forensic accounting,
transfer pricing, and financial analysis. She
also holds lectures and provides education
to both domestic and foreign clients.

apply calculated VAT when importing
goods from third countries. VAT on
import is considered to be paid if
the taxpayer is registered in the VAT
system and has the right to deduct
VAT in the full amount. Such a
procedure must be requested by the
taxpayer upon customs declarations,
releasing goods for free circulation.
The above procedures are often
complex and need to be guided by
a customs and a tax specialist.
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Germany: Implementation
of Multilateral
Instrument (MLI)
By Bernhard Schwechel
In 2016, the OECD presented the
Multilateral Instrument (MLI), which
is intended to implement measures
against Base Erosion and Profit-Shifting
(BEPS) in a majority of double-taxation
agreements simultaneously. The aim
is to create international minimum
standards to prevent the abuse of
double taxation agreements (DTAs).
The MLI serves as a substitute for
lengthy negotiations between the
countries involved in individual DTAs.
The MLI should now make it possible

GGI member firm
FACT GmbH
Wirtschaftsprüfungsgesellschaft
Tax, Auditing & Accounting, Advisory,
Corporate Finance, Fiduciary
& Estate Planning
Kassel, Germany
T: +49 561 316 6860
W: fact-ks.de
Bernhard Schwechel
E: b.schwechel@fact-ks.de
FACT GmbH
Wirtschaftsprüfungsgesellschaft is a tax
consultancy, public auditing company, and
law firm located in Kassel, known as the
heart of Germany. FACT provides German
and international accountancy and tax

to update DTAs of a total of more than
100 countries simultaneously and, if
possible, without great administrative
effort after a corresponding selection.
The MLI contains formulations for
implementing the findings of the
OECD’s BEPS report on various topics
within DTAs (including preventing
treaty abuse according to BEPS
Action Item 6, preventing the artificial
avoidance of permanent establishment
status according to BEPS Action
Item 7, or improving the efficiency
of dispute resolution mechanisms
according to BEPS Action Item 14).

In this context, the MLI itself acts as a
legal basis, so that the content of the
existing DTAs themselves does not
need to be changed. When interpreting
the DTAs, the MLI must therefore
be applied in future. However, this
requires the ratification of the MLI in
the individual contracting states.
After the MLI had only entered into
force in 36 countries in February
2020, the German Bundestag and
the German Bundesrat also adopted
the Federal Government’s draft of a
corresponding MLI Implementation
Act in October and November 2020.
The Implementation Act for the
Multilateral Instrument (MLI) was
published in the Federal Law Gazette
in February 2021; the instrument of
ratification was deposited with the
OECD. This formally concludes the
ratification process in Germany.

Bernhard
Schwechel
services to companies and individuals. The
experienced team works on cross-border
issues for German clients as well as for
foreign clients. FACT works closely with its
clients and responds rapidly to their needs.
Bernhard Schwechel is a Managing
Partner of FACT GmbH, and is experienced
in the field of international taxation.
His areas of expertise include tax and
business advice for large multinational
corporations and mid-size companies,
as well as for internationally oriented
individual clients. He supports his clients
in inbound and outbound M&A projects.
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In a next step, the 14 DTAs (for example:
Italy, France, Spain) designated in
the MLI will be amended in further
legislative procedures. Before
the amendments are confirmed,
Germany will conduct consultation
procedures with the other countries
in order to reach agreement on the
effects brought about by the MLI.
Only then will the amendments to the
DTAs become effective, provided that
the respective other state has also
notified the corresponding DTA to the
MLI and implemented it domestically.
The applicability of the MLI to German
DTAs is therefore not expected before
2022, and possibly not until 2023.

The OECD’s Multilateral
Instrument (MLI): An
Update from Russia
such limitation of benefits as one of
Russia’s significant trade partners.

By Valeria Khmelevskaya
Beginning from 2021, Russia has started
actual application of MLI in relation
to 27 nations: among them Austria,
Belgium, Denmark, and some other
European countries. At the same time,
Russia shall not apply MLI to Germany
or Switzerland and it is likely that the
relevant double taxation treaties (DTT)
with these countries shall be extended
and revised at the bilateral level. In
the case of Switzerland, the benefits
might be reduced in a similar way
as with Malta, Luxembourg, Cyprus,
etc. (non-application of participation
exemption regarding dividends and
withholding tax on interest). Unlike
Switzerland, Germany shall not suffer

GGI member firm
KBK Accounting
Auditing & Accounting, Tax
Moscow, Russia
T: +7 495 662 33 30
W: kbk-accounting.de
Valeria Khmelevskaya
E: valeria.khmelevskaya
@kbk-accounting.de
KBK Accounting is a reputable
outsourcing firm and provider of a wide
range of services, including tax accounting
and bookkeeping, tax advisory, reporting and
compliance, HR, and interim management.
Valeria Khmelevskaya is a Partner, Lawyer,
and Tax Consultant admitted to practice
in Russia. She has over 20 years of
experience of consulting in matters
of Russian and international tax law.

Unlike the DTTs, MLI aims at
simultaneous updating of a number
of DTTs with anti-abuse rules without
actually changing their wording. Each
MLI member state may opt for certain
provisions and when the choice of the
parties coincides, the corresponding
DTT is subject to review and update
as selected by both parties (OECD
matching table – oecd.org/tax/treaties/
mli-matching-database.htm). At
the same time, if the choices of the
parties do not coincide, the minimum
standard shall be applicable in any
case. This standard includes (1) antiabuse rules, and (2) amendments to

Valeria
Khmelevskaya
Ms. Khmelevskaya is also the Deputy Head
of the Management Board and the Chair
of the Committee for Taxes and Financial
Reporting of the German-Russian Chamber
of Commerce (AHK) and recommended
attorney of the Austrian Foreign Trade
Centre Moscow (Advantage Austria).

the provisions setting forth the DTT
purpose and the provisions regarding
mutual agreement procedures.
Russia has chosen to apply:

Principal
Purpose Test (PPT)
Being a part of the minimum standard,
it allows national tax authorities to
refuse DTT benefits if the application
of such benefits is the principal or one
of the principal purposes of structuring
transactions. If Russian national law
requires that tax benefit should not
be the principal purpose, then the
PPT under the MLI, contains a more
stringent requirement; even if tax benefit
were only one of the principal purposes,
the benefit shall not be applied.

PPT Plus
Simplified Limitation
of Benefits (S-LOB)
According to this rule, PPT shall be
applied with a limitation concerning the
recipients: only qualified persons shall
enjoy benefits under DTTs. S-LOB is
applicable to many DTTs with European
countries such as Norway, Denmark,
Greece, Bulgaria, Iceland, and Slovakia;
this might cause practical complications
when applying the benefits, as
well as require additional effort for
preparing defence files confirming the
compliance with S-LOB requirements.
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Taxation Amendments
Affecting Foreign Investment
By Janvi Khatri

deductions as required by the Income
Tax Act, 1961. Previously, the companies
were required to pay the tax, which is
higher than the tax computed from the
provisions of Income Tax and Minimum
Alternative Tax. Presently, companies
opting for the lower corporation tax
of 22% plus applicable surcharge and
cess will not be required to pay tax
and are not liable for the compliance
of minimum alternative tax.

Indian Direct Taxation was amended
in a big way by The Finance
Act, 2020, which can affect the
computed cost of investment
made in India. The changes will be
made applicable from the current
financial year, hence are highlighted
here for your understanding:

A. Major Amendments
for Companies
Dividend Distribution Tax Scrapped
Previously, companies were required
to pay Dividend Distribution Tax at the
rate of 20.56% and the dividend income
received was exempt income for the
shareholder. Presently, the dividend
income received by the shareholders will
be taxable in the hands of shareholders

GGI member firm
Zinzuwadia & Co. CA
Advisory, Auditing & Accounting,
Corporate Finance, Tax
Ahmedabad, India
T: +91 79 2646 77 74
W: zinzuwadiaco.com
Janvi Khatri
E: janvi@zinzuwadiaco.com
Zinzuwadia & Co. (ZCO) is a Chartered
Accountants / CPA firm in India, famous for
their quality, integrity and commitment to
professional responsibilities. ZCO is proud

Option for
Lower Tax Rates for Companies

and the companies will not be required
to pay Dividend Distribution Tax.
Minimum Alternative Tax Scrapped
The Minimum Alternative Tax means
the tax is computed at a rate of 18.5%
on the profit as per books of accounts,
i.e., without adjusting the additions/

Manufacturing companies established
between 01 October 2019 and 31
March 2023 are eligible for a lower
tax rate of 15%, plus applicable cess
and surcharge on fulfilment of certain
basic conditions. Companies other
than manufacturing companies can
opt for a lower tax rate of 22%, plus
applicable cess and surcharge if
mentioned conditions are fulfilled.

B. Amendments
in Provisions of
Residential Status
of Individuals
Janvi Khatri
to have a well-trained professional team
who can devise sound capital structure,
efficient direct and indirect tax strategies.
CA Janvi Khatri is a Partner of ZCO.
She assists clients with their tax planning,
compliances and taxation litigations.
Janvi also provides assistance in
foreign company compliances
with the Reserve bank of India.
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A person of Indian origin would
be considered Indian resident if he
visits India and stays for 120 days
during a financial year, and if his
total income earned in India for
the year exceeds INR 1.5 million.
An Indian citizen is deemed a resident
of India for tax purpose if his Indian
income exceeds INR 1.5 million.
He is not liable to pay tax due to
the criteria of any other country.

New Year’s Resolution:
Limitation of Liquidation
Loss Relief
of subsidiaries taxable, nor are
losses tax deductible at ParentCo.

By Carijn Franssen
Every year, on 01 January, the Dutch
government implements changes
in its tax law, as announced on
Budget Day. For 2021, one of these
changes is limitation of liquidation
loss relief. Please find below the
most important adjustments to the
liquidation loss relief regulations.
The Parent-Subsidiary Directive is
implemented in Dutch tax legislation.
Therefore, in general, the results
of subsidiaries are exempt from
Dutch corporate income tax at its
parent company (“ParentCo”).
Consequently, neither are the profits

GGI member firm
EJP Accountants & Adviseurs
Auditing & Accounting, Corporate Finance,
Tax
‘s-Hertogenbosch, The Netherlands
T: +31 73 850 72 80
W: ejp.nl
Carijn Franssen
E: carijnfranssen@ejp.nl
EJP Accountants & Adviseurs are
auditors, advisers, and challengers. Their
40 auditors and international tax lawyers
have a wide range of expertise. Their main
fields of expertise are Dutch corporate
and personal income tax, international

An exception to this main rule is the
relief of liquidation losses: Dutch tax
legislation allows ParentCo to deduct
these losses from its own taxable
amount. From a Dutch tax perspective,
there is a liquidation loss in case the
sacrificed amount for a subsidiary
exceeds the liquidation surplus.
Up to 31 December 2020, there
were some limitations for deducting
liquidation losses, with a main
limitation in the rule that the former
business activities of the subsidiary
may not be continued in the group

of ParentCo. As of 01 January 2021,
the Dutch government made some
amendments in the liquidation loss
relief regulations by adding additional
limitations. As of this date, it is only
possible to claim a liquidation loss if the
liquidation is completed within three
years after the business activities of the
liquidated subsidiary have been ceased.
For liquidation losses exceeding
EUR 5,000,000, three additional
requirements are applicable:
1. Quantitative requirement
ParentCo must have decisive influence
over the liquidated subsidiary. Usually
this means that at least 50% of the
shares are held by ParentCo.
2. Territorial requirement
In order to qualify, the liquidated
subsidiary should be located in the
Netherlands, the EU, the EER and
third countries who have a qualifying
Association Agreement with the EU.

Carijn Franssen
taxation, Dutch royalty, interest and dividend
withholding tax, estate planning, and wage
tax. They have an AFM license to perform
audits for the larger midsize companies.
Carijn Franssen completed her master’s
degree in tax economics at Tilburg
University in 2014 and has been part of
the EJP team since 2020. She has gained
experience in the SME practice and, as
an all-round tax specialist, focuses on tax
advice for the director/major shareholder
in the broadest sense of the word.

3. Temporal requirement
The shares of the subsidiary
must be held for at least five
consecutive years, directly before
the liquidation of the company.
Implementation of the abovementioned requirements can lead to
situations where, in fact, a liquidation
loss cannot be effectuated.
Long story short: if you have a Dutch
(intermediate) holding company, and
you intend to liquidate your subsidiary,
please be aware of the limitations of the
Dutch liquidation loss relief regulations.
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Beneficial Ownership
and Actual Business Activity
By Wojciech Jaskuła
The definition of beneficial owner
(BO) has changed the tax landscape
in the EU. Severe obligations have
been imposed on companies who
are now obliged to verify numerous
premises, when payment abroad
is made, in order to determine
whether BO conditions are met and,
therefore, if a lower WHT tax rate
or exemption might be applied.
In case of payments to another
EU/EEA country, BO should be
assessed from the perspective of
both EU law and judgments of
the Court of Justice of the EU.
For companies operating in Poland,
for example, the BO is an entity that:
1. Receives a payment for its own
benefit, decides independently how
this is used and bears economic risk;
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2. Does not act as an intermediary,
proxy, trustee or is obliged
to transfer the mentioned
payment in whole or in part;
3. Conducts actual business in the
country of its registered seat.

According to rules in Poland, “actual
business activity” is linked with having
premises, staff, and other organisational
issues in that country. Interestingly,
according to EU tax law and judgments
of the Court of Justice of the EU, “actual
business” activity should be verified on a
case-by-case basis and is not necessarily
linked with premises, staff, or the way
management boards are organised.
This of course puts cross-border tax
advisors in an interesting predicament.
Bearing in mind the Court’s judgment,
point 3. of the Polish definition goes
too far and, as such, may be perceived
as inconsistent with EU law.

Wojciech Jaskuła
has been gleaned working for Big
Four firms. His expertise focuses on
legal and tax issues with respect to
deals, international restructuring,
and ongoing corporate advisory.
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Assuming no change in the wording
of BO conditions, the impact of the
above-mentioned judgments depends
mostly on Polish administrative courts,
namely, whether such judgments will
be used to interpret BO conditions.
Still, in case of doubts whether a
particular BO has a sufficient level
of substance, a Court’s judgments
may be used as a supplementary
argument in favour of BO status.

Go Dutch After Brexit!
The Advantages of
Incorporating a Dutch B.V.
By Britt Vrijburg
At the end of 2020, all seemed
signed and sealed. UK Prime Minister
Boris Johnson had promised that
British entrepreneurs would finally
be free to trade after Brexit. This
turned out to be completely wide
off the mark. British entrepreneurs
are now looking for a way to avoid
the enormous amount of paperwork
and unforeseen VAT charges. The
early adaption of awareness-raising
measures and incentives has been
crucial for the continuation of their
business. The most frequently
discussed solution? Go Dutch!
Incorporating a Dutch B.V. (the
most commonly-used legal entity
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JAN© Accountants and Business
consultants B.V. is a Dutch audit and tax
advisory firm, employing 170 people in
four offices near Schiphol and Amsterdam.
JAN© helps a wide range of (inter)national
clients, providing services in the areas
of taxation, administration, audits,
personnel, salaries, law, merger and

for business in the Netherlands;
comparable with a Ltd.) can be
arranged rapidly, approximately
within 1–2 weeks. Dutch CIT rates
are 15% for taxable amounts up to

Britt Vrijburg
acquisitions and business optimalisation.
Britt Vrijburg is an International Tax
Advisor at JAN©. Britt is responsible for
several areas within international taxation,
such as transfer pricing and Brexit.

and including EUR 245,000 and 25%
for profits exceeding that amount
(2021). A reduced rate is available
for business activities covered by
the “innovation box regime”. With
regards to import VAT, the B.V. can
apply for an Art. 23 permit. The Art.
23 permit allows the B.V. to import
goods into the Netherlands without
pre-financing the import VAT. The
import VAT can subsequently be
reported in the regular VAT return.
This could highly improve the cash
flow. Without an Art. 23 permit, it
usually takes 3–4 months before
the import VAT is refunded.
Is there an alternative ‘way out’? Yes,
appoint a Dutch tax representative.
The tax representative enables
foreign entrepreneurs to benefit
from the simplified European VAT
regimes such as the reverse charge
mechanism and the art. 23-permit.
Make Brexit pragmatic and use
the opportunities available in
the Netherlands; go Dutch!
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Can Preparatory/Auxiliary
Activities be a Permanent
Establishment in Italy?
By Roberto M. Cagnazzo
The Italian Supreme Court has recently
stated that the situation in which a de
facto director carries out a plurality of
activities in the Italian territory that
represent a complete cycle with its own
economically significant result for the
foreign company, must be considered
a permanent establishment. The
execution of a business activity must
be intended, in a broad sense, to
include all those services or any activity
referable to the economic interest
of the foreign company in Italy.
The Court, moreover, confirms the key
criteria for identifying on a substantial
and factual basis the existence of a
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Roberto M. Cagnazzo, Founder and
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permanent establishment
in the territory of the
state. In fact, it clarifies
that the Consolidated
Income Tax Code provides
that the existence of a
permanent establishment
in Italy of a foreign
company occurs when:
There is an office in the
territory that is stable
and connected to the
exercise of an economic
business activity able
to produce income;
The activity is carried out through
a representative with the power

Roberto M.
Cagnazzo
statutory auditor with a considerable
experience in domestic and international
taxation acquired as Head of Tax in some of
the leading Italian multinational groups and
as Professor of Comparative Tax Systems
and of Tax Law at the University of Turin.
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to conclude contracts on behalf
of the non-resident company.
In reaffirming these basic principles,
the Court goes further, stating
that, in order to be defined as
merely preparatory or auxiliary, the
activities must be aimed exclusively
at the company and its internal
functioning, without constituting
an autonomous centre of income
imputation. Therefore, the services
rendered to a third party or to other
companies belonging to the group
cannot be qualified as such.
Finally, the judges underline that, to be
considered a permanent establishment,
a fixed office of a foreign company
does not necessarily have to carry
out an activity similar to that of the
parent company; it is sufficient, in
fact, that the business activity carried
out is referable to the economic
interest of the parent company,
with the consequent achievement
of an independent taxable result.

New Home Office
Reform in Mexico
By Prof Sergio Guerrero Rosas
The chamber of deputies recently
approved reforms to the Federal Work
Law, whose purpose is to regulate
telework, or “home office”. These
reforms began in January 2021,
providing more precision to the
definition of telework, that consists
of performing paid activities, in a
place different to that or those of
the employer, using information
and communication technologies.

irregularly and infrequently will
not be considered telework.

telecommunication services and a
proportional part of the electricity.

These reforms consider “special
obligations” to provide, install, and
maintain the necessary equipment;
to absorb the costs generated
by the telecommunication and
electricity services, and to implement
mechanisms to preserve the
safety of information and data.

To maintain the records of all
supplies delivered to teleworkers.
To respect the right to
disconnection at the end of the
working day by teleworkers.
To incorporate teleworkers in the
mandatory regime of social security.

Considerations for companies:
Considerations for employees:

It also establishes the regulation
of employment relationships in the
cases where the employee spends
more than 40% of their time at
home or in any other place different
to that established by the employer.
Additionally, remote work performed
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been helping clients – from individuals
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To provide, install, and maintain all
equipment necessary for telework,
such as computing devices,
ergonomic chairs, and printers.
To absorb the costs generated by
telework, including the payment for

To have the utmost care in the
safekeeping of the equipment,
materials, and supplies
received from the employer.
To inform immediately about the
agreed-upon costs for the use of
telecommunication services and
the consumption of electricity.
To adhere to and use the
mechanisms and systems for the
supervision of their activities.

Prof Sergio
Guerrero Rosas
ambitions. They are committed to providing
specialised, personalised services to all
those seeking reliable and up-to-date
tax, legal, and business support.
Prof Sergio Guerrero Rosas, Managing
Director at Guerrero y Santana, has over
25 years’ experience advising companies,
from SMEs to multinationals, as well as
individuals, on tax and estate planning. He is
also Global Vice Chairperson of the GGI Trust
& Estate Planning Practice Group and Latin
American Regional Chairperson of the GGI
International Taxation Practice Group (ITPG).

To adhere to the data-protection
policies and mechanisms used
in performing their activities,
as well as the restrictions
regarding its use and storage.
Companies will face important
challenges to ensure the adequate
fulfilment of their fiscal and social
security obligations, by having to design
and implement changes in their policies
regarding work tools and compensation.
Some of the questions they need to
answer are: Will they provide the required
tools and compensation in kind or in
cash? What requisites must they consider
in order to guarantee the deductibility of
these expenses for Income Tax purposes?
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Thailand’s Board of
Investment (BOI) is a Road
to Foreign Ownership, Even
if Incomes Remain Taxed
By James Fraser
The Board of Investment (BOI) offers
a wide range of tax and, interestingly,
non-tax incentives to promote targeted
business initiatives in sectors across
the board. To help reduce the initial
investment costs and improve the
overall rate of return to investor,
the BOI offers an exemption or a
reduction of import duties on new
machinery, materials and components,
and zero corporate income tax for
up to 10 years, as well as exemption
on dividend withholding tax and, in
some cases, personal income tax.
The BOI also grants permission for
foreign entities to own their company
and land outright for carrying out the
promoted activities; bring in foreign
workers to work under a BOI-promoted
project; and provides a permit to
remit profits to a foreign country. As
these rules are also applicable to a
non-tax-exempt foreign-owned entity,
this provides a road to 100% foreign
ownership, even if the goods or
services do not meet the tax-exempt
criteria (a non-tax-exempt entity could
be related to a tax-exempt entity).
A business settling in Thailand
usually considers how it can
remain foreign owned, and the
BOI is one option for doing so.
One common error is that a
factory will apply for a license

to make a core product but not
mention the by-products.

Tax Incentives
Exemption or reduction
of import duties.
Exemption of a juristic person’s
income tax and dividends.
Double deductions from
the costs of transportation,
electricity, and water supply.
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Ten-year corporate income
tax exemption for technologybased activities focusing on
biotech, nanotech, advanced
material, and digital.
Eight-year corporate income
tax exemption for:
– Knowledge-based activities focusing
on R&D and design to enhance
Thailand’s competitiveness, or
– Activities in infrastructure for
Thailand’s development, or
– Activities using advanced
technology to create value added.

Five-year corporate income tax
exemption for high-technology
activities that are important to
Thailand’s development, with few
investments already existing here.
Three-year corporate income
tax exemption for activities with
lower technology than above,
but add value to domestic
resources and supply chain.

Non-Tax Incentives
Permits to bring in foreign skilled
workers and experts and those
looking for opportunities.
Permit to own land.
Permit to remit money abroad
in foreign currency.
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Considerations of
Financing Inbound
Investments into Germany
By Oliver Biernat
When foreign investors set up a
German subsidiary, they often neglect
the possibility of financing the
company with a higher equity than
the minimum nominal share capital,
which is usually EUR 25,000 for a
GmbH (German limited company).
Building up trust and making a
company profitable may take a couple
of years and, looking at the relatively
high costs in Germany, this may
require much more funding. Liquidity
is normally provided by shareholder

loans, as it is intended to deduct
the interest from (future) profits of
the subsidiary and thus save taxes.
This is generally fine, but here are a
few reasons why investors should
consider injecting more equity.
1. There are limitations of the tax
deductibility of interest, such as:
a. Dealing at arm’s length.
i. The German fiscal authorities
demand a signed contract with
terms and conditions that meet

the arm’s length principle,
which was signed before the
liquidity was provided.
ii. The Federal Fiscal Court ruled
that interests on a loan that is
not seriously expected to be
repaid are qualified as hidden
contribution and therefore equity
for tax purposes. The same
applies in certain cases of hybrids.
iii. In case no interest is agreed
on the loan, it must be

...next page
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discounted by law at 5.5%, until
the planned payback with the
receiving party, which will raise
fictitious taxable profits there.
b. The interest barrier, which is the
German thin capitalisation rules,
with a threshold of EUR 3 million
of net interest, per annum.
c. For trade tax purposes, 25%
of interest is not considered
tax deductible if the threshold
of all additions of EUR
200,000 is exceeded.
2. German withholding taxes of up to
26.4% may have to be withheld, esp.
in case of constructive dividends or
profit-related loans. It needs to be
checked beforehand if they can be
reduced or eliminated by an applicable
DTT. Germany usually treats payments
from profit-related loans as dividends
and not as interest in the DTT.
3. The draft Act to transform the
ATAD rules in Germany includes
a general anti-hybrid clause to
be introduced in order to (a)
eliminate tax deductions that do
not lead to corresponding taxable
profits at the other party, or (b)
avoid double deductions with
imported hybrid mismatches. It
includes two major action points:
a. Cross-border loans will only be
accepted if they meet cumulatively
these three conditions:
i. The ability to pay interest
and repayments for the total
duration from the beginning.
ii. The loan must be necessary
from an economic viewpoint
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and is used for the business
purpose of the subsidiary.
iii. The interest rate used is in
compliance with the rate at
which the total group could
get loans from third parties.
b. It is presumed to be refutable that
treasury centres and cash pools are
low-function and low-risk services
with routine character that only
justify a mark-up of 5%–10%.
4. If forecasts do not work out as
planned, subsidiaries may soon
be over-indebted and immediate
measures must be taken in order
to prevent personal liability of the
managing directors for filing for
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Oliver Biernat
predominantly serves German entities of
foreign multinational groups, mid-sized
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Oliver Biernat is Founder and
Managing Partner of Benefitax. He is a
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International Taxation with more than
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has chaired GGI’s International Taxation
Practice Group (ITPG), increasing
its size to more than 570 experts
from 90 countries in the process.

insolvency too late. In order to
avoid insolvency and to be able to
apply the going concern principle,
substantial legal and consulting
costs may arise for preparing a
positive continuation forecast
and a detailed liquidity plan or for
drafting a step back in ranking
declaration or a letter of comfort.
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