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Editorial
Dear Reader,
We live in special times. The
COVID-19 pandemic continues
to affect all our lives. Lockdowns
are imposed, reduced, lifted, and
then imposed, reduced, and lifted
once again. Nevertheless, there is
light at the end of the tunnel. Since
the end of 2020, more and more
vaccines have been approved by the
respective regulatory bodies and the
percentage of those who of already
received a vaccination against the
COVID-19 virus is increasing steadily.
We are overwhelmed that, despite
all adversities, so many authors
have contributed once again to this
edition of the LDR PG Newsletter.
It will not come as a surprise to
you that many articles are related
to the topic of the pandemic.
This is true of the contributions from
our member firms Beauchamps in
Ireland (Frustration of Contracts
in Ireland), Penteris in Poland
(COVID-19: Litigation Procedures
and Opportunities), Wright, Johnston
& Mackenzie in Scotland (How to
Expeditiously Resolve Disputes in
the Aftermath of COVID-19 and Why
You Need to), Brož & Sokol & Novák
in the Czech Republic (COVID-19: A
Catalyst of Remote Court Hearings),
Freeborn & Peters in the US (Virtual
Arbitrations: Will They be the New

“Normal” Even When We Return
to a Normal World?), and FPS in
Germany (Hearings in German Civil
Proceedings by Way of Video and
Audio Transmission: An Overview).
Additionally, you will find articles
in the field of procedural law from
our member firms Cendrowski
Corporate Advisors in the US (Role
of the Economic Damages Expert in
Causation), Moritt Hock & Hamroff
also in the US (The Continuing Erosion
of Arbitration Clauses in Bankruptcy
Cases), TeekensKarstens advocaten
notarissen in the Netherlands (What
Constitutes Express Agreement
for Valid Jurisdiction?), and
Windels Marx Lane & Mittendorf
in the US (Will the Supreme Court
Further Restrict Jurisdiction of US
Courts Over Foreign Entities?).
There are also contributions on
substantive law from our member
firms Pallett Valo in Canada (No
Damages for Lost Opportunity in Failed
Real Estate Transactions), and Comma
10 in Italy (“Made in Italy” and the
Certification Trademark: The Change
of Direction as of 01 January 2021).

Dr Karl Friedrich
Dumoulin

let us keep in touch by way of our
webinars. We have already scheduled
the next ones; make sure you save
the dates: 15 April 2021 at 16:00
CEST, 18 May 2021 at 16:00 CEST,
and 15 June 2021 at 16:00 CEST.
If you would like to join the LDR
Practice Group or learn more
about our work, please send me an
email at dumoulin@fps-law.de.
Alternatively, you may join our
new (private, members-only)
   LinkedIn Group directly.
I look forward to seeing you again next
time, either at a webinar or, hopefully
soon, in person at a GGI conference.
Stay safe and keep well.
With best wishes and kind regards,

I give my special thanks to all
authors who have contributed to
this edition of our newsletter.
Until we know when the next inperson conference will take place,

Dr Karl Friedrich Dumoulin
Global Vice Chairperson of the
GGI Litigation & Dispute Resolution
Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Hearings in German
Civil Proceedings by
Way of Video and Audio
Transmission: An Overview
By Dr Karl Friedrich Dumoulin
In Germany, the number of hearings
in civil proceedings by way of video
and audio transmission (Section
128a of the German Code of Civil
Procedure) has increased considerably
since the start of the pandemic.
The judicial administrations of the
Federal States (Länder) are moving
to equip the courts accordingly
in terms of technology.
The court can allow the parties, their
attorneys, and interpreters, upon
request or ex officio, to be present
at another location during a hearing

GGI member firm
FPS
Law Firm Services
Dusseldorf, Frankfurt, Berlin, Germany
T: +49 211 30 20 15 14
W: fps-law.de
Dr Karl Friedrich Dumoulin
E: dumoulin@fps-law.de
FPS is one of the largest fully independent
German law firms, with four offices in
Germany. FPS currently employs over 120
lawyers and notaries. One of the firm’s core
areas of expertise is national and international
litigation as well as dispute resolution.
Dr Karl Friedrich Dumoulin is Global Vice
Chairperson of the GGI Litigation & Dispute
Resolution Practice Group and Partner at FPS

and to perform procedural acts there.
The hearing shall be transmitted
simultaneously in picture and sound to
this location and to the hearing room.
This shall apply accordingly – only
upon request – to witnesses, experts,
or parties during their examination.
The transmission shall not be
recorded. The decisions of the court
on the question of the appropriate
use of video and audio transmission
shall be final. There are no special
requirements for a hearing by means
of video and audio transmission. It
is only necessary that the hearing is
transmitted “simultaneously in picture
and sound” to the “other place” and

Dr Karl Friedrich
Dumoulin

in Dusseldorf. His areas of expertise cover the
entire range of corporate and commercial law,
including litigation and dispute resolution,
very often in an international context.

to the meeting room. A hearing by
way of a telephone conference is
thus excluded, even with the consent
of the parties. “Transmission of the
hearing” means that not only the
person speaking in each case is
transmitted to the other place, but
that all persons can always be seen.
In order to ensure the publicity of
the hearing, it must be possible
for potential spectators to follow
the hearing in the hearing room.
The decision on whether to allow
one or more participants to be in
another location is at the discretion
of the court. However, the court
must exercise its discretion dutifully
and justify it individually. It must
consider the legislator’s intention to
promote the use of video-conferencing
technology and, at present, the risk of
infection (especially for risk groups)
associated with a hearing in a closed
room. If the appropriate technology is
available in the hearing room, however,
the personal impression often plays
a significant role in the examination
of witnesses (or parties). In this case,
a hearing by means of video and
audio transmission only rarely seems
appropriate. An argument against such
requests for interpreting is that there
are often considerable “friction losses”,
even when all parties are present, and
these losses are even greater when the
interpreter is not present. By contrast,
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the court will only be able
to refuse requests by party
representatives or experts to be
in a “different place” during the
hearing in exceptional cases.
Even if the court allows a party to be
in a “different place”, the party is of
course still free to appear in person.
According to the prevailing opinion,
the “other place” must be specifically
designated. This is understandable
for the examination of witnesses or
parties to prevent them from being
influenced. In that case, however,
the court should, as a rule, consider

refraining entirely from hearing the
testimony via video-conference.
However, it is not clear why the
court has to specify to attorneys or
experts where they must be during the
hearing, as long as the other location
is suitable (no background noise).
Thus, it is also permissible for a judge
to only stipulate that attorneys and
experts are permitted to be present
during the hearing/examination, e.g.
in their office or in another location
that ensures that the hearing/
examination can be conducted without
disturbance. Then ad hoc participation
from the home office is possible.

As in every presence hearing, the
court must keep a record of the place
from which the party is connected.
If the party does not appear either at
the court location or by means of video
and audio transmission, the court may,
if necessary, issue a default judgment,
unless the party was prevented from
appearing (in person or by means of
video and audio transmission) through
no fault of his own (in particular due to
technical problems). If a witness or an
expert does not appear, the imposition
of an order may also be considered.

Role of the Economic
Damages Expert in Causation
By John T. Alfonsi
Economic damages experts often
assume liability, i.e. that the
defendant’s alleged wrongful conduct,

in fact, occurred. Causation of injury
is a legal issue that is addressed by
the plaintiff’s legal counsel. Causation
of damages, however, is an issue the
damages expert must address in their

determination of damages to lend
credibility to their opinion or prevent
their testimony from being excluded.
Economic damages experts must
demonstrate a causal link between
the alleged wrongful conduct and
the calculated damages. This entails
considering all other factors that may
have contributed to the loss, e.g. actions
of the plaintiff, general economic
conditions, or shifts in consumer/
user attitudes. It is inappropriate
for the damages expert to simply
assume that all negative consequences
were caused by the alleged wrongful
conduct. This may result in the
expert’s testimony being excluded.
For example, assume the plaintiff is
a manufacturer and alleges that the
defendant supplier breached a supply
agreement. The damages expert not
only needs to determine whether the
plaintiff lost business, but also whether
any other factors contributed to that

loss. The damages expert can utilise
various analyses, such as regression
analysis and Monte Carlo simulations,
in addition to basic economic and
industry research. If the damages
expert can rule out or isolate the
effect of other factors, it bolsters their
testimony by establishing proximate
cause – linking the calculated damages
to the alleged wrongful conduct.
In summary, damages experts cannot
properly quantify economic damages
without considering causation. While
they may be asked to assume causation
of injury, they need to establish the
causal link between the alleged actions
and the calculated damages. The
damages expert should be able to
explain how the damages resulted from
the alleged wrongful conduct and was
the proximate cause of such damages.

GGI member firm
Cendrowski Corporate Advisors
Advisory, Corporate Finance,
Fiduciary and Estate Planning, Tax
Bloomfield Hills (MI), USA
T: +1 248 540 5760
W: cca-advisors.com
John T. Alfonsi
E: jta@cendsel.com
Since 1983, Cendrowski Corporate Advisors
(CCA) has provided expert client service
from their offices in Bloomfield Hills (MI)
and Chicago (IL). With expertise in tax
planning/consulting, family offices, dispute
advisory, business valuation, forensic

John T. Alfonsi

accounting, and risk management, CCA is a
CPA firm with a different perspective™.
John T. Alfonsi, Managing Director at
Cendrowski Corporate Advisors, is a
recognised business valuation and economic
damages expert, and has presented expert
witness testimony on numerous occasions.
He also provides tax planning
and consulting services and is
an Adjunct Professor in Walsh
College’s MST programme.

Frustration of
Contracts in Ireland
By Thomas O’Dwyer
Contracts often contain a Force
Majeure clause which provides
what should happen if it cannot
be performed due to intervening
external circumstances. However,
where no such clause is included,
the contract may be deemed to be
frustrated if it cannot be performed
due to unforeseen circumstances
beyond the control of either party.

Test for Frustration
The principles to apply when a
claim of frustration is made were
set out in McGuill v Aer Lingus Teo.
and United Airlines Inc. (1983):

...next page

GGI member firm
Beauchamps
Law Firm Services
Dublin, Ireland
T: +353 1 418 0697
W: beauchamps.ie
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Beauchamps is one of Ireland’s top fullservice commercial law firms and has
been at the centre of Irish business for
over 200 years. They are proud of this
longevity, founded on their reputation for
quality, accessibility, and value for money,
attributes that are fundamental
to everything they do.
Thomas O’Dwyer is a Partner
in Beauchamps’ Litigation and

Thomas O’Dwyer

Dispute Resolution team and leads the
Crisis Management and White-Collar
Crime units. He specialises in commercial
disputes and claims for professional
negligence, breach of contract, security
enforcement, and judicial review.
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The parties may agree that the
contract must be performed
regardless of any intervening
circumstances which may arise.
Frustration occurs when,
without default of either party, a
contractual obligation has become
incapable of being performed.
The event leading to alleged
frustration and all the circumstances
of the contract should be strictly
scrutinised and the doctrine
is not to be lightly applied.
Where the event arises from the act
or default of one of the parties, that
party cannot rely on the doctrine.

The event should be unexpected and
if one party anticipated or should
have anticipated the possibility of
the event and did not incorporate
a clause in the contract to deal
with it, he should not be permitted
to rely on the happening of the
event as causing frustration.

Effect of Frustration
Where a contract is deemed to be
frustrated, it comes to an end and
each party is released from their
future contractual obligations from
the date of termination. However,
each party will remain liable for
their obligations up to that date.

Conclusion
The likelihood of a successful claim
that a contract has been frustrated
will depend on the factual matrix
surrounding each case, and the
length of the delays imposed
by Covid-19 restrictions will be
of significant importance in any
consideration. It is of course open to
the parties to negotiate a mutually
acceptable alternative solution to
having a contract terminated.

No Damages for Lost
Opportunity in Failed Real
Estate Transactions
By Daniel Waldman
GGI member firm
Pallett Valo LLP
Law Firm Services
Mississauga (ON), Canada
T: 1 905 273 30 22
W: pallettvalo.com
Daniel Waldman
E: dwaldman@pallettvalo.com
Pallett Valo LLP is one of Ontario’s Top
10 Regional Law Firms. The firm practices
in the areas of business law, commercial
litigation, commercial real estate,
construction, insolvency and corporate
restructuring, employment and labour,
and wills, estates, and trusts.
Daniel Waldman is a Member
of the Commercial Litigation
Practice and a Member of the

A recent decision from the Ontario
Superior Court of Justice has
confirmed that damages for lost
opportunity will not be awarded
when a real estate deal goes wrong.

Daniel Waldman
Remedies Group. He has a commercial
litigation practice with an emphasis
on real property litigation, including
commercial leasing, commercial real
estate, construction law, and debt
collection.& Insolvency Practice Group.

In Akelius Canada Inc. v 2436196
Ontario Inc., 2020 ONSC 6182,
Justice Morgan held that when a
real estate deal falls apart due to a
seller’s default, damages are to be
determined at the closing date and a
claim for the future appreciation of
the property is therefore not available.
In 2015, two real estate investors
entered into an agreement of purchase
and sale for seven residential
apartment buildings in Toronto for

CAD 225.4 million. The buyer was
a Canadian subsidiary of a large
international investment corporation.
Prior to closing, the buyer discovered
mortgages of over CAD 48 million
encumbering some of the properties.
The sellers proposed to revise the
agreement to either exclude these
properties, or for the buyer to
assume the mortgages with a price
abatement. The buyer refused, sued
for breach of contract, and brought
a motion for summary judgment.
In 2018, the sellers sold the properties
to another party for about CAD
50 million more. In its damages
claim, the buyer sought CAD 50
million reflecting the appreciation,
and CAD 770,000 in sunk costs
due to the failed transaction.
Justice Morgan had little difficulty
finding that the sellers breached the
agreement. The primary issue was to
determine the appropriate measure of
damages to put the injured party back
in the position it would have been if
the contract had not been breached.

Damages for lost speculation
profits is not an available remedy
in real estate transactions. As a
result, the buyer was only entitled
to damages for the sunk costs. No
costs were awarded to either side.
This decision affirms the courts’

reluctance to consider claims for lost
profits from capital appreciation, even
where a buyer is unfairly deprived of
a lucrative opportunity. Real estate
investors should be mindful of this
before they opt to sue for damages.

COVID-19:
Litigation Procedures
and Opportunities
By Marzanna Sobaniec
We have all seen seismic changes
in the sector this past year. In 2020,
McKinsey estimated that 23% of
the work done by lawyers can be
automated using current technology.
In light of COVID, many EU
countries have passed laws allowing
video-conferencing in the regular

operation of its courts. Likewise, in
Poland, where the pandemic has
accelerated the move to “online”,
this has been a blessing in disguise.
Counsellors, parties, and witnesses
are not obliged now to physically
appear in court, despite there being
no single standard on how an online
hearing should be conducted. The

decision to conduct a hearing with
the usage of modern technologies
depends solely on the judge and,
fortunately, increasingly many are
deciding to make use of these tools.
However, the pandemic has also
brought about changes which have
been widely criticised by lawyers.

...next page
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Courts can conduct non-public
hearings in certain situations and
there are ongoing talks about making
this a standard. Public hearings will
be conducted only if it is necessary
and there are no health concerns.
Another example would see appeals
adjudicated by only one judge instead
of three. The panel of three judges
would adjudicate only in the most
important or complex of cases.
COVID restrictions could be violating
certain of our rights. As a rule,
proceedings are public and before the
pandemic anyone could go to court and
observe most public hearings, allowing
citizens to supervise judicial authority.
Now, however, this has been restricted
by some courts. This is even more
so for online proceedings when only
the participants may obtain access.
The pandemic has pushed the
envelope for the use of technology

GGI member firm
Penteris
Law Firm Services
Warsaw, Poland
T: +48 22 257 83 00
W: penteris.com
Marzanna Sobaniec
E: marzanna.sobaniec@penteris.com
Penteris is a European law firm
combining in-depth expertise, robust
advice, and a pan-regional reach. We
are committed to keeping clients ahead
of the market with hard skills, legal
acumen, and service-minded know-how.
Marzanna Sobaniec handles
multijurisdiction court and arbitration
cases in the private and public sectors. As

in court procedures, but it has also
highlighted the challenges still
awaiting us. A fossilised system
will not be modernised simply

Marzanna
Sobaniec

well as expertise in public procurement
and bankruptcy, Marzanna is a licensed
restructuring advisor working with both
creditors and debtors in court and outof-court restructuring arrangements.

with the use of video-conferencing.
True modernisation will require
a genuine re-boot, which we are
still waiting for in Poland.

How to Expeditiously
Resolve Disputes in the
Aftermath of COVID-19 and
Why You Need to
By A. Ross Taylor
COVID-19 has hit the global economy
hard. Around the world, unemployment
was up in 2020 compared to 2019.
New job vacancies have shrunk, and
many countries are in recession.
Interest rates have been cut to help
borrowing. Cashflow is tight and
capital reserves are reducing.

Inevitably, businesses will have less
resources from which to fund costly
litigation. They will have less appetite
to do so too, because management
time is consumed by effecting change
to accommodate the new normal.
But in an environment where cash is
king, walking away from disputes may
only worsen the economic impact and

could contribute to the downfall of your
business. Achieving solutions which
return funds, or limit the damage of
failures incurred, may aid survival.
The key is to utilise effective
mechanisms to resolve disputes
quickly and cheaply. Litigation is
fundamental to dispute resolution
because its conclusions set the state’s

expectations of societal behaviours.
Bearing that in mind, there may be
other forums which may be more
effective, particularly in a time of crisis.
Mediation may best produce
innovative solutions to diverse and
evolving circumstances, such as
COVID-19. Arbitration and Expert
Determination are alternatives.
In Construction, Adjudication is
often the preferred route. It may
be applied in other industries.
The first step is to identify what is really
in dispute. If there are several issues,
perhaps tackling the biggest one will
unlock resolution, without the necessity
of exploring the others. Then the best
forum in which to ventilate parties’
positions should be carefully selected.
The contract may detail how disputes
should be resolved. Ultimately,

GGI member firm
Wright, Johnston & Mackenzie LLP
Law Firm Services
Glasgow, Scotland, UK
T: +44 141 248 3434
W: wjm.co.uk
A. Ross Taylor
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Wright, Johnston & Mackenzie LLP is an
independent Scottish law firm offering the
full range of corporate, dispute resolution,
and private client services. They are
GGI’s sole Scottish member.
A. Ross Taylor is an accredited
mediator and a Fellow of
the Chartered Institute of

agreement will be needed. It is in the
interests of your business that you
achieve this in good faith. Now is not

A. Ross Taylor

Arbitrators. He specialises in Construction
Dispute Resolution and Avoidance. His
UK-wide practice focuses on SME’s,
professional advisors, and self-builders.

the time to take advantage of your
counterpart, but to take advantage
of effective dispute resolution.

The Continuing Erosion
of Arbitration Clauses
in Bankruptcy Cases
By Leslie A. Berkoff
and Michael C. Troiano
Although federal courts in the US
generally give deference to arbitration
agreements, consistent with the
mandate of the Federal Arbitration
Act (FAA), bankruptcy courts often
utilise an exception contained in
the FAA and subsequent case law
to retain jurisdiction over a dispute;
this exception provides that courts
may preclude arbitration of a
dispute where there is an inherent
conflict between arbitration and
the underlying purposes of the

implicated statute. A recent decision
in the Ninth Circuit, drawing upon
precedent in the circuit, held that a
bankruptcy court has the discretion to
decline enforcement of an otherwise
applicable arbitration provision if
the arbitration would conflict with
the underlying purposes of the
Bankruptcy Code. A 20 January
2021 ruling by the District Court for
the S.D. of California, affirming a
bankruptcy court decision in the case
of Pillsbury Winthrop Shaw Pittman,
LLP (“Pillsbury”) v Cuker Interactive,
LLC (“Cuker”), denied the request
by Pillsbury to compel arbitration

of a dispute with a bankrupt debtor
as to whether the law firm’s claim
for attorney’s fees was secured or
unsecured pursuant to an arbitration
clause in its engagement letter.
The district court first noted that
determining whether Pillsbury’s claim
was secured or unsecured was a core
bankruptcy issue, which should be
determined by the bankruptcy court,
and found that compelling arbitration
would conflict with the underlying
purposes of the Bankruptcy Code: (1)
having bankruptcy law issues decided

...next page
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by bankruptcy courts; (2) centralising
resolution of bankruptcy disputes;
and (3) avoiding piecemeal litigation.
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W: moritthock.com
Leslie A. Berkoff
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Moritt Hock & Hamroff LLP is a fullservice commercial law firm providing a
wide range of legal services to businesses,
corporations, and individuals worldwide.
The firm has 19 practice areas.
Leslie A. Berkoff is a Partner with the
firm and Chair of its Bankruptcy Practice
Group. She concentrates her practice
in the area of bankruptcy, representing
a variety of corporate debtors, trustees,
creditors, and creditors’ committees,

This decision is consistent with
holdings by other circuit courts
finding that bankruptcy courts

Leslie A. Berkoff

Michael C.
Troiano
both nationally and locally. Leslie is also
Regional Chairperson North America of
the GGI Debt Collection, Restructuring
& Insolvency Practice Group.
Michael C. Troiano is an
Associate with the firm, where
he focuses his practice in all
areas of complex bankruptcy and
commercial litigation matters.

have discretion to refrain from
compelling arbitration of core
proceedings, despite arbitration
provisions contained in underlying
agreements. As for compelling or
authorising arbitration of non-core
proceedings, there seems to be a
variety of approaches utilised across
the circuits. Most bankruptcy courts
addressing this issue have found that,
as a rule, they have no discretion to
refrain from compelling arbitration
of non-core matters. Several
courts, however, have left open
the possibility for such discretion,
as they limited the importance of
the core/non-core distinction and
simply analysed whether arbitration
of the non-core matter would
undermine the goal of reorganisation
under the Bankruptcy Code.
Until such time as the matter goes
before the US Supreme Court
for further review and potential
clarification, the existence of an
arbitration clause in an agreement
does not automatically pave the
way for arbitration of a dispute,
especially if the dispute in question
is determined to be a core matter.

COVID-19: A Catalyst
of Remote Court Hearings
By Dr Jirí Novák
A year ago, I noted that it would only
take two more pandemics to switch the
majority of court hearings to the online
world. Today, it appears, it will only take
a wave or two of the current pandemic.
Remote court hearings have
occasionally occurred in many
jurisdictions for a decade. But, with
the current pandemic, governments
have realised that to fight a disease
either strict infection prevention

GGI member firm
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Law Firm Services
Prague, Přerov, Czech Republic
T: +420 224 941 946
W: akbsn.eu/en
Dr Jirí Novák
E: novak@akbsn.eu

rules need to be in place in the court
rooms; participants need to attend
court hearings remotely; or court
hearings will have to be suspended.
Suspending the provision of justice
can only be temporary. All lawyers
know that it is not convenient to
articulate a client’s case with a face
mask on and to breathe adequately
at the same time. Who wouldn’t like
to join the hearing online using the
video-conferencing tools available?
Such hearings may bring comical

consequences, especially if a filter
presents a lawyer as a cat.1 But more
seriously, remote court hearings bring
consequences to principles such
as the fair trial. As analysed by the
Council of Bars and Law Societies of
Europe2, how would a lawyer consult
privately with his/her client during a
remote trial? How would the public
be able to attend the remote hearing?
What about looking at physical
evidence, and interviewing witnesses?
A solution is even harder to find
in jurisdictions where the jury
system is part of the criminal
proceedings. In Scotland, where
juries consist of fifteen people, not
even social distancing provides for
an easy solution. A solution has
ultimately been found in placing
jurors in remote jury centres –
cinemas in fact – and video-linking
them back to the courtroom.3

Dr Jirí Novák

Brož & Sokol & Novák is a Czech fullservice law firm. Their 32 lawyers provide
expertise in all the significant fields of law.
They are especially renowned in the fields
of litigation and criminal law (Law Firm
of the Year for nine consecutive years).
Dr Jirí Novák is an Equity and Managing
Partner of Brož & Sokol & Novák. His
areas of expertise include IT-related
fields and human rights, and his practice
usually involves civil litigation and
criminal defence. Currently, he is the
Chair of CCBE (Council of Bars and Law

Societies of Europe) IT Law Committee.
Jirí’s aim within Brož & Sokol & Novák
is to promote modern technologies and
new ways of providing legal services.
This includes the law firm’s online
platform available at       akbsn.online.

Pandemic or not, court hearings will
become more and more a part of
lawyers’ lives. And that is a scenario
which will not change with when
the COVID-19 pandemic ends.
The economic reasoning behind
remote court hearings was why
remote court hearings originally
started. The pandemic is only a
catalyst of its development.
Be it in pandemic or in ordinary
times, let’s not forget that
justice will only be served if the
proceedings are fair, in all aspects.

1) youtu.be/TDNP-SWgn2w
2) For example, in the CCBE Guidance on the use of remote working tools by lawyers and remote court proceedings; available
online at: www.ccbe.eu/fileadmin/speciality_distribution/public/documents/SURVEILLANCE/SVL_Position_papers/
EN_SVL_20201127_CCBE-Guidance-on-the-use-of-remote-working-tools-by-lawyers-and-remote-court-proceedings.pdf
3) Ibid.
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What Constitutes
Express Agreement for
Valid Jurisdiction?
By Michiel Teekens
The Netherlands Commercial Court
(NCC) is a specific branch of the
Amsterdam Court and Amsterdam
Court of Appeal, and focuses on
international commercial disputes.
These include summary proceedings
and main proceedings. Proceedings
and judgments are in the English
language. Like arbitration institutes, the
jurisdiction of the NCC is dependent
on an express agreement by parties.
In its summary judgement of 14 April
2020 (ECLI:NL:RBAMS:2020:2277),
the NCC provided helpful insights
as to what can constitute an express
agreement to ensure NCC jurisdiction.
The NCC ruled that article 30r Dutch
Code of Civil Procedure does not

GGI member firm
TeekensKarstens advocaten notarissen
Law Firm Services
Leiden, Alphen aan den Rijn, Amsterdam,
The Netherlands
T: +31 71 535 80 00
W: tk.nl
Michiel Teekens
E: teekens@tk.nl
TeekensKarstens advocaten notarissen
(TK) is a full-service Dutch law firm
with extensive experience in the field

impose any requirement to the effect
that an NCC clause is valid only if
included in a document signed by
the parties. The requirement of an
“express” agreement is met where
the parties’ agreement in favour of
NCC is clearly stated, was made with

Michiel Teekens
of international law. TK has established
specific international teams to provide
international clients with tailormade services and information.
Michiel Teekens is a Partner with the
firm. He is an international corporate
and commercial litigator and Chair of the
International Law team of experts in TK.

knowledge of the clause, and was
not hidden in one party’s general
terms and conditions. In the Court’s
preliminary analysis, a reasonable
person in the same circumstances
as the motion defendant would have
understood the documents to mean
that disputes in connection with a letter
of intent and a transaction agreement
should be brought before the NCC. The
NCC stipulates that the NCC clause
is separate from the main agreement
in which it is included, reflecting that
parties can agree to a NCC clause
before the main agreement is in agreed
form. In this case the motion claimant
made numerous statements which,
on a preliminary basis, warrant the
conclusion that there was agreement
on the NCC clause. Although in this
case there was a formal requirement to
enter into the transaction (“execute”
and “deliver”) including an entire
agreement clause, these points only
had little weight in the analysis by
the NCC. The judgment shows that
not only is the wording of the NCC
clause relevant, but also the question
of at what stage it becomes binding.

Will the Supreme
Court Further Restrict
Jurisdiction of US Courts
Over Foreign Entities?
By Howard L. Simon
At stake in a pair of cases pending
before the Supreme Court is the
reshaping of the constitutional
due process standard for whether
a US court can adjudicate a claim
against a non-resident entity. It has
long been the rule that depending
on the nature of a defendant’s
contacts with a forum, the court may
exercise either general or specific
personal jurisdiction over the
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defendant. Based on the Supreme
Court’s 2014 Daimler decision,
general jurisdiction – whereby a
court may hear any and all claims
against a defendant – is now limited,
except in “exceptional” cases, to a
corporation’s place of incorporation
or its principal place of business.
In order for a court to exercise specific
jurisdiction, due process requires
that (i) the defendant has “minimum
contacts” with the forum, (ii) the

Howard L. Simon
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recovery matters. Since 2014, he has
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hsimon@windelsmarx.com and learn
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   windelsmarx.com.

plaintiff’s claims “arise out of or
relate to” those contacts, and (iii)
jurisdiction would be “reasonable”
under the circumstances. The basic
tests for minimum contacts and
reasonableness are well-established.
Minimum contacts exist where
a defendant’s activities indicate
its “purposeful availment” of the
privilege of doing business in the
forum such that it could foresee
being hauled into court there.
Reasonableness is assessed based
on a multifactor analysis, and is
only rarely a bar to jurisdiction.
The cases before the Supreme Court
concern the second requirement. The
Ford Motor Company is seeking to
have the Court rule that a defendant’s
contacts only “arise out of or relate
to” the plaintiff’s claim if the contacts
are the proximate cause of the claim.
Ford argues that this rule has the
benefit of providing predictability as
to where corporate defendants may
face suit. Ford’s opponents argue that
the Court should not further restrict
jurisdiction in a way that benefits
corporate entities at the expense of US
citizens seeking relief against them.
Which way the Court rules will have
significant consequences both for US
plaintiffs and foreign defendants.
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“Made in Italy” and
the Certification Trademark

The Change of Direction as of 01 January 2021
By Dr Mariagiulia Signori
and Dr Cecilia Trevisi
Legislative decree no. 15/2019 brought
Italian legislation into line with directive
EU 2015/2436 and regulation 2015/2424.
The main innovations include the
reinforcement of the PDO (Protected
Designation of Origin)/PGI (Protected
Geographic Indication), of the
traditional terms for wine (TTV), and
the traditional specialities guaranteed
(TSG), as well as the introduction
of the certification trademarks
alongside the collective trademarks.
Only trade associations or
public bodies may apply for the
new collective trademarks.
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Applications for
certification trademarks
can, on the other hand,
be made by private
individuals and by
companies whose
main activities include
certification, and which
are not involved in
making products or
supplying services
included among those
subject to certification.
Collective trademarks
may be used by
enterprises belonging
to the organisation which registered
the trademark in question, on
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Dr Mariagiulia Signori is a Lawyer, based
in Milan since 2005. In February 2017
she qualified as a Lawyer at the Supreme
Court of Cassazione. She studied at the
Università degli Studi di Milano, after
which she did an internship in Strasbourg.
Since then, she has deepened her technical
knowledge and experience in
various law firms. Mariagiulia
specialises in judiciary

condition that the products meet
all the requirements laid down
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in the regulations filed along
with the trademark application.
In this way, the proprietor of the
trademark and the party using it
continue to be separate entities.
Substantially speaking, the collective
trademarks safeguard the products
or services from a specific geographic
zone, while the certification (or
guarantee) trademarks guarantee the
quality of those products or services.

All the proprietors of collective
trademarks which are already
registered and currently valid have
had the right since 31 December 2020
to be converted to the new type of
collective trademark or transformed
into certification trademarks.
Draft law no. 34/2019 introduced the
historic trademark of national interest,
which forms part of the safeguards
for the Made in Italy concept, in

a reversal of the trend towards
marketing products from outside
Italy as if they really were Italian.
The function of the collective and
certification trademarks, as well as the
historic trademark, is the protection of
the interests of the enterprises when
they make use of their trademarks,
whether as a means of distinguishing
their products or for other purposes.

Virtual Arbitrations:
Will They be the New
“Normal” Even When We
Return to a Normal World?
By Katheleen A. Ehrhart
Many litigators are conducting virtual
proceedings, including arbitrations,
during this global pandemic.
While virtual platforms present

difficulties that in-person hearings
do not, as individuals become more
comfortable with remote platforms,
many of these difficulties can be
resolved through simple fixes,
including agreed-upon protocols

and tweaks to the virtual setting.
See examples in the table below.
Virtual platforms present many
benefits. They lower costs by

...next page

Problem

Solution

Witnesses open to outside information while testifying

Admonish all witnesses they must be alone and cannot look
at materials other than those provided; ask witnesses to use
camera to show there are no outside materials near them
Ship hard copies of documents to participants so all have
access to full documents, and nothing can unfairly be taken
out of context
Parties agree that either everyone participates remotely or
that if some individuals can participate together the same
rule applies to all; Panel members use virtual chat rooms
for deliberations
Pin arbitrators’ video boxes to always see them

Difficult to use, long/complicated documents through
screen share
Loss of in-person communication among participants

Loss of being in same room and reading reaction of
participants
Loss of ability to control witness when in same room

Use a camera on a tripod to give attorney more flexibility in
movement and stance

FYI – GGI LDR NEWS | No. 14 | Spring 2021

15

16
eliminating hearing space costs and
travel and lodging expenses. Hearing
time is also easier to schedule as no

one must travel and hearing time
can be built around smaller windows
of availability rather than several
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consecutive in-person days. It is also
easier to schedule witnesses with
limited availability when the other
participants only have to click a
button, rather than attend in person.
The flexibility of scheduling and
potential cost savings makes virtual
arbitrations a serious option for parties
to consider, even when more in-person
proceedings begin again. Parties
arbitrating small amounts in dispute
may see the cost savings of a virtual
arbitration as a significant benefit.
By the same token, parties to lengthy
arbitrations may see a real upside to
not having to pay to rent a facility for
several days or weeks. It will ultimately
be up to the parties to weigh all the
considerations and whether they are
willing to trade off the attributes of an
in-person proceeding for the time and
cost efficiencies of a virtual proceeding.
Read the full article on       ggiforum.com.
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