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Editorial
Dear Reader,
COVID-19 continues to spread, having
a major impact on the global economy
and our daily lives. This virus has
changed the world. Most businesses,
regardless of their size and nature,
are currently suffering significantly
as a result of the lockdown. The
number of troubled companies
seeking for bankruptcy protection,
reorganisations or liquidations in the
coming months will be enormous.
Most countries have amended
bankruptcy codes and regulations,
they implemented measures and
regulations to deal with the situation.
In order to support you in staying
up-to-date with the various measures
in different jurisdictions, we have
produced this special edition
newsletter. We are very pleased and
grateful that so many authors from
different countries have contributed.

Disclaimer – The information

provided in this newsletter came
from reliable sources and was prepared from data assumed to be
correct; however, prior to making
it the basis of a decision, it must
be verified. Ratings and assessments reflect the personal opinion
of the respective author only. We
neither accept liability for, nor are
we able to guarantee, the content.
This publication is for GGI internal
use only and intended solely and
exclusively for GGI members.
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This special edition newsletter
provides just a snapshot of the current
situation in the areas of Bankruptcy
Codes, Debt Collection and
Restructuring regulations, and related
measures. It is intended to inform
you about the amended bankruptcy
codes and regulation changes that
have been announced in selected
jurisdictions around the world in
response to the COVID-19 crisis.
The pandemic is a rapidly-evolving
event, at different stages globally, with

Dr Claudio
Ceradini

new changes being proposed and
implemented almost on a daily basis.
I hope you will be able to obtain
an insight into how each country
manages their policies related
to bankruptcy, debt collection,
and reorganisaton in view of
the COVID-19 pandemic.
Should you have any questions
about a specific jurisdiction’s
current measures or if you wish to
discuss updates, please contact the
relevant author directly. If you require
advice in another country, which
is not published in this newsletter,
I would be delighted to assist.
Enjoy reading this special
edition newsletter!
May you, your families, and your
friends stay healthy and safe!
Kind regards,
Dr Claudio Ceradini
European Regional Chairperson of the
GGI Debt Collection, Restructuring
& Insolvency Practice Group

New policies in these unprecedented times.
The GGI Debt Collection, Restructuring & Insolvency
Practice Group has collected news from different
jurisdictions – following in alphabetical order.

AUSTRALIA
Australia’s COVID-19 Insolvency Moratorium:
Due Relief or Delayed Reckoning?
By Andrew Lacey and Foez Dewan
On 24 March 2020, the Coronavirus
Economic Response Package Omnibus
Act 2020 (Cth) (the Act) introduced a
suite of measures to avoid unnecessary
insolvencies and bankruptcies by
providing a temporary 6-month
safety net for directors, businesses
and individuals to help them operate
during this period of illiquidity rather
than facing voluntary administration,
liquidation or bankruptcy.
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The Act provides for:
an increase to the monetary
threshold in which creditors can
issue a creditors statutory demand
on a company (from AUD 2,000
to AUD 20,000) and to the time
in which companies have to
respond to such demands (from
21 days to 6 months). Similarly,
for individuals, the monetary
threshold to initiate bankruptcy
proceedings is increased from
AUD 5,000 to AUD 20,000 and
the time to respond extended
from 21 days to 6 months.
an expansion of the scope of “safe
harbour” provisions for directors
to relieve them from any personal
liability for insolvent trading (in
relation to debts incurred during

Foez Dewan

this period in the “ordinary course
of the company’s business”); and
greater flexibility with certain
provisions of the Corporations
Act 2001 (Cth) by way of either
providing relief from complying with
specific obligations or modifying
obligations to enable compliance
during the pandemic (with any
instrument being made to affect
these changes to be in force for 6
months from the date it is made).
The Act will no doubt be a
welcome lifeline to debtors as
they navigate the uncertain and
difficult commercial circumstances
brought on by this pandemic.
It is worth noting, though, that the

...next page
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true effect of these temporary relief
measures remains to be seen and may
not become apparent until after the
grace period of the Act draws to a close
on 24 September 2020. Some of the
possible risks on the horizon include:
an increase in the risks associated
with providing credit due to
the difficulties of enforcement
in the event of a default;

an increased likelihood of companies
to trade whilst insolvent;
a reallocation of the liquidity
pressure and risk from debtors
to suppliers and creditors; and
a sharp increase of creditors
petitions filed on or shortly after
25 September 2020 after the
temporary freezing comes to an

end unless further extended.
COVID-19 has posed unique
economic challenges to businesses
and individuals, and we hope that
the Act is successful in providing
much needed help as we navigate
our way out of this pandemic.

CZECH REPUBLIC
Emergency Measures Implemented
in the Czech Republic – “Lex Covid”
By Dr Michal Marini
The Czech Parliament has enacted
several coronavirus-related bills
including a so-called “Lex Covid”
(Act No. 191/2020 Coll., on Selected
Measures to Mitigate the Impact
of the Coronavirus Epidemic). The
Government passed Lex Covid to the
Parliament on 01 April 2020. Lex Covid
became effective on 24 April 2020.

GGI member firm
Broz & Sokol & Novák
Law Firm Services
Prague, Přerov, Czech Republic
T: +420 224 941 946
W: akbsn.eu
Dr Michal Marini
E: advokati@akbsn.eu

4

The main reason for enacting Lex
Covid was to protect individuals
and businesses influenced by the
coronavirus pandemic, to help the
economy to overcome the negative
impacts of the pandemic, and to
eliminate risks of the economic
and financial domino effect. With
no doubt, Lex Covid has helped to
protect the economy and it has also
reduced panic on the market.
Key points of Lex Covid include a
suspension of debtor´s obligation to
file for insolvency and suspension of
creditor’s right to file for insolvency.
As for the debtor’s obligation to file
for insolvency, there is a suspension
of debtor’s obligation to file for
insolvency starting from 24 April 2020
(the date when Lex Covid became
effective). The debtor’s obligation to
file for insolvency is suspended for
the period of 6 months after the end
of emergency measures, but no later
than the end of year 2020. However,
this suspension does not apply to
entities which had been insolvent

Dr Michal Marini

before the measures were introduced.
As for the suspension of creditors’ right
to file for insolvency, Lex Covid provides
very strictly that no insolvency petitions
filed by creditors until the end of August
2020 will be taken into account by
courts. All insolvency petitions filed by
creditors in this period will be dismissed
without right to appeal. Even though
this temporary measure may seem
unfair from the perspective of rightful
creditors, most businesses and the
general public understand the reasons
for taking such legislative action.
Anyway, it will be interesting
to monitor how the situation
evolves in months to come.

GERMANY
Extraordinary Insolvency Filing Rules
Resulting from COVID-19 in Germany
By Oliver Biernat
Legal representatives of corporations
have an obligation to file for
insolvency within three weeks after
they have realised that the company
is either insolvent, threatened by
impending insolvency or is overindebted. If they omit this, they can
be sentenced to imprisonment for
up to three years and may be made
personally liable for damage that
may arise from non- or late filing.
In order to avoid a wave of
insolvencies as a result of the
corona pandemic, a new legal act
called “COVInsAG”, came into force
on 27 March 2020 but is applied
retroactively since 01 March 2020.
It suspended the obligation to file
for insolvency for an insolvency
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caused by COVID-19 until September
2020. According to the following
conditions, the obligation to file
for insolvency pursuant to
§ 1 COVInsAG is suspended:
The insolvency or overindebtedness of the company is
a consequence of the pandemic:
It is assumed that the insolvency
is due to the pandemic if the
debtor was not yet insolvent
on 31 December 2019.
There must not be any
circumstances that make a
successful restructuring of the
company appear hopeless.
It is presumed that there is a
prospect of the insolvency being
resolved if the debtor was not yet
insolvent on 31 December 2019.
In addition, the managing director’s
liability for payments despite
insolvency maturity and the
insolvency administrator’s right of
rescission have been significantly
modified. This largely eliminates the
risk of a future insolvency challenge.
In this case, congruent legal acts
cannot be contested in subsequent

insolvency proceedings, unless the
opponent of the contestation was
aware that the debtor’s restructuring
and financing efforts were not suitable
for eliminating an inability to pay
that had occurred. This also includes
performance in lieu of performance or
on account of performance, payments
by a third party on the instruction of
the debtor, the provision of security
other than that originally agreed
if this is not more valuable, the
shortening of payment periods and
the granting of payment facilities.
Even the repayment of shareholder
loans enjoys protection against
later challenge. § Section 39
(1) no. 5 and Section 44a InsO
(insolvency code) are not applicable
in insolvency proceedings applied
for up to 30 September 2023.
Please note that the payment
prohibitions, according to which
managing directors are personally
liable for payments after the
occurrence of insolvency maturity,
are not suspended in principle by the
COVInsAG. However, if the conditions
for suspending the obligation to file
for insolvency are met, the payment
prohibitions are also relaxed.
Payments which are made in the
ordinary course of business, in
particular those payments which
serve to maintain or resume business
operations or to implement a
reorganisation concept, are then
considered to be compatible with
the diligence of a prudent and
conscientious manager and do not
trigger liability. 
...next page
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Many companies will still be
struggling by the end of September
2020. The suspension is extendable
by decree of the Ministry of Justice
until 31 March 2021 at the most. This

may give some companies enough
time to overcome the negative
financial impact of the pandemic.
Nevertheless, some companies will
not survive and, for example, will

drag others down with them through
bad debts and cease of orders.
Therefore, one should be prudent
when selecting business partners
and remember that “cash is king”.

HUNGARY
New Rules in Hungarian
Liquidation Proceedings During
the Emergency Situation (COVID-19)
By Dr Attila Kovacs
Hungary introduced some temporary
rules because of COVID-19 which
are protecting debtors facing
financial difficulties. According to
the Government Regulation No.
40/2020 on the declaration of an
emergency situation, a creditor
may submit an application for the
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commencement of liquidation
proceedings during the emergency
situation if, according to the payment
demand sent to the debtor, the
period allowed to the debtor to pay
his debt and the following 75 days
have elapsed without success. In
other words, debtors receive an
additional 75 days to repay their debts
in order to escape from liquidation.
Another temporary rule is that
an application for liquidation of
the debtor may be submitted
only if the amount of the claim
(calculated without interest and
contributions) exceeds HUF
400,000 instead of HUF 200,000.
The Curia in Hungary stated in its new
resolution Nr. Fpkf.VII.30.213/2019/2
dealing with jurisdiction issues that
only the rules of the EU Regulation
(2015/848 / EU) are applicable to
insolvency proceedings against a
limited liability company registered in
another Member State of the European

Dr Attila Kovacs

Union, and therefore only a limited
liability company can be a debtor,
and in connection with its Hungarian
branch only a territorial procedure may
be carried out if the conditions are met.
The Curia prescribed that, in the
further stage of the proceedings, the
Hungarian Metropolitan Court must
rule on the question of whether the
Hungarian court has jurisdiction
to adjudicate the application for
territorial liquidation proceedings,
taking into account the provisions of
Article 3 (4) (a) of the EU Regulation,
whether the conditions justifying the
opening of territorial procedure exist.

INDIA
Insolvency & Bankruptcy Code –
Amendments in Response to COVID-19
By Aditya Kumar

exercising its powers issued an order
(NCLAT Order) stating as follows:

With the onslaught of COVID-19
followed by a lockdown imposed by
the country, it has become nearly
impossible for all the stakeholders
involved in the process to participate
effectively and perform their
respective functions within the
timelines as stipulated under the
Code. In light of the above, a series of
amendments were introduced interalia to the Insolvency & Bankruptcy
Code (IBC) and the regulations
framed under the Code (Regulations).
These changes are detailed below:

Increase in the De
Minimus Threshold
for initiating CIRP
Exercising its powers under Section
4 of the IBC, the GOI issued a
notification on 24 March 2020
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Aditya Kumar

increasing the de-minimus amount
for filing an application to initiate
CIRP of a corporate debtor from
INR 0.1 million to INR 10 million.

Amendment to the
CIRP / Liquidation
Regulations
On 29 March 2020, the Insolvency
and Bankruptcy Board of India
(IBBI) vide the changes in regulation
provided for the exclusion of the
period of lockdown imposed by
the Central Government in the
wake of COVID-19 outbreak from
the computation of timelines for
completion of activities under a CIRP.

Suo Moto Action
and Order issued
by NCLAT
On 30 March 2020, the National
Company Law Appellate Tribunal
(NCLAT) took Suo moto cognizance
of the challenges that various
stakeholders were facing, and by

For all cases in which CIRP has been
initiated and/or is pending before any
bench of the national company law
tribunal (NCLT) or in appeal before
the NCLAT, the period of lockdown as
ordered/extended in the area in which
the registered office of the corporate
debtor is, would be excluded for the
purpose of determining the outer-limit
of 330 (three hundred and thirty) days
within which a CIRP is required to be
completed as per Section 12 of the IBC.

Ordinance for
suspending IBS
The IBC has been amended on
05 June 2020 pursuant to the
promulgation of the Insolvency and
Bankruptcy Code (Amendment)
Ordinance, 2020 (Ordinance). The
Ordinance has inserted a new Section
10A in the IBC, which provides:
1. No application for initiation of the
corporate insolvency resolution
process (CIRP) of a corporate
debtor (CD) shall be filed, for
any default arising on or after
25 March 2020. This suspension
is applicable for a period of six
months or such further period, not
exceeding one year from such date,
as may be notified in this behalf.
2. No application shall ever be filed
for initiation of CIRP of a CD for the
said default occurring during the
said period.
...next page
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3. These provisions shall not
apply to any default committed
before 25 March 2020.

Comments
The Indian Government has made
various efforts to contain the damage
caused due to the COVID-19 pandemic
continues, which includes the
amendment to suspend the Insolvency

during the lockdown period. It is
evident that these reliefs have been
granted to ensure that the rights of all
the stakeholders in a CIRP/liquidation
process are sufficiently protected during
such unprecedented times, and at the
same time, new cases of default are not
pushed into Insolvency as the cause of
default could primarily be on account of
external factors not within the control
of the borrowers in several cases. These
steps are expected to aid and assist in

the process of the recommencement
of business operations, support
in their rehabilitation and overall
business continuity until the time
that normalcy is restored. It may
however, be noted that the suspension
of the Insolvency Process through
the Ordinance will have many
ramifications as it introduces a false
sense of security in the short term and
there could be a surge of insolvency
with implications in the long term.

IRELAND
Virtual Creditors Meetings in Ireland
being provided to the meeting on the
morning of the virtual meeting to those
creditors who have submitted proxy
forms and requested attendance.

By Tom Murray
Unlike other jurisdictions such as
the UK, creditors meetings are only
permitted as physical meetings
in the Republic of Ireland. With
social distancing and a governmentimposed lockdown etc., this meant
that creditors meetings could
not be held leaving a number of
insolvent companies in limbo.
The Consultative Committee of
Accountancy Bodies-Ireland recently
issued Technical Guidance on how
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Tom Murray

to hold virtual creditors meetings.
In summary, creditors meetings can
now be held remotely by telephone and/
or video conferencing facilities. This
allows appointments to proceed and
provide creditors and members with the
opportunity to participate in meetings
and request any additional information.
As is the case with physical meetings,
it is recommended that creditors are
asked to register in advance of the
virtual meeting so they can be sent
details, rather than sending any login details with the notice. Insolvency
Practitioners may also consider emailing
a copy of the directors statement of
the position of the company’s affairs,
a list of creditors with estimated
claims, and any other information

This is welcome technical guidance and
advice and enables creditors meetings
proceed for those companies which
have ceased trading and are in limbo
during the lockdown. Crucially, it allows
a Liquidator to be appointed and to
process claims for unpaid holidays,
minimum notice and unpaid wages.
Having now held a number of virtual
creditors meetings, I set out below
some common sense tips on how to
successfully conduct such meetings.
The CCABI guidance is presently only
that, guidance. The Companies Act 2014
does not presently allow for creditors
meetings to be held 100% virtually.
The present legislation provides that
there must be 3 creditors present
in person, or by proxy, at the venue
advertised for the creditors meeting
in order to have a valid quorum.
Other creditors may attend virtually,
if they decide to do so. It is important
therefore to have a valid quorum.

Zoom meetings are better than
conference call meetings, as creditors
can be identified, etc. The chairman
can remove individuals during a
Zoom call, for example if they are
being deliberately obstructive, etc. It
is also easier to hold a confidential
Committee of Inspection meeting
immediately after the creditors meeting.

However, you need to ensure that the
person hosting the Zoom call has a
Zoom account in order to avoid the
meeting cutting off after 40 minutes.
I firmly believe that virtual creditors
meetings are the way to go. They save
creditors the expense of travelling, and
they receive the Statement of Affairs

in advance so that they have time
to study it and prepare questions.
The Irish Society of Insolvency
Practitioners has made a submission
to the Irish Government to legislate
for virtual creditors meetings. I
do hope the Government makes
the necessary amendments.

ITALY
By Dr Claudio Ceradini
The pandemic spread of the
CoronaVirusDesease-19 (COVID-19)
across the last three months caused
in Italy not only a dramatic health
effect, with over 236,000 infections
and more than 34,000 deaths so
far, but also financial and economic
problems due to both the shutdown
period and the emotional impact
on the population, which makes the
restart phase’s growth almost flat.
Expectations about 2020 financial
performance are alarming. The UE
Commission’s forecast for Italian GDP
trends at minus 9.5% for 2020. The
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Italian Statistic Institution seems to
be a bit more optimistic, with “just”
a minus 8% estimation. However,
the future ahead is expected to be
the worst economic scenario since
the Second World War, affecting a
situation in which family incomes
growth trend has been completely
flat during the last twenty years. We
will see if such a dramatic forecast
will come true. At the moment, what
we know is that industrial production
collapsed in March by almost 30% in
average, but some activities suffered
a 50% drop, such as automotive and
textile industries. The private saving
rate increased from 10% to 16%,
due to the emotional reaction to the
crisis, and consequently consumer
spending dropped by 35% in tourism
and Horeca (Hotellerie-RestaurantCafé), 15% in entertainment,
10% in clothing, and so on.
In this situation, the Italian
Government provided extraordinary
solutions for individuals and
companies, expected to generate a
public debt increase of approximately
EUR 75 billion and government
guarantees of EUR 470 billion.
Numbers are similar across Europe,
in the first 30 industrial countries,
which provided similar measures.
Furthermore, the situation we are
going through stopped the huge
and deep bankruptcy code reform,

Dr Claudio
Ceradini

expected to come into force on 15
August 2020. Alert procedures,
expected to legally support restarting
plans and early stage solutions for
distressed situations have been
postponed, together with a number
of other modifications to actual rules.
Postponing the decision was forced
by the situation, given that the new
rules would immediately affect a
huge and unsustainable number of
micro and small enterprises, which
could make actual GDP provisions
even worse than forecasted so
far. Moreover, restructuring plans
and creditor composition plans
procedures have been provided with
a further extraordinary period to be
discussed, detailed and approved,
slowing down the process and giving
companies and advisors a larger
time window to file the final plan and
ask for approval and registration.
For a limited period, actually
terminating on 1 July, bankruptcy new
applications have been completely
frozen, together with legally-forced

...next page
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debt collection procedures. Banks
are asked to support, secured by
the government, all companies to
get through this period and perform
ordinary payments on time, to preserve
supply chains from collective collapse.

Should everything work, we will
sort it out. Unfortunately, all new
decrees issued to face the effects of
the pandemic provide complicated
procedures and three times the
measures compared to other

countries. Almost eighty implementing
regulations are expected, and will
take time, which we don’t have.
So let’s see what will happen,
looking for our bureaucracy to be
dismantled and made simpler.

MEXICO
By Prof Sergio Guerrero Rosas

by financial institutions due to the
sanitary contingency, look to consolidate
debts, and overall negotiate a payment
plan in accordance to the business’
current activity and projected activity.

Debt Collecting
The economic crisis caused
by COVID-19 took everyone by
surprise. In Mexico, small and
medium sized companies represent
99.8% of all companies, and were
unfortunately, the least prepared.
These companies, in order to stay
afloat, must successfully continue
carrying out their debt collecting
activities. These businesses initially
realised that their clients would rapidly
try to defer payments, given the
situation. In order to be in control of
the situation, they had to centre their
attention towards a specific client’s
behaviour and identify those who were
changing their payment practices. In
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addition, they had to be extra careful to
not make any mistakes when issuing
invoices, given that the electronic
invoice system in place in Mexico is
complicated and any slight error may
create additional delays in payments.
Mexican companies are also inclined to
use collection agencies; these may be
expensive in the long run but represent
an aggressive method to keep cashflow
steady and running. Additionally, they’ve
implemented various schemes such
as dynamic discounts to their clients
in order to guarantee payment.

Restructuring
Companies in Mexico, along with
individuals, are being urged to
restructure their debts in order
to reduce interest payments and
consolidate them into a sole financial
instrument, due to the economic
setback COVID-19 has created in
the country, and worldwide.
The most recommended plan when
it comes to restructuring is the
following: accepting the help provided

10

Different financial institutions decided
to promote various solidary actions to
help companies and individuals face
their debts. The most common action
was to differ debt payments for four to
six months on credit cards, equipment
loans, small and medium company
loans, mortgages, etc. The payment
deferral, however, will be applied as if
the minimum amount due was paid,
and thus interests will still be recorded.
Consolidated debts represent
another form to refinance. The most
common benefit of doing this is either
obtaining a more attractive interest
rate or suitable payment terms.
Negotiating a payment plan that adapts
to the obstacles businesses are currently
facing, fortunately, is not difficult. As
mentioned, financial institutions have
encouraged their clients to reach out
to them with their specific situations.

Insolvency
In Mexico, it is only possible for
entities or corporations to declare
themselves as insolvent through a
process called “Concurso Mercantil.”
This process is regulated by the “Ley
de Concursos Mercantiles” which has
as a primary objective the conservation
of entities and the avoidance of the

generalised incompliance of their
obligations that risk their viability.
This is a two-step process, and it’s not
a recommended measure. The first step
consists of conciliating with suppliers,
and trying to restructure or negotiate
a payment plan. The second step
consists in being declared bankrupt,
at this point the company will not be

able to be controlled again as there is
a temporary administrator appointed
to carry out pending negotiations
and payments to suppliers, and after
the administrator’s job is completed,
the company will be liquidated.
As in many countries, COVID-19
has greatly affected our economy,
but for sure the pandemic has also

left a great experience and learning
in the way we can prevent, manage
and negotiate obstacles in order to
stay afloat. After COVID-19 ends,
feedback will be important and
many companies and individuals
will need government support in
order to continue their businesses.

THE NETHERLANDS
The Dutch Emergency Measures
Implemented in Response to COVID-19
By Michiel Teekens

The Dutch Government issued the
following financial measures:

The Dutch Government implemented
various extraordinary measures to
help businesses as cope with the
COVID-19 crisis. In addition, the
bankruptcy rules of procedure are
temporarily adjusted to prevent an
outburst of bankruptcy petitions.
The most important governmental
financial and tax measures and the
changed bankruptcy procedural,
will be discussed in this article.
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The temporary emergency
bridging measure for sustained
employment (NOW) applies to
businesses that expect a turnover
loss of 20%, which under general
conditions and through a fast-track
assessment are entitled to claim
maximum advance payments of
90% of all employee wages.
The temporary bridging measure
for self-employed professionals
(Tozo) supports self-employed
professionals and provides
income support and/or loans for
business capital, both within certain
financial limitation boundaries.

Michiel Teekens

that suffered a turnover loss
of more than 30% with a
compensation for fixed costs,
such as rent, insurances, leases,
maintenance and subscriptions,
based on the total turnover.

The reimbursement for entrepreneurs
in affected sectors measure
(TOGS) awards entrepreneurs
in specific sectors affected by
the corona measures with a onetime tax-free reimbursement.

The compensation measure
for horticulture and floriculture
businesses applies to entrepreneurs
in those sectors which suffered
a turnover or gross profit loss of
more than 30% during the period
12 March 2020 through 11 June
2020 and compensates a significant
part of the losses suffered.

The reimbursement Fixed Costs
SMEs (TVL) supports SME’s
(maximum of 250 employees)

Startups and scale-ups can apply
for a specific Corona Bridging
Loan (COL).
...next page
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Corporate tax-payers are allowed
to set off this year on an expedited
basis their expected 2020 losses
deriving from the COVID-19
crisis against their 2019 profits.

The Dutch Government also issued
the following tax measures:
Companies and self-employed
professionals are entitled to
request an extraordinary payment
extension for certain taxes, such as
personal income tax, corporate tax,
value added tax (VAT) and payroll
tax, for a period of three months
and with possible prolongation if
they meet certain requirements.

Preliminary personal income tax
and corporate tax assessments
for 2020 can be reduced if
lower profits are expected due
to the COVID-19 crisis.
The interest rate on unpaid
taxes, currently 8% for corporate
tax and 4% for other taxes,
will be lowered to 0.01%.

The Dutch tax authorities
will not impose penalties for
the late payment of taxes.

To apply for the extraordinary
measures above, strict timelines apply.
The bankruptcy procedural rules
were also modified with the
temporary deviating procedural
rules for bankruptcy cases (TARIC).
The financial consequences due
to COVID-19 must be considered
by bankruptcy judges during the
evaluation of the bankruptcy petition.
Moreover, there are examples where
bankruptcy judges apply broader
and less strict conditions to deny
a bankruptcy petition, based on a
balance of interest assessment.

RUSSIA
COVID-19 and Russian Bankruptcy Law
By Aram Grigoryan
and Dr Ilia Rachkov
In early April 2020, Federal Law
“On Insolvency (Bankruptcy)”
(Bankruptcy Law) was amended in
order to help restore companies that
are suffering from the consequences
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of the COVID-19 pandemic. These
amendments (new Article 9.1)
authorised the Russian Government
to impose a moratorium on creditors’
attempts to institute bankruptcy
proceedings (Moratorium).
On 06 April 2020, a six-month
moratorium was introduced.
The moratorium applies only to
certain types of debtors, primarily
entities that have suffered most
from the spread of COVID-19 (e.g.
tourism, fitness, hotel business).
Also, the Moratorium applies
to companies listed in specially
designated lists (e.g. systemically
important organisations).
The Moratorium prohibits
creditors from initiating bankruptcy
proceedings but does not restrict
debtors themselves from initiating
bankruptcy proceedings. The
obligation of a debtor to file for its
own bankruptcy (if the debtor has
features of insolvency) is suspended.

Aram Grigoryan

Dr Ilia Rachkov

The debtor is entitled to waive the
application of the Moratorium. In such
cases, the CEO of the company or
other controlling persons are obliged
to file for the debtor company’s
bankruptcy, provided it demonstrates
the features of insolvency.

During the term of the Moratorium,
the debtor’s monetary obligations
cannot be terminated by set-off
(if this could violate the pari passu
principle); no penalties for default
accrue on the debtor’s obligations.
Enforcement (foreclosure) measures
against debtor’s pledged property
(including out-of-court procedures)
are prohibited. However, the
Moratorium does not prohibit from

instituting ordinary court proceedings
against such debtors or obtaining
writs of execution against them.
The Moratorium prohibits claims
by the debtor’s shareholders to
apportion a share of the debtor’s
assets due to withdrawal. The debtor
is not allowed to redeem outstanding
shares or pay the actual value of
shares to withdrawing shareholders.
The other important changes

are connected with the rules for
calculating time periods/deadlines
for: (i) challenging the debtor’s
transactions, and (ii) determining the
scope/amount of debtor’s liability.
We believe that the Moratorium
is a timely measure to somehow
stabilise the economy. However,
once the Moratorium is lifted, the
vast majority of Russian companies
will be on the verge of bankruptcy.

SWITZERLAND
By Mirco Ceregato
On 18 March 2020, the Swiss Federal
Council adopted an Ordinance on the
suspension of proceedings pursuant
to art. 62 of the Swiss Federal Debt
Enforcement and Bankruptcy Act. Due
to the suspension of proceedings, the
Debt Enforcement and Bankruptcy
Offices were no longer able to take any
measures against debtors. The seizure
of assets by the Debt Enforcement
Offices as ordered by the judge and
the conservatory measures on the
assets that could not be postponed
remained possible. The order on the
suspension of proceedings applied
from 07:00 am on 19 March 2020
until midnight on 04 April 2020, and

GGI member firm
Bratschi Ltd.
Law Firm Services, Tax
Basel, Bern, Lausanne, St. Gallen,
Zurich, Switzerland
T: +41 58 258 14 00
W: bratschi.ch
Mirco Ceregato
E: mirco.ceregato@bratschi.ch

Mirco Ceregato

was de facto extended until 19 April
2020 due to the court holidays. As
of 20 April 2020, the suspension of
proceedings due to COVID-19 was
lifted. On 16 April 2020, the Swiss
Federal Council adopted the Ordinance
on Insolvency Measures to Confront
the coronavirus crisis (hereinafter
«Insolvency Ordinance COVID-19»). It
has been in force since 20 April 2020.
The Insolvency Ordinance COVID-19
provides a temporary relief from
the obligation to declare an overindebtedness situation in accordance
with art. 725 para. 2 of the Swiss
Code of Obligations (CO) and the
possibility of a temporary debtrestructuring moratorium due to
COVID-19, in particular for small and
medium-sized enterprises (SMEs). If
the over-indebtedness situation only
occurred after 31 December 2019 and
there is a reasonable chance that the
over-indebtedness may be solved

by 31 December 2020, the Board of
Directors may refrain from issuing an
over-indebtedness notice. Therefore,
companies will be considered to
be over-indebted if, as of that date,
creditors have agreed to have their
claims downgraded so that they
were not required to notify the judge.
The board of directors must justify
and document its decision not to
issue a notice of over-indebtedness
in writing, i.e. it must be proven,
for example on the basis of balance
sheets, balance sheets liquidation
intermediaries and operating values,
budgets and liquidity plans, that
there was no over-indebtedness on
31 December 2019 and that there
is a prospect of eliminating overindebtedness until 31 December 2020.
The review of the interim balance
sheet may be waived in accordance
with art. 725 para. 2 CO. If an auditor
nevertheless becomes aware of
over-indebtedness, he is also exempt
from the obligation to report it.
In summary, the Swiss COVID-19
relief is intended to provide
companies with a simple procedure
enabling them to defer their debts
for a maximum period of 6 months.
More information is available on
   www.bratschi.ch.
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UK
Updates to the Insolvency Act 1986
in the COVID-19 Pandemic
By Jenni Jenkins and Charlotte Hall

Wrongful Trading
Section 214 of the Insolvency Act 1986
deals with the offence of wrongful
trading. Once a director concludes (or
should reasonably have concluded) that
there is no reasonable prospect that
the company will avoid an insolvent
liquidation / administration, they have a
duty to take every step that a reasonably
diligent person would take to minimise
potential loss to the company’s
creditors. If, following the company
going into liquidation / administration,
the English courts decide that a director
has failed to comply with this duty, the
court can order the director to make a
personal contribution to the company’s
assets in the sum it thinks appropriate.
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Jenni Jenkins

However, Alok Sharma, the Secretary of
State for Business, Energy and Industrial
Strategy, has recently announced
that this offence will be suspended
retrospectively from 01 March 2020 for
three months. The precise terms of the
new legislation which will implement
this have not yet been published.
The existing laws in relation to
fraudulent trading, antecedent
transactions and the threat of director
disqualification will continue to apply.
It will remain an offence for a person
to knowingly carry on a company’s
business with intent to defraud
creditors or for any fraudulent purpose.

Moratorium during
restructuring
A new restructuring plan and
moratorium have also been announced,
which include a temporary moratorium
for companies which are undergoing
a restructuring process to continue
trading, during which time debts
cannot be enforced by creditors. These

Charlotte Hall

plans, which will be implemented by
new legislation, will also enable UK
companies to bind dissenting creditors
to a new restructuring plan. There
is little detail on precisely what will
be included in the legislation in the
Government’s announcement, but it
builds on previous potential reforms
which were announced in August 2018.
In summary, the August 2018 plans
proposed a new moratorium being
available to all solvent companies
to allow them time to consider
restructuring options. A UK company
would be eligible to apply for the
moratorium if it was not yet insolvent
(and so able to carry on business
and meet current obligations and
expenses during the moratorium) but
would become insolvent if action was
not taken. The company must, on
the balance of probabilities, have the
prospect of coming to an arrangement
or compromise with its creditors.
This would be determined by an
independent monitor, who would be
a licensed insolvency practitioner.

USA
Subchapter V of the US Bankruptcy Code
By Leslie A. Berkoff and Byron Moldo
In 2019 Congress enacted Subchapter
V of the Bankruptcy Code, which
became effective on 19 February
2020, and was intended to provide
a more streamlined procedure
for smaller businesses to seek
relief similar to Chapter 11 but at
reduced costs. A small business
is defined as a person (individual,
partnership or corporation) engaged
in commercial or business activities
that has an aggregate of noncontingent liabilities in a fixed amount
. As part of the CARES Act, the debt
limits for companies to qualify for
Subchapter V were temporarily
increased from USD 2,725,625 to USD
7,500,000. It is important to note,
however, that the business must be
operating to file for Subchapter V.
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There are a few key differences/
benefits of Subchapter V, some of
which can provide savings for cashstrapped companies: (i) only the
debtor can file a plan; (ii) there is no
need to file a disclosure statement;
(iii) there are reduced requirements
for information to be provided to
creditors; (iv) while a trustee is
appointed upon commencement
of the case, if a consensual plan is
proposed the Trustee is removed; (v)
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there can be no creditor’s committee;
and (vi) plans are due 90 days from
filing, absent cause to extend.
There are also a few key provisions
in a traditional Chapter 11 case that
have been removed. For example: (i)
plan confirmation does not require
an impaired consenting class to vote
in favor of the plan; (ii) the absolute
priority rule, which precludes equity
from retaining their interests in the
absence of full payment to unsecured
creditors (or consent to treatment)
is eliminated; and (iii) the standards
for determining if a plan is fair and
equitable have been modified. Some
of these requirements provide fodder
for creditors to challenge plans.
There are also some unanswered
questions that remain on certain key
areas, such as (i) pursuit of avoidance
actions; (ii) what happens if the
debtor does not propose a plan; and
(iii) what are the Trustee’s duties.
Answers to these and other questions
either be fleshed out over time in
modifications to the Code or caselaw.

Debt Collection, Restructuring & Insolvency News | Special Edition No. 1 | 2020

15

Contacts
GGI | Geneva Group International AG
Schaffhauserstrasse 550
8052 Zurich, Switzerland
T: +41 44 256 18 18
E: info@ggi.com
W: ggi.com
W: ggiforum.com

Debt
Collection,
Restructuring
& Insolvency

Let us know what you think about FYI –
Debt Collection, Restructuring & Insolvency News, we welcome your feedback.
If you wish to be removed from the mailing list, please email info@ggi.com.

Responsible Editor
in charge of content:
Dr Claudio Ceradini
European Regional Chairperson of the
GGI Debt Collection, Restructuring &
Insolvency Practice Group
E: claudio.ceradini@slt.vr.it
GGI member firm
SLT Strategy Legal Tax
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary &
Estate Planning, Tax
Via Filopanti, 2/A
37123 Verona, Italy
T: +39 045 806 51 51
W: slt.vr.it

Global Chairperson of the GGI Debt
Collection, Restructuring & Insolvency
Practice Group:
Dr Attila Kovács
E: kovacs.attila@krs.hu

ggi.com
ggiforum.com
16

GGI member firm
Kovács Réti Szegheõ Attorneys at Law
Law Firm, Tax
Budapest, Hungary
T: +361 275 27 85
W: krs.hu

