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Editorial
Dear Reader,
We look back to an extremely
constructive and successful meeting of
our Litigation and Dispute Resolution
(LDR) Practice Group at the GGI
World Conference in Marrakesh. The
photo should speak for itself. I am very
grateful that again so many members
have contributed to our Practice Group
Newsletter. Indeed, this issue is probably
the most volumi-nous so far. I am
proud to count fourteen articles. I highly
recommend all of them to you. They
give you a truly global picture of various
issues in the field of litigation and
dispute resolution. The lead article from
our Italian colleagues from COMMA
10 is about the implementation of the
European Directive on the protection
of undisclosed know-how and business
information (trade secrets) in Italy,
a topic of growing interest for more
and more businesses. In addition,

we have a wonderful mix of country
reports both on material and procedural
topics from various jurisdictions
(Spain, US, Canada, UK, Russian
Federation, Albania, The Netherlands,
Ireland, Poland, and Australia).
Corona is keeping the world on the go.
The media coverage is overwhelming.
The spread of the virus makes us
aware of how globalised human
civilisation has become. We all have
reason for confidence that suitable
medication and vaccination will be
at hand soon to contain the disease.
This is inconceivable without good
international cooperation between all
countries. Thus, close international
communication and networking, which
is the DNA of GGI, proves to be more
up to date than ever. In the economic
and legal environment of today’s
world there is nothing better than a
quality-driven, truly global alliance

of independent audit, tax, legal, and
advisory terms as embodied by GGI!
I hope that you will find the articles
in this Spring Newsletter worthwhile
and would encourage you to
contact the respective authors if
you have any specific questions
related to the topics presented.
If you would like to join the LDR
Practice Group, or learn more about
our work, I would be pleased to receive
your email at dumoulin@fps.de.
Dr Karl Friedrich Dumoulin
Global Vice Chairperson of the
GGI Litigation & Dispute Resolution
Practice Group

GGI LDR Practice Group meeting at the GGI World Conference in Marrakesh

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Italian Implementation of Directive (EU) 2016/943

Protection of Undisclosed
Know-How and Business
Information (Trade Secrets)
By Dr Mariagiulia Signori
and Dr Cecilia Trevisi
The Trade Secrets Directive 2016/943/
EU (the Directive), converted to
law in Italy by Legislative Decree
No. 63/2018, includes information
among entrepreneurial resources.
Directive 2016/943 provides an
additional protection to trade secrets
over and above the protection offered
by patents within the context of
the “fourth industrial revolution”,
which brought about the creation

GGI member firm
COMMA 10
Chartered Accountants & Lawyers
Advisory, Auditing and Accounting,
Corporate Finance, Tax
Milan, Italy
T: +39 02 481 9258
W: www.comma10.it
Dr Mariagiulia Signori
E: mariagiulia.signori@comma10.it
Dr Cecilia Trevisi

COMMA 10’s cornerstone is the professional collaboration between chartered accountants and lawyers and offers its clients
complete and inter-disciplinary services
related to accounting, corporate, and tax
services, in the legal and business areas,
corporate restructuring, and bankruptcy.
COMMA 10 is based in Milan and provides
integrated services to individuals and pri-

of new business models involving
the use of financial resources for
innovation purposes. The direct
consequence of this is that research
is encouraged, and companies,
regardless of their size, increase
their commercial competitiveness.
The objective pursued by the
Directive is to create a harmonised
protection of trade secrets,
ensuring greater protection for the
exploitation of knowledge against
the unlawful use or disclosure
by other subjects, and, therefore,

reinforcing the deterrent effect.
First and foremost, this aim is pursued
by a search for an unambiguous
definition of a trade secret, in which the
term “trade” entails that the information
is eligible to be used on the market.
Therefore, the information represents
a resource which in itself has an
independent exchange value.
Knowledge that, even if secret, is able
to be the subject of transactions or,
for example, be used as a contribution
to the capital of a company.

...next page

Dr Mariagiulia
Signori

vate and public companies, as well as nonprofit organisations.
Dr Mariagiulia Signori is a lawyer who
has been based in Milan since 2005. A qualified lawyer at the Supreme Court of Cassazione since February 2017, she studied at
the Università degli Studi di Milano, after
which she did an internship in Strasbourg.
She started working in law firms where she
expanded her technical
training in judiciary proceedings, corporate and
commercial law, M&A,

Dr Cecilia Trevisi
due diligence, restructuring and insolvency,
and real estate.
Dr Cecilia Trevisi is is a lawyer who graduated in law at the Univeristà degli studi di
Milano. She specialises in copyright and
related rights, trademarks, artificial intelligence, commercial and corporate matters,
and electronic payment instruments.
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In order for information or knowledge
to be qualified as a trade secret, three
conditions must be complied with: the
information is not known, it has an
economic value, and it has to be subject
to suitable secrecy protection measures.
The protection offered by the
regulations on trade secrets, in fact,
effectively reinforces the protection
applied not only to innovative
information or information linked
to technical experience, but also
to merely commercial information
(such as marketing strategies, lists
of profiled customers, etc.). In
essence, a new exclusive property
right is recognised, which frees
itself from competition rules and
which is destined to find a practical
application in the field of artificial
intelligence, with the exception of
complex systems of deep learning,
whose level of complexity is such as
to be unable to find any protection,
at present, precisely because the
information that characterises these
neural network systems is unknown.
An important turning point is
represented by the recipients of

the regulations: aimed not only at
enterprises, but also at non-commercial
institutions and natural persons.
Therefore, trade secrets are not only
protected in the context of competitive
relations between companies. This
means that even a natural person
in legitimate possession of a trade
secret may transfer or assign it in a
number of ways. In the same way, a
company may defend itself against the
culpable use or culpable ignorance in
the unlawful use of its trade secrets by
natural persons. Only complete good
faith excludes unlawful conduct.
The risk involved in this extension
to the protections applicable to
trade secrets regards the restriction
in the way knowledge circulates, as
a result of which monopolies on
information of unlimited duration
could consequently be created.
However, reverse engineering
and the use or disclosure of
trade secrets when mandatory or
where permitted by law continue
to be legitimate. To sum up, the
protection of trade secrets is limited

by safeguarding public interest.
The protection of trade secrets is not to
be used as a pretext for limiting and/
or hindering the mobility of employees,
but the new regulations will be applied
rigorously at the procedural level.
Technical consultants, the parties
and their representatives, defence
counsel, administrative personnel,
and witnesses will be prohibited from
disclosing trade secrets subject to
judicial proceedings at the express
order of the Court, also for the
period following the conclusion of
the judgment. In Italian law, the
limitation period to bring legal actions
to protect against breaching trade
secrets is five years, (and not the six
years indicated in the Directive).
The dynamism with which the new
technologies are developing increasingly
involves the lives of entrepreneurs
and their “trade secrets”; the
challenge for professional specialists
like ourselves, to offer innovative
solutions to our customers, has never
been so current and compelling.

Liability of
Company Directors in Spain
By Cristina de Canals

position and the legal consequences
of misconduct, which can be very
serious for them and for their assets.

One of the main reasons for foreign
companies deciding to set up a
Spanish subsidiary is because it
allows for clear separation of the
assets of the mother company
from those of the subsidiary.

Directors’ Liability:
Requirements

However, most of the directors
of Spanish subsidiaries are not
aware of what is involved in their

Directors’ liability, with regards to
commercial law, means that they
are liable for damages caused by

wilful intent or negligence against
the law, by-laws, or by breach of
management duties. This means
that it is not enough to comply with
the “just formal” obligations that go
with the management role. Directors
should behave in a diligent and
loyal way and must comply with
the legal requirements which affect
different business areas: commercial,
contract, tax, criminal, employment,
environmental, data protection, etc.

Consequences of
Directors’ Misconduct
Directors should be aware of the fact that
they could be condemned to pay, with
their own personal present and future
assets, for the damage their misconduct
has caused. Furthermore, if the conduct
is envisaged in the Spanish Penal Code,
they could even be sentenced to prison.

How to Avoid
Directors’ Liability
In the case of multiple directors (i.e.,
a board of directors) the law considers
all of them jointly and severally liable.
However, those directors who can
prove that they did not intervene in the
decision, expressly opposed it, or tried
to avoid the damage, can avoid liability.
Therefore, it is essential to record
all this in the minutes of the board
meetings in order to show evidence.

“De facto” Directors
are Liable as Well
Yes, not only the formally appointed
directors are liable, but also the “de
facto” directors. A “de facto” director
is any individual who actually manages
the company, even if he/she is not
formally appointed as director or
performs under another position
(e.g., through a power of attorney).

Who Can Claim for
Directors’ Liability?
Companies’ creditors and any
shareholder can do it individually
when considering that a director’s
management has directly harmed their
interests. Also, the company itself,
with previous agreement of the general
shareholders meeting, can also claim
against directors for the damages their
misconduct has caused to the company.

GGI member firm
Grup Vilar Riba
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary and Estate
Planning, Law Firm Services, Tax
Barcelona, Puigcerdà, Vic, Spain
T: +34 93 883 32 12
W: www.vilarriba.com
Cristina de Canals
E: cdecanals@vilarriba.com

Cristina de Canals
specialising in corporate law, international
transactions, and corporate operations.

Grup Vilar Riba is a multidisciplinary
firm that provides legal services, tax and
accounting services, auditing services,
and commercial consultancy services. The
firm, has over 130 employees, distributed
in three offices in Spain:
Barcelona, Vic, and Puigcerdà.
Cristina de Canals is Senior
Lawyer at Grup Vilar Riba,
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A Settlement Agreement
Is a Binding Contract, Not
an “Agreement to Agree”
stated that the Lumsdens would
need to sign a full and final release.

By Daniel Waldman
When parties agree to settle a lawsuit,
there is no going back. The Ontario
Superior Court recently confirmed
this in Lumsden et al. v The Toronto
Police Services Board et al.

Then, Mr Lumsden sent the
defendants’ lawyers a claim for alleged
damage to his computer caused by
a video disc from the defendants,
asking for the release to contain an
exception to allow for legal action.
The defendants’ lawyer emailed
him a release with the requested
exemption. He refused to sign.

In 2013, David Lumsden sued the
Toronto Police Services Board, the
Chief of Police, and six others in
an action related to his arrest and
detention as a youth. His father,
Brian Lumsden, acted on his behalf
as a self-represented litigant.
In 2019, after various motions brought
by Mr Lumsden, he surprisingly
agreed by email that he and his son
were willing to settle the entire action

GGI member firm
Pallett Valo LLP
Law Firm Services
Mississauga (ON), Canada
T: +1 905 273 3022 x 241
W: www.pallettvalo.com
Daniel Waldman
E: dwaldman@pallettvalo.com
Pallett Valo LLP is one of Ontario’s Top
10 Regional Law Firms. The firm practices
in the areas of business law, commercial
litigation, commercial real estate,
construction, insolvency and corporate
restructuring, employment and
labour, and wills, estates, and trusts.
Daniel Waldman is a member
of the commercial litigation
practice and a member of
the remedies group. He has

on a without-costs basis, provided
an outstanding-costs award would
be forgiven. The defendants’ counsel
confirmed the deal by email and

Daniel Waldman
a commercial litigation practice
with an emphasis on real property
litigation, including commercial
leasing, commercial real estate,
construction law, and debt collection.

The defendants brought a motion
under the Rules of Civil Procedure,
permitting a party to move for
judgment when an adverse party fails
to follow a settlement agreement.
Mr Lumsden claimed there was only
a tentative “agreement to agree”.
The court held that there was a
binding agreement on the essential
terms and that the release reflected
the settlement and the requested
exception. Mr Lumsden also claimed
financial hardship, ill health, coercion
to enter into the agreement under
duress, and that the agreement
should be set aside on the basis
that it was unconscionable, all
of which the judge rejected.
This case demonstrates the necessary
finality of an agreement to settle.
Once a party opts to put an end
to a lawsuit, they cannot have a
change of heart. This holds true
whether the agreement is reduced
to a formal contract and whether the
party is represented by counsel.
You can read the article
in more detail here.

New Civil Discovery
Rules in Michigan
Require Early Planning
By James P. Martin
On 19 June 2019, the Michigan
Supreme Court amended Michigan
civil discovery rules effective
01 January 2020. The rules are
intended to modernise and
make the litigation process more
efficient, and they move substantial
procedures to the front of the case.
In many cases, initial disclosures
are now required. A party filing
a complaint must submit initial
disclosures within 14 days after any

GGI member firm
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Advisory, Corporate Finance,
Fiduciary and Estate Planning, Tax
Bloomfield Hills, MI, USA
T: +1 248 540 5760
W: www.cca-advisors.com
James P. Martin
E: jpm@cendsel.com
Located in Bloomfield Hills, Michigan
and Chicago, Illinois, Cendrowski
Corporate Advisors provide specialised
professional services to clients
internationally. With expertise in tax
planning and family office advisory
services, they also specialise in business
valuation, risk management, dispute
advisory including economic damages
analyses, fraud investigations, and
forensic accounting services.
James P. Martin
specialises in providing
comprehensive
risk assessments,

James P. Martin

focusing on the evaluation of
operating effectiveness of business
processes, internal control
structures, and the development of
recommendations for improvement.
Jim has examined numerous business
arrangements to determine the
accuracy of recorded transactions and
financial statement presentations,
including fraud investigation and
forensic accounting services.

opposing party files a response to
the pleading. The initial disclosures
include: the factual basis and legal
theories of the claim, identification
of any documents, witnesses, and
Electronically Stored Information (ESI)
that might support the claim and
theory, contact information of each
person that might have discoverable
information, and a computation of
each category of damages claimed.
Development of the initial disclosures
may involve the work of an expert
witness, especially relating to the
calculation of damages. The new
rules protect communication between
the attorney and expert, except
those communications relating to
compensation of the expert, and any
facts and assumptions provided by the
attorney and relied upon by the expert.
Upon a written request or court
order, the parties must meet among
themselves to develop a written
discovery plan. Attorneys for all parties
are charged with working in good faith
to develop a workable, agreed-upon
plan. Discovery procedures must now
be tailored to the proportional needs
of the case, including “whether the
burden or expense of the proposed
discovery outweighs its likely benefit”.
Additionally, ESI conference may be
held to determine the identification,
location, scope, and available
metadata of ESI, and preservation
and retrieval methods, and to
develop an ESI discovery plan.
The full 45-page order is available
www.courts.michigan.gov
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Electronic Signatures
and Enforceable Contracts
By Jessica E. Murphy
In the current economy, it is
commonplace to execute and
exchange contracts entirely
electronically. Businesses that want
to operate in this electronic universe
need to understand how to create
enforceable electronic contracts.
In 1999, the United States began to
develop a comprehensive approach
to electronic signatures and records
that we rely on today to create
enforceable contracts. The Uniform
Electronic Transfers Act (UETA) was
drafted establishing the validity of
electronic records and signatures,
and adopted in nearly every state. The
following year, Congress by enacting
the Electronic Signatures in Global
and National Commerce Act (ESIGN
Act), 15 U.S.C. § 7001(a). Together,
UETA and ESIGN established that
electronic records and signatures, with

GGI member firm
Mirick, O’Connell, DeMallie & Lougee, LLP
Corporate Finance, Law Firm Services
Boston (MA), Westborough (MA),
Worcester (MA), USA
T: +1 508 898 1501
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Mirick, O’Connell, DeMallie & Lougee, LPP
is a full-service business law firm with offices in
Worcester, Westborough, and Boston, Massachusetts, USA. Excellence in work. Excellence
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Jessica E. Murphy, Esq. is Of Counsel in
the Litigation Department, Construction
Group and Creditors’ Rights, Bankruptcy

few exceptions, have the same legal
effect as paper documents and wet
ink signatures. Contracts, signatures,
or records shall not be denied legal
effect solely because they are in
electronic form or because an electronic
signature was used in its formation.

The laws do not limit the type or form
of electronic signature available for use.
Any electronic symbol or process that
shows your agreement with a document
or terms is acceptable. This includes a
cut-and-paste image of your signature,
typing your name, “/s/” signature or an
e-sign software. An electronic signature
is valid under UETA and ESIGN if
it satisfies four (4) requirements:
1. Intent to be bound. An electronic
signature, like a traditional wet ink
signature, is valid only if the party
intended to execute the document.

Jessica E. Murphy

and Reorganization Group. Her practice focuses on counseling clients and litigating on
credit and collection issues, commercial disputes and construction cases.

2. Consent. A party must consent to do
business electronically. Establishing
consent in a business-to-business
transaction can be a simple term
in the agreement or by pattern and
practice, but consumer transactions
require additional protections
to show informed consent.
3. Association of the signature with the
document. There must be evidence
that the electronic signature
belongs to the document signed.

4. Retention of the electronic
signature in a form capable
of accurate reproduction.
It is not difficult to properly use
electronic signatures in business,

but it requires more than simply
digitizing existing contracts and
forms. Different applications also
require analysis of the best type of
electronic signature to minimize the
risk of fraud. Companies transacting

business in or with the United States
should verify compliance with the
UETA and ESIGN and develop best
practices to insure their electronic
contracts are enforceable.

Resolving
Construction Disputes
in the UK: Adjudication
By Steven Docherty
In the UK, many construction project
disputes are decided by adjudication
– a form of dispute resolution.
The aim is to provide a quick and costeffective mechanism for improving
cash-flow during a construction project.
Before 1996, disputes between parties
in a construction project were decided
by the courts or in arbitration. The
costs meant wealthier employers and
contractors were at an advantage. Subcontractors often struggled to cope with
the costs, especially where the dispute
was what caused their lack of funds,
and “Pay When Paid” clauses (where
a main contractor would only pay a
sub-contractor once it had been paid)
were allowed. As a result, many small
companies were unable to seek payment,
and in some cases, had to close down.
The adjudication procedure has
changed the balance of power. The
right to adjudicate can’t be removed by
contract. An adjudication can be started
at any time in a construction project.
The adjudication process is swift and
cost-effective. An adjudicator usually
has to reach a decision within 28 days,
and the cost awards are more restricted

GGI member firm
Wright, Johnston & Mackenzie LLP
Law Firm Services
Glasgow, Scotland
T: +44 141 248 3434
W: www.wjm.co.uk
Steven Docherty
E: sd@wjm.co.uk
Wright, Johnston & Mackenzie LLP is an
independent Scottish law firm offering the
full range of corporate, dispute resolution,
and private client services. They are GGI’s
sole Scottish member.
Steven Docherty, is Head of Conflict
Resolution, specialising in construction and
property disputes, as well as debt recovery

than in court or arbitrations. Typically,
a losing party will not only be liable to
reimburse the adjudicator’s costs but
has to pay their own costs (win or lose).
Importantly, the decision of an
adjudicator is binding on parties. This,
and the speed of the procedure, has
led to a “pay first and argue later”
ethos – even if a party thinks the
decision is wrong, it must usually still
be implemented. A later court may
decide differently, but the adjudicator’s

Steven Docherty

and insolvency. He is a member of the Chartered Institute of Arbitrators.

decision binds parties in the meantime.
An adjudicator’s decision can usually
only be challenged in court if they’ve
breached natural justice or exceeded
their authority, but those cases are rare.
Courts tend to enforce adjudicators’
decisions wherever possible. In
addition to payment disputes,
adjudication is now used to decide
a much wider range of issues and
is a useful tool in the management
of UK construction projects.
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Russia’s Legal System:
Better Than Its Reputation
By Ekaterina Kabanova
The legal system of Russia belongs to
the civil law system. Case law is not
binding, except for decrees of the high
courts. The civil procedure is governed
by two procedural laws – the Civil

GGI member firm
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Auditing & Accounting, Tax
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T: +7 495 662 33 30
W: www.kbk-accounting.de
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KBK Accounting is a reputable
outsourcing firm and provider of a wide
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interim management.
Ekaterina Kabanova
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Procedural Code (CPC) and the Arbitrazh
Procedural Code (APC) for commercial
disputes between companies.
Enforcement proceedings are
regulated by a separate law: The
Law on Enforcement Proceedings.

Ekaterina
Kabanova
Corporate Department and has over
10 years’ experience in providing
legal advice in company restructuring
and employment matters.

On 01 October 2019, important
structural amendments to the CPC
came into force, which changed
the structure of the courts of the
general jurisdiction. Also, since
October 2019, so-called “class
action lawsuits” were introduced in
Russia, in particular to strengthen the
protection of rights of consumers in
product liability cases and citizens
in damage claim cases regarding,
for instance, public transportation
and environmental matters. Another
important practical fact is that the
court procedures in Russia are
digitalised, which means that the
procedures can be followed online
and applications, etc., be filed online.
Jurisdiction clauses between
parties are generally allowed under
Russia law, unless Russian law
provides for exclusive jurisdiction
of Russian courts, e.g., for disputes
arising from immovable property
in Russia or bankruptcy cases of
Russian legal entities and corporate
disputes regarding Russian legal

entities, except cases where there
is an arbitration clause in favour
of an arbitration institution which
has registered procedural rules on
corporate disputes in Russia.
Also, foreign judgements can
be recognised and enforced in
Russia, if the application for such

recognition is approved by the court
of first instance in Russia. However,
foreign judgements are generally
only recognised if this is provided
for by a bilateral or multilateral
international treaty or based on
the principle of reciprocity. The
majority of foreign judgements
are not recognised in Russia.

Russia is a member state of the New
York Convention on the Recognition
and Enforcement of Arbitral Awards
of 1958. The major Russian arbitration
institution is the International
Commercial Arbitration Court at the
Chamber of Commerce and Industry
of the Russian Federation (ICAC).

The Long-Awaited Law on
Arbitration Is Almost Here!
By Nensi Seferi
Arbitration in the Republic of Albanian
has been part of the domestic legal
system since the adoption of the Code
of Civil Procedure in 1996. However,
such a dispute resolution instrument,
maybe due to a post-communist
Albania, never become popular.
The arbitration provisions were
repealed on 2013, and since then
there has been a legal vacuum
on arbitration procedures.
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Gjika & Associates, established in
2013, has over ten employees. The firm
specialises in the fields of energy, oil
and gas, and real estate sectors, as well
as M&A related to power projects.
Nensi Seferi joined Gjika & Associates
Attorneys at Law as an Associate in
December 2017. She graduated
from the Tirana University,
Faculty of Law and holds an

MS in public law. She has experience in
consulting and due diligence and has been
regularly involved in drafting contracts and
advising clients in relation to corporate and
business law, real estate, public procurement
and concession law, energy and natural
resources, intellectual property, etc.

The purpose of the published draft
law is to establish the principles for
domestic and international arbitration
in Albania, to create the necessary legal
basis for the exercise of the arbitrator
profession, the rules and the procedure
to conduct an arbitration proceeding,
as well as the criteria to recognise
or execute the arbitral awards.

to recognise the award and the
arbitration agreement, as well as
provisions of the UNICITRAL model
law, improving the procedure for the
recognition and enforcement of the
international arbitration awards.

The draft law contains adapted
provisions of the New York Convention,
namely provisions governing in
principle the obligation of the state

The approval of the draft law is
expected to have a positive impact
on all groups of interest, especially
foreign investors, due to the neutrality

of the arbitration process which is
based on the parties’ autonomy to
choose the place, time, arbitrators,
rules, and the language in which
such proceedings shall take place,
as well as due to a faster, cheaper,
and more flexible proceeding
compared with the Albanian courts,
which are often criticised for long,
exhausting trials and delay in the
execution of the decisions.

However, the Ministry of Justice
has recently published the first
draft of a law on arbitration, based
on the UNICITRAL model law.
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Deepwater Horizon
Litigation: Class Action
Jurisdiction?
By Michiel Teekens
The Deepwater Horizon drilling-rig
explosion caused the largest marine
oil spill in the history of the petroleum
industry. The oil spill that began
in the Gulf of Mexico covered over
110,000 square kilometres of the
ocean surface and reached over 2,000
kilometres of shoreline. Besides the
personal tragedy, the oil spill caused
devastating short- and long-term
environmental effects. The Deepwater
Horizon rig was leased by BP, which
was confronted with various class
action lawsuits and investigations.
A Dutch class action based on article
3:305a Dutch Civil Code was filed
before the Amsterdam District Court
in the Netherlands by the Dutch
Association of Stockholders (the
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VEB) on behalf of all shareholders
that bought, held, or sold BP shares
between 2007 and 2010 through
an investment account at a Dutch

Michiel Teekens
the field of international law. TK has
established specific international teams
to provide international clients with
tailor-made services and information.
Michiel Teekens is an International
Corporate and Commercial Litigator
and Chair of the international
law team of experts in TK.

bank. The VEB argues that BP, seated
in the UK, made misleading and
false representations in its annual
accounts and public statements about
the causes of the oil spill and the
magnitude thereof, which resulted
in an extreme stock price drop and
thus damages for the shareholders.
The Amsterdam District Court and
Court of Appeal considered the VEB
claims related to purely financial
damage to an investment account
held in the Netherlands, which itself
is not a sufficient factor for Dutch
jurisdiction under article 7(2) Brussels
Recast Regulation (Erfolgsort). The
VEB filed cassation proceedings.
In its judgment of 14 June 2019, the
Supreme Court reviewed the relevant
case-law of the CJEU, namely the
Kolassa case, the Universal Music
case, the Löber case, and the E-date
case. The Supreme Court requested the
CJEU to provide a preliminary ruling.

One of the questions was if the E-date
case could imply that by providing false
or misleading information in a general
manner through public statements
and its annual accounts directed
to all its shareholders, and not to a
specific shareholder group, BP should

reasonably understand and expect it
could be sued in any and all countries
where its shareholders suffer damages
on their investment accounts. If this is
not the case, the follow-up question is
if there are additional circumstances
available to establish Dutch

jurisdiction, among those the classaction character of the proceeding.
The CJEU preliminary ruling might
provide additional insights in these
two interesting international issues.

New International Value Standards (IVS)

Several First-Time
Requirements for
Discount Rates and
Complex Capital Structures
By Olga Averin
The International Valuation Standards
Council (IVSC) consists of over
120 member organisations in 47
countries, including the US. The IVSC
develops, maintains, and updates
International Valuation Standards
(IVS) which cover the actions required
during a valuation assignment.
Here we will highlight the most
important provisions of the IVSC’s
latest extensive updates in IVS
2020, which replaces IVS 2017
and takes effect 01 January 2020.
Provisions include guidance on
discount rates and new sections
on complex capital structures.

Discount Rates
Within sections 50.34-40, in section
50.34, for the first time, IVS will
require documentation of the method
used and inputs selected to derive

GGI member firm
Prager Metis International LLC
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Tax
With 17 offices, mostl
throughout the USA
T: +1 212 643 0099
W: www.pragermetis.com
Olga Averin
E: oaverin@pragermetis.com
Prager Metis International LLC is
a top accounting firm providing a full
range of accounting, audit, tax, and
advisory services to domestic and
international clientele in a wide range
of industries. With 17 offices worldwide,
they have a level of expertise and a
unique global presence that makes
their clients’ world, worth more.
Olga Averin is a Partner at Prager
Metis. Her areas of concentration
include business and intellectual
property valuation, damage loss

Olga Averin
calculations, and forensic examinations.
She has been involved in valuations for
matrimonial dissolutions, shareholder
disputes, estate and gift tax purposes,
and buy/sell transactions and has
testified as an expert in the Supreme
Court of New York, The Federal Court,
Eastern District of New York, and the
International Court of Arbitration.
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discount rates. Section 50.36 is
combined with Section 50.37, which
lists methods valuers might employ.
Section 50.36 will require valuers to
consider the risk of achieving the
forecast cash flow of the asset when
developing the discount rate.

guidance for allocating the entire
enterprise value across various classes
of economic or control rights.

Complex Capital
Structures

In section 130.5, IVS allows valuers
to use any reasonable method
to determine the value of equity
or a class of equity, including: a)
current value method (CVM), b)
option pricing method (OPM), and
c) probability-weighted expected
return method (PWERM).

In sections 130.5-8 of the IVS 200
Asset Standards, effective 15 January
2020, for the first time IVS includes

According to section 130.7, valuers
should consider any potential
differences between a “pre-money”

and “post-money” valuation,
particularly for early stage companies
with complex capital structures.
For example, an infusion of cash
may impact the enterprise’s overall
risk profile and its relative value
allocation between share classes.
And finally, section 130.8. instructs
valuers to consider recent transactions
in equity, or a particular class of
equity, and ensure assumptions
used in the subject valuation reflect
changes in investment structure
and changed market conditions.

Orders of Russian
Courts in Support of
Arbitration Proceedings
By Ilia Rachkov
and Anna Shcherbakova
Claimants who brought their lawsuits
before international arbitration
outside Russia may require
assistance from Russian courts to

impose interim measures on the
respondent or third parties whose
property is located in Russia.
As a rule, interim measures are
available at any stage of the
arbitration proceedings and even

1 Art. 90 (2) and Art. 99 APC.
2 Para. 36 of Resolution No. 53 of the Plenum of the
Supreme Court of the Russian Federation “On Performing
of Assistance and Control Functions in Relation to
Domestic Arbitration and International Commercial
Arbitration by the Courts of the Russian Federation”,
dated 10 December 2019 (hereinafter – Plenum No. 53).
3 Para. 51 of Resolution No. 23 of the Plenum of the
Supreme Court of the Russian Federation “On
Consideration by Arbitrazh Courts of Economic
Disputes Involving Cross-Border Relations”, dated
27 June 2017 (hereinafter – Plenum No. 23).
4 Art. 90 (2) APC.
5 Ruling of the Arbitrazh court of the Samara region
dated 12 January 2016, case No. A55-22/2016.

prior to filing a lawsuit(1), for
arbitrations seated both in Russia
and abroad(2) as well as for domestic
and international arbitrations(3).
In order to obtain an interim measure
a claimant has to demonstrate that:

6 Art. 91 (2) APC, Para. 36 of Plenum No. 53.
7 Para.10 of Resolution No. 55 of the Plenum of the
Supreme Arbitrazh Court of the Russian Federation
“On Granting Interim Measures by the Courts”, dated
12 October 2006 (hereinafter – Plenum No. 55).
8 Para.10 of Plenum No. 55.
9 Information letter No. 78 of the Supreme
Arbitrazh Court of the Russian Federation “On the
Case Law of Granting Interim Measures by the
Arbitrazh Courts”, dated 12 October 2004.
10 Para. 29 of Information letter No. 158 of the Supreme
Arbitrazh Court of the Russian Federation “Overview
of Arbitrazh Courts Practice Concerning the Cases
Involving Foreign Parties”, dated 09 July 2013.

A failure to grant such measures
will result in i) difficulty or
impossibility in enforcing the
arbitral award, and ii) considerable
loss for the claimant(4). The
claimant has to demonstrate to
the court a real risk of dissipation
of assets by the respondent(5).
Requested interim measures
are compatible with the claim
submitted to the arbitral tribunal(6)
and are reasonable and valid(7).

GGI member firm
Nektorov, Saveliev & Partners
Law Firm Services
Moscow, Russia
T: +7 495 646 81 76
W: www.nsplaw.com
Ilia Rachkov
E: ilia.rachkov@nsplaw.com
Anna Shcherbakova
E: anna.shcherbakova@nsplaw.com
Nektorov, Saveliev & Partners is a law
firm established in 2006 in Moscow, Russia

Granting the interim measures
will ensure a balance between
the interests of the parties to
the dispute, and will prevent the
infringement of public interests
and the interests of third parties(8).
The dispute is arbitrable(9) and the
arbitration agreement is valid.
Interim measures have not been
taken by the foreign arbitration
and are not performed on a
voluntary basis (in case the dispute

falls within the competence of
the foreign arbitration)(10).
The most frequent reason why Russian
courts refuse to grant interim measures
is the lack of evidence to the effect
that i) the enforcement of the award in
the future would be impossible and/
or ii) there is a real risk of dissipation
of assets by the respondent. In
general, Russian courts grant interim
measures in support of international
arbitration more frequently than in
the past, but still relatively rarely.

Anna
Shcherbakova

Ilia Rachkov

and focuses on providing comprehensive
legal solutions to corporate and private
clients under Russian and English law.
Their main practice areas are public-private
partnership, tax, corporate
and M&A, arbitration and
litigation, banking and
finance, investments, and

real estate. They provide legal support to
clients in Russia, CIS countries (Belarus,
Kazakhstan, Ukraine), and worldwide.
Ilia Rachkov specialises in
dispute resolution, arbitration,
and international trade law.
Anna Shcherbakova specialises in dispute
resolution in insolvency proceedings.
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Commercial Lease
Disputes in Ireland: A
Recent History and Overview
By Tom O’Byrne
Commercial lettings in Ireland have
had a turbulent decade. The financial
crisis took its toll on the sector. The
National Asset Management Agency
(NAMA), founded in 2009, acquired
loans valued at EUR 77 billion and
broad powers to manage its portfolio.
Bailouts, Troika rules, insolvencies, and
the blame-game led industry discourse.
The sector has seen a remarkable
resurgence. Cranes again dominate
city skylines. Record transactions grace

the business pages. International
investors, funds, and trusts have
joined the fray. The success of
the FDI sector drives demand.

tier market has emerged. Much
of the litigation still concerns
onerous pre-2010 leases.

Juxtaposed against this is the retail
sector volatility. The effect of Brexit
is uncertain. Rural areas and lowergrade lettings have not recovered. The
residential sector is undersupplied.
Many continue to struggle.

As a common law jurisdiction, the Irish
legal system is similar to others of this
provenance – notably England and
Wales. Many pre-independence statutes
continue to affect commercial lettings.
A Bill to modernise commercial landlord
and tenant law has stagnated since 2011.

In these peaks and troughs,
commercial landlord and tenant
disputes have continued. A two-

Much Irish legislation has been led by
EU law, especially in environmental
and planning – this is a litigious area.

While facets of Irish law on
commercial leases will be familiar to
overseas practitioners, a rich body of
distinct jurisprudence and legislation
exists. The laws on contractual
interpretation, equitable reliefs,
rent review, dilapidations, break
options, consents, and forfeiture,
all feature important elements
particular to this jurisdiction.
Irish insolvency procedures, such
as examinership and liquidation,
are a key component.
A recent trend has seen tenants seek
to apply insolvency proceedings
of other jurisdictions under EU
recognition rules to restructure
leases. The interplay between this
and Irish property / constitutional
law has proven contentious.
O’Flynn Exhams has acted in many
such cutting-edge commercial lease
disputes and is particulary well
placed to advise on these matters.

GGI member firm
O’Flynn Exhams LLP
Law Firm Services
Cork, Ireland
T: +353 214 27 77 88
W: www.ofx.ie
Tom O’Byrne
E: tob@ofx.ie
O’Flynn Exhams LLP is a leading
commercial law firm, known for delivering
an excellent service and solutionsdriven business law advice. Based in
Cork, Ireland, O’Flynn Exhams provides
expert legal services to a wide range of
domestic and international clients in the
corporate, real estate, financial services,
tech, retail, utilities, education, insurance,
construction, agri-food, public, and
energy and natural resources sectors.
Tom O’Byrne is a Partner in the
litigation and dispute resolution
department of O’Flynn Exhams,
focusing on commercial litigation.
Tom regularly acts in high-profile

Tom O’Byrne
commercial lease disputes before the
Commercial List of the High Court. Tom
also has considerable experience in
judicial review, professional negligence
actions, company law applications, crossborder insolvency matters, regulatory
proceedings, and disputes in the energy
and financial services sectors. Tom also
supports the firm’s transactional teams
in advising on complex landlord and
tenant law and planning law matters.

Disputes
Between Entrepreneurs:
Faster, Simpler, but...
More Expensive
By Marzanna Sobaniec
The most significant amendment
to the Polish Code of Civil
Procedure in 30 years entered into
force on 07 November 2019.
What should entrepreneurs know?
1. Witness hearings will become a last

resort. They will only be admitted
when other evidence has been
exhausted or is lacking, and the
facts relevant for the settlement
of a case have not been clarified.
2. Core contractual events or
milestones will have to be
documented. The outcome

of a future legal process may
depend on this foresight.
3. The primacy of documentary
evidence will affect not only
court proceedings resulting from
contracts already performed,
but also contracts in progress.
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4. An unenforceable judgment of the
court of first instance, in particular
awarding a monetary sum that
is not been final and binding,
will already constitute a security
title, allowing for the claimant
to seize the awarded amount
from the unsuccessful party.

GGI member firm
Penteris
Law Firm Services
Warsaw, Poland
T: +48 22 257 83 00
W: www.penteris.com
Marzanna Sobaniec
E: marzanna.sobaniec@penteris.com
Penteris is a law firm combining
in-depth expertise, robust advice, and
a pan-regional reach. They boast a
team of seasoned dispute-resolution
specialists under one roof. Their
strong project-management skills are
particularly important for complex,
inter-connected disputes. They ensure
comprehensive project management and
cross-coordination of all related cases,
in addition to court representation.
Marzanna Sobaniec is a Polish
Attorney-at-Law and Partner of

5. The parties to a dispute will be
able to agree to exclude particular
evidence as inadmissible in the
course of a dispute based on
a specific legal relationship.
6. The maximum fee for claims will
be double and will amount to

Marzanna
Sobaniec
the dispute resolution practice at
Penteris. Handling multi-jurisdiction
cases ranging from real estate, energy,
banking, FMCG, and construction, she
works with diverse businesses from
both the private and public sectors.
Marzanna’s broad experience in litigation,
arbitration, and mediation sees her find
the most effective dispute strategies
and business solutions for her clients.

PLN 200,000 where the amount
in dispute is PLN 4 million or
higher (previously, the fee was
capped at PLN 100,000).
7. Applications for securing a pecuniary
claim filed prior to bringing legal
action, previously subject to a fixed
fee of PLN 100, will be subject to
a fee corresponding to 1.25% of
the amount in dispute and may
be as high as PLN 50,000.
8. The ruling of the court of
first instance should be
rendered no later than within
six months from the date of
the statement of defence.
9. Regardless of the outcome
of the case, the court will be
able to charge the costs of the
proceedings, in whole or in part,
to a party that does not attempt
to resolve the dispute amicably.
10. As a rule, entrepreneurs will not
be able to make additional claims,
change the addressee of the
claims, or modify the claim itself
once proceedings have begun.
Please read the full version of
the article on GGI Forum.

The Changing Landscape
of Class-Action Litigation
Funding in Australia
By Andrew Lacey and Benjamin Brady
Since the landmark Money Max
decision of 2016, Common Fund
Orders, which oblige all group
members in a class action to pay a
proportionate share of a litigation
funder’s commission out of the
proceeds of a judgment or settlement,
have helped nurture a thriving
class-action regime and litigationfunding industry in Australia.
The High Court’s recent decision
in BMW and Brewster & Anor;
Westpac & Anor and Lenthall & Ors
[2019] HCA 45 caused a major
setback to this burgeoning industry
in finding that common fund
orders are not permitted at the
interlocutory stage of a proceeding.
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Andrew Lacey
E: andrew.lacey@mccabecurwood.com.au
Benjamin Brady
E: benjamin.brady@mccabecurwood.com.au
McCabe Curwood is a multi-disciplinary
law firm. With a focus on technical
excellence, McCabe Curwood provides
astute and commercial legal solutions
for its clients tailored to their current
and future business objectives. McCabe
Curwood distinguishes itself from other
legal service providers by offering legal

However, the State of Victoria may
soon become the forum of choice
for Australian plaintiff class action
lawyers because its government
has recently tabled a bill to allow
American-style contingency fee
remuneration for class action lawyers
(the Justice Legislation Miscellaneous
Amendments Bill 2019 [the Bill]).
The Victorian Law Reform
Commission argues that by allowing
lawyers to receive a percentage of
the settlement or award, in return
for indemnifying the lead plaintiff
for any adverse costs orders and
orders for security of costs, the Bill
would improve access to justice by
lowering the risk for a potential lead
plaintiff. Further, the cost exposure
to the lawyer if the action were

unsuccessful would help ensure that
only meritorious claims are pursued.
Critics of contingency fee arrangements
argue that the Bill may encourage
an erosion of lawyers’ professional
independence by creating a conflict of
interest, for instance by pressuring a
client to settle rather than increasing
their cost exposure by running the
matter all the way to a final hearing.
If the Bill is passed into law, as is
expected, it may also provide a “backdoor” for litigation funders to get the
“funders’ premium” by funding a
class action in return for a share of the
lawyers’ contingency fee. In any event,
it would appear that change is the only
constant in the short to medium term
future for litigation funding in Australia.

Andrew Lacey
services that focus on the client’s needs.
Andrew Lacey is the Managing Principal
of McCabe Curwood. He also heads McCabe
Curwood’s Litigation and Dispute Resolution
Group. He acts for numerous medium to large
Australian and international businesses across
a variety of industries including manufacturing,
property, insurance, and finance.
Benjamin Brady is a Senior Associate in
McCabe Curwood’s Litigation and Dispute

Benjamin Brady
Resolution Group. He has extensive
experience in commercial and contractual
matters, equity and corporations’ law,
and has represented clients in numerous
complex multiparty matters heard in the NSW
Supreme Court and the Court of Appeal.

FYI – GGI LDR NEWS | No. 12 | Spring 2020

19

20

Contacts
GGI | Geneva Group International AG
Schaffhauserstrasse 550
8052 Zurich, Switzerland
T: +41 44 256 18 18
E: info@ggi.com
W: www.ggi.com
W: www.ggiforum.com
Please let us know what you think
about FYI - Litigation & Dispute Resolution News. We would welcome any
feedback. If you wish to be removed
from the mailing list, please email
info@ggi.com.

Responsible Editor
in charge of Litigation &
Dispute Resolution content:
Dr Karl Friedrich Dumoulin
Global Vice Chairperson of the
GGI Litigation & Dispute Resolution
Practice Group
E: dumoulin@fps-law.de
GGI member firm
FPS Partnerschaftsgesellschaft
von Rechtsanwälten mbB
Law Firm Services
Königsallee 60 C (KÖ-Höfe)
40212 Dusseldorf
Germany
T: +49 211 302 015 14
W: www.fps-law.de

