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Editorial
Dear members

We are proud to present to you the
Spring Edition of the FYI Labour &
Employment Law Newsletter. You
will find various contributions from
employment law experts on current
topics, such as what to watch out for
if you pay your employees in Bitcoin, a
new tax-friendly bonus reward system
in Belgium, and the growing issue
of wage theft in Australia. Two of
our member firms also pay attention
to the US National Labor Relations
Board that continues to reverse course
on previous Obama-Era Reforms.
Over the past years, our Practice
Group has grown to almost 100
members and we aim for further

expansion. This enables us to
improve information exchange
through webinars and meetings.
You are cordially invited to make
an active contribution, during one
of our upcoming meetings.
We would like to thank all the
member firms that have contributed
to this edition and hope that you
will enjoy and benefit from the
updates from all over the world.
Kind regards
Jeffrey L. R. Kenens
Global Chairperson of the
GGI Labour & Employment Law
Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Bitcoin Compensation
Hurdles: Borderless Money
in a Bordered World
By Bryan F. Jacoutot
Bitcoin, the world’s first and most
popular cryptocurrency, continues
its rapid ascent into mainstream
consciousness. Initially developed as
a method to circumvent traditional
financial structures for internet-based
transactions, it is increasingly seen as
a potentially viable payment method
for legacy structures like employment.
For a variety of reasons, employers
around the world are asking whether
they can legally pay their workers in
Bitcoin. But even the most enterprising
and innovative employers quickly
see the tension develop between the
borderless nature of Bitcoin and the
highly regulated, border-dependent

GGI member firm
Taylor English Duma LLP
Law Firm Services
Atlanta (GA), USA
T: +1 678 336 7191
W: www.taylorenglish.com
Bryan F. Jacoutot
E: bjacoutot@taylorenglish.com
Taylor English Duma LLP is a fullservice law firm headquartered in Atlanta.
The firm represents all types of clients –
from Fortune 500 companies to start-ups
to individuals. A 2018 recipient of the

sphere of employment law. Indeed,
the sheer volume of jurisdictions and
the lack of broad understanding of
Bitcoin effectively forecloses the idea
to all but the most risk tolerant of
organisations. For those organisations
that are ready to take the plunge, there
are a number of issues to consider.
First and foremost, employers need to
understand their specific jurisdiction.
In the US, for example, employment
law is highly localised. The federal
government often sets a foundation
with respect to certain employment law
issues, but individual states and even
localities build upon that foundation,
creating an even more regulated
atmosphere for businesses operating
within their jurisdiction. The term

Bryan F. Jacoutot
Forbes Small Giants award, the firm is
the Georgia law firm member of GGI.
Bryan F. Jacoutot is an Employment
Attorney with Taylor English Duma.
He represents employers of all
sizes, counselling them on proactive
compliance measures as well as providing
representation in litigation. He frequently
writes and speaks about the impact of
Bitcoin on the global economic system.

“wages” in American employment
law provides a good illustration.
The Fair Labor Standards Act requires
wages generally be paid “in cash or
negotiable instrument payable at par”,
but it is not entirely clear whether
Bitcoin fits within this definition
or any of its exceptions. Even if it
does, some states add a secondary
layer of compliance. For example,
Texas and Michigan both have laws
requiring employees be paid in
US currency. While Bitcoin may be
“wages”, it is clearly not US currency.
The issue of calculating taxes creates
an added wrinkle for employers.
Because the IRS classifies Bitcoin as
property, it is likely that employees and
employers will have to calculate capital
gains taxes and losses each time an
employer uses Bitcoin as a means of
compensation. This, of course, is in
addition to each employer’s regular
withholding requirements and each
employee’s income tax requirements.
Notwithstanding these potential
burdens, which are by no means all
encompassing, some employers may
seek to attract top tech talent and
other forward-thinking individuals
through Bitcoin compensation
packages. Thankfully, it’s not all doom
and gloom for such organisations.
Perhaps the best currently workable
solution for paying employees in
Bitcoin in the US is by utilising
a service that converts US dollar
payments to Bitcoin at or near

...next page
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the time of payment. They could
also limit this payment to only a
certain portion of the employee’s
overall compensation (perhaps
to bonuses or commissions).
This alleviates many of the abovedescribed burdens for employers
while allowing them to participate in
the bourgeoning Bitcoin economy.
For those who want to fully embrace
the technology by solely utilising
the Bitcoin network, the best option

at this time is to limit payment to
independent contractors or via a
grant system. While these options
contain their own drawbacks, much
of the burden surrounding wages and
employment-related taxes in the US
is limited to the employee-employer
relationship. Where independent
contractors are concerned,
organisations generally enjoy a greater
degree of compensation flexibility.
Eleven years since it burst on the

scene, Bitcoin shows no signs
of disappearing any time soon.
While the vast and varied global
regulatory landscape catches up to
this new technology, there are a few
ways enterprising employers can
responsibly experiment. But caution
should prevail. Every jurisdiction
represents unique challenges, and
borderless money like Bitcoin was
not built with an eye toward the
legacy systems employers remain
obligated to operate within today.

Growing Issue of
Wage Theft in Australia
By Nicola Martin and Kate Staude
In Australia, there has been
increased scrutiny by the Fair Work
Ombudsman (FWO), the regulator,
on employer underpayment
of wages or “wage theft”, as it
is commonly known. George

GGI member firm
McCabe Curwood
Law Firm Services
Sydney, Australia
T: +61 2 9265 3249
W: www.mccabecurwood.com.au
Nicola Martin
E: nicola.martin@mccabecurwood.com.au
Kate Staude
E: kate.staude@mccabecurwood.com.au
McCabe Curwood is a multi-disciplinary
law firm, providing astute and commercial
legal advice. By emphasising technical
excellence and commitment to quality,
the firm offers clients pragmatic legal
solutions to help achieve current
and future business objectives.

Calombaris of MasterChef fame,
Heston Blumenthal, Subway, and
supermarket giant, Woolworths, are
just a few big names which have
been associated with significant
and systemic underpayment of
staff. The underpayments total
at least AUD 500 million.

Nicola Martin
Nicola Martin is a highly experienced
Employment Lawyer who heads the
Employment Group at McCabe Curwood.
Nicola provides a full service of employment
relations, industrial relations, and HR
advice to her clients, both in contentious
and non-contentious matters.
Kate Staude is a Consultant in the
Employment Team at McCabe Curwood.

Underpayments are generally caused by
a misinterpretation of what employees
are legally entitled to be paid. There are
currently 122 Modern Awards (which
regulate the terms and conditions of
employment in certain industries and
for certain occupations), and each
award has multiple clauses addressing

Kate Staude
She advises on a range of employment
law matters, including compliance with
Australian employment legislation.

minimum rates of pay, overtime, and
other safety net entitlements which differ
from job to job, skill level, and industry
to industry. Often underpayments arise
from misinterpreting these provisions.
Unfortunately, small errors over a long
period can expose employers to the
risk of substantial financial penalties.
Underpayments can also arise when
employers pay an annualised salary in
compensation for all entitlements an
employee would have otherwise been
entitled to under the Modern Award,
but the annual amount falls short.
The FWO has far-reaching powers of
investigation, including power to enter
employers’ premises, to inspect any
records and documents, or to interview
anyone. Breaches of the Fair Work
Act 2009 (Cth) can lead to orders for
the repayment of the underpayments
and attract penalties. In cases of
serious and deliberate contraventions,
penalties can be as much as AUD
126,000 per contravention for
individuals, and AUD 630,000 per
contravention for companies.

Directors, managers, and HR
representatives found to have
been knowingly involved in the
underpayment of employees may also

be personally fined. Employers are well
advised to ensure their payroll team
is properly resourced and their payroll
procedures are regularly audited.

US National Labor
Relations Board Changes
Course on Employee Email
By Jessica Thaller-Moran
and Elizabeth L. Troutman
Employers who revised their electronic
communication policies under the
US National Labor Relations Board’s
(NLRB) Purple Communications
standard may want to head back to the
drawing board (again) in the new year.
In Caesars Entertainment d/b/a Rio

All-Suites Hotel and Casino, the
NLRB rescinded the 2014 Purple
Communications restrictions
that precluded employers from
restricting employee use of employer
email systems. In its place, the
NLRB reinstated its position that
employers may regulate employerprovided equipment, including
email, so long as the restrictions
are substantively neutral – meaning

that if restrictions are imposed, they
are imposed across the board and
not specifically on union activities or
discussions of working conditions.
The NLRB carved out an explicit
exception for circumstances in which
employer-provided email is the only
reasonable means for employees to
communicate with one another

...next page
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in non-working time. In that case,
employees must be permitted to
communicate with one another
using employer-provided email.
The Caesars Entertainment holding
gives employers more liberty to regulate
employee use of email, but employers
should tread carefully. A request for
reconsideration is pending before
the NLRB on grounds that conflict of
interest rules should have precluded
one member from participating in
the Caesars Entertainment decision.
In addition, assuming the Caesars
Entertainment holding stands, the
liberty it affords employers is not
limitless. Employers who are tempted
to ratchet up regulation should
be cognisant that discriminatory
application of otherwise neutral policies
may still land them in hot water. In
addition, employers should consider
their legal obligations under other
federal laws, including their legal
obligations to prevent harassment
and discrimination in the workplace.
Please contact Brooks Pierce
attorneys Jessi Thaller-Moran and
Elizabeth Troutman for assistance in
employee matters related to employee
communications and speech.

GGI member firm
Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP
Law Firm Services
Greensboro, Raleigh, and Wilmington
(NC), USA
T: +1 336 373 8850
W: www.brookspierce.com
Jessica Thaller-Moran
E: jthaller-moran@brookspierce.com
Elizabeth L. Troutman
E: etroutman@brookspierce.com
Brooks, Pierce, McLendon,
Humphrey & Leonard, LLP, is a fullservice corporate law firm providing
innovative and comprehensive legal
services to businesses, organisations,
and individuals worldwide.

Jessica
Thaller-Moran
Jessi Thaller-Moran seeks to help
companies thrive by providing solid, timely
employment law counsel and dispute
resolution strategies. She has advised
companies on wage and hour issues,
FMLA/ADA compliance, Title VII and
other discrimination claims, as well as
non-competition and other agreements.
Elizabeth Troutman regularly
counsels clients on compliance with

Elizabeth L.
Troutman
state and federal employment laws,
employee speech and communication
issues, employment discrimination
matters, and the particular challenges
facing educational institutions.

What do Employers Need
to Know about Cannabis
Edibles in the Workplace?
may have slower reaction times,
reduced ability to focus and may
become sleepy. This can impact
their ability to operate machinery or
motor vehicles, posing challenges
for safety-sensitive workplaces. The
Criminal Code makes impairment
while driving a serious offence,
regardless of whether it’s caused by
alcohol or cannabis. There is still zero
tolerance for impaired employees
driving road-building machines or
commercial vehicles, which include
those that require a class A to F
licence or a Commercial Vehicle
Operator’s Registration (CVOR).

By Maria Tassou
In October 2019, approximately
one year after recreational cannabis
became legal in Canada, changes
were made to the Cannabis Act
by way of regulations dealing
with edible cannabis, cannabis
extracts and cannabis topicals.
Under the Ontario Occupational
Health and Safety Act employers
have an obligation to ensure
they maintain a safe workplace.
They should be aware that the
effects of impairment through the
consumption of edible cannabis last
several hours longer than vaping or
smoking. If an employee consumes
edibles hours before starting their

GGI member firm
Pallett Valo LLP
Law Firm Services
Mississauga (Greater Toront0, ON),
Canada
T: +1 905 273 30 22
W: www.pallettvalo.com
Maria Tassou
E: mtassou@pallettvalo.com
Pallett Valo LLP is one of Ontario’s
Top 10 Regional Law Firms. The firm
practices in the areas of business law,
commercial litigation, commercial real
estate, construction, insolvency and
corporate restructuring, employment and
labour, and wills, estates, and trusts.
Maria Tassou is a member of the
Employment and Labour Practice Group.

shift, they may still be impaired
when they show up to work.
Employees who consume edibles

Maria Tassou
Her practice focuses on employment
law, administrative law, workplace
investigations, management training,
and privacy law. Maria also serves
as Privacy Officer for the firm.

It can also be difficult for an employer
to know if an employee brought
cannabis-based edibles into the
workplace as they can resemble
brownies, candies or cookies.
Now that cannabis-based products
have become legal, employers
should review and update their
existing policies. Updates may cover
workplace safety issues, productivity,
absenteeism, accommodation,
and consumption of cannabisbased edibles during lunch hours
or breaks. Employees need to be
trained on new workplace policies.
Managers and supervisors need
to be taught to recognize signs of
impairment in the workplace and
how to address these issues.
Employees need to know that being
impaired in the performance of their
duties through consumption of a
legal substance is still impairment
and can lead to disciplinary
action or termination.
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Liability of
General Directors in Russia
By Valeria Khmelevskaya
The Russian CEO, the General Director,
is the sole executive body of a company.
Compared to many other countries,
the general director in Russia bears
a significantly higher responsibility
in front of state authorities.
In general, the General Director bears
civil, administrative, disciplinary,
and criminal liability. The General
Director as the head of the company
bears the “officer’s liability” under the
Administrative Code, which provides
for fines and “disqualification”.

GGI member firm
KBK Accounting
Auditing & Accounting, Tax
Moscow, Russia
T: +7 495 662 33 30
W: www.kbk-accounting.de
Valeria Khmelevskaya
E: valeria.khmelevskaya
@kbk-accounting.de
KBK Accounting is a reputable
outsourcing firm and provider of a wide
range of services, including tax accounting
and bookkeeping, tax advisory, reporting and
compliance, HR, and interim management.
Valeria Khmelevskaya is a Partner,
Lawyer and Tax Consultant admitted to
practice in Russia. She has
over 17 years experience
of consulting in matters

One important particularity under
Russian law is that foreigners who
work in Russia with a work permit
can be banned from entering Russia
(or expelled) if they have received
two administrative fines (e.g. for
crossing a red light). Even though
this regulation has been heavily
criticised by all foreign business
associations in Russia, it remains
unchanged and creates a risk to
foreign CEOs working in Russia.

Valeria
Khmelevskaya
of Russian and international tax law. Ms
Khmelevskaya is also the Deputy Chair of
the Committee for Taxes, Reporting and
Controlling of the German-Russian Chamber
of Commerce (AHK) and recommended
attorney of the Austrian Foreign Trade
Centre Moscow (Österreichische
Außenhandelsstelle Moskau).

Certain administrative liability
can be legally shifted from the
General Director to employees (e.g.
regarding labour safety and personal
data protection), provided that
necessary internal regulations have
been correctly implemented and
an employee has been appointed
as the person in charge.
General Directors are therefore
well advised to have their liability
risks covered by a D&O insurance –
which is also available in Russia.
Under Russian law, the General
Director is obliged to act in the best

interest of the company, and to
exercise his rights and obligations
in good faith and reasonably.
A director is liable for damages which
have been caused to the company due
to his culpable actions or inactions.

The Russian Supreme Commercial
Court issued clarifications in 2013
concerning directors’ liability – which
practically extended their liability. One
of most important clarifications was
made inter alia with regard to tax or
administrative liability. The Supreme

Court made it clear that General
Directors have to take all necessary
and sufficient measures to ensure
the company complies with all its
public law obligations – otherwise
they are liable for the losses and
damages caused to the company.

UK Government
Forges Ahead with New
Off-Payroll Working Rules
By Stephen Ravenscroft
and Sylvia Mueller
The practice of individual workers
(contractors) providing services via
an intermediary (e.g., a personal
service company) is common in the
UK. It is considered beneficial to end
users of the contractors’ services
(clients) and contractors, as they are
not deemed employees of the client
(due to the intermediary), so no
Pay-as-You-Earn (PAYE) employment
tax withholdings arise. However,
the UK Government’s Revenue and
Customs Service (HMRC) is seeking
to end such perceived tax avoidance.
From 06 April 2020, the off-payroll
working rules (already applied to
the public sector) will also apply to
medium and large private sector
companies. Where, for tax purposes,
a contractor engaged by a client
would be deemed an employee but
for the intermediary, the entity paying
the intermediary (e.g. the client or an
agency) will need to operate PAYE.
The first question to determine
whether the rules apply is whether
the client falls within the “small”
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companies exemption. If not, the client
must take stock of UK labour provided
by contractors through intermediaries.
The client must take reasonable
care in deciding each individual’s
employment status for tax purposes.
To assist, HMRC provides a free online
Check Employment Status for Tax tool.
The client must then issue a Status
Determination Statement (SDS) to the
contractor, the intermediary, and any
agency providing the contractor. Even
if the client is based outside the UK, if

GGI member firm
Memery Crystal LLP
Law Firm Services
London, UK
T: +44 207 242 5905
W: www.memerycrystal.com
Stephen Ravenscroft
E: stephen.ravenscroft@memerycrystal.com
Sylvia Mueller
E: sylvia.mueller@memerycrystal.com
Founded in 1978, Memery Crystal is
recognised as one of the UK’s leading

they engage contractors in the UK, they
must still make the determination.
If the SDS is not provided, the
PAYE liability falls on the client.
It will likely become more expensive
for clients to engage contractors
via intermediaries because the
PAYE obligations will crystallise
a liability for employers’ and
employees’ National Insurance
contributions, and the loss of tax
efficiencies for the contractor.

Stephen
Ravenscroft
law firms in its specialist areas, including
employment law, and is regularly cited
in Chambers UK and The Legal 500.
Stephen Ravenscroft is a highly
experienced Employment Lawyer
and provides bespoke commercial
advice on sensitive and complex HR
issues, including those arising during

HMRC has recently launched
a review into how best to
implement the new rules.
Since this article was written, the date
of implementation of the extension
of the off-payroll rules in the private
sector has been postponed until 06
April 2021 to give businesses more
time to prepare given the current
impact of the coronavirus pandemic.

Sylvia Mueller
recruitment, departure, restructuring,
investigations, and disputes. He also
has extensively worked on cross-border
transactions and outsourcing projects.
Sylvia Mueller is a Trainee Solicitor
in the Employment Team at Memery
Crystal, having joined the firm in 2019.

Unused leave no longer
expires automatically due to
European legal requirements
By Pascal Verma
German vacation law provides
in § 7 para. 3 of the Federal
Vacation Act (BUrlG) that in a

running employment relationship
unused leave expires at the end
of the calendar year. The holiday
entitlement is linked to the respective
calendar year for which it arises.

Since 2009, the European Court
of Justice (ECJ) has issued various
verdicts that have resulted in a
change in the system of German
vacation law. This series also

includes the ECJ’s verdict dated
06/11/2018, C-684/16.
Up to this ruling, the Federal Labor
Court (Bundesarbeitsgericht - BAG)
had made exceptions to the fact that
vacations expire after the end of the
calendar year in only two cases:
(i) if the holiday cannot be taken during
the holiday year due to urgent
operational or personal reasons, the
holiday could be taken at any time
until 31/03 of the following year;
(ii) if the employee applied for the
granting of the leave but the
employer nevertheless did not
grant any leave; in this case the
BAG granted a substitute leave
which also led to the transfer of
the leave claim (see BAG, ruling
dated May 17, 2011, 9 AZR 197/10)
The ECJ´s verdict dated 06/11/2018
had the consequence that German
labour court case-law had to adapt
and downgrade the expiry of leave
at the end of the calendar year from
the normal case to the exceptional
case. In its verdict dated 19/02/2019,
9 AZR 541/15, the BAG therefore

concluded that the vacation only
expires at the end of the calendar year
if the employer fulfils an obligation to
the employee. According to the BAG
verdict, the employer’s obligation is
fulfilled if the employer expressly and
transparently informs the employee
about his existing leave entitlement,
requests him to apply for the existing

leave in time so that the leave can
be granted within the calendar year
and informs him that the existing
leave will expire if it is not applied
for in accordance with the request. If
this requirement is not fulfilled, the
employee’s vacation does not expire,
despite a provision to the contrary in
the Federal Vacation Act (BUrlG).

GGI member firm
nbs partners
Auditing & Accounting, Tax,
Law Firm Services
Hamburg, Germany
T: +49 40 44 19 60 01
W: www.nbs-partners.de
Pascal Verma
E: verma@nbs-partners.de
nbs partners is a multidisciplinary
association of certified public
accountants, lawyers, and certified tax
advisors with a focus on the audit and
advisory of small, mid-size and large
entities, as well as international groups
and high-net-worth individuals.
Pascal Verma is Attorney-at-Law
specialised in Labour Law and Partner

Pascal Verma

at nbs partners. He specialises in
advising employers on labour law and
companies on data protection law.
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Posting of Workers
to the Netherlands
By Paulien van der Grinten
According to the Posted Workers
in the European Union (Working
Conditions) Act (“WagwEU”), as of 01
March 2020, a notification obligation
will be applicable to workers posted
to the Netherlands. This duty to
notify applies to companies outside
the Netherlands performing (new)
services within the Netherlands using
posted workers. Posted workers in
this respect are employees who have
been sent by their employers to carry
out services in the Netherlands on a
temporary basis, in the context of a
contract of services, an intra-group
posting, or a hiring out through a
temporary agency. The notification
obligation also applies to selfemployed persons established outside
the Netherlands performing activities
in specific sectors of industry.
Please refer to the overview of
industries on www.postedworkers.nl,
to which a notification obligation

GGI member firm
TeekensKarstens advocaten notarissen
Law Firm Services
Alphen aan den Rijn, Amsterdam,
Leiden, The Netherlands
T: +31 71 535 80 00
W: www.tk.nl
Paulien van der Grinten
E: vandergrinten@tk.nl
TeekensKarstens advocaten notarissen (TK) is a full-service Dutch law firm
with extensive experience in the field of
international law. TK established specific
international teams to provide clients with
tailor-made services and information.

for self-employed persons
applies from 01 March 2020.
The Dutch Inspectorate SZW
monitors the compliance of the
WagwEU. Without a notification,
the Dutch Inspectorate SZW can

Paulien
van der Grinten
Paulien van der Grinten is an Attorneyat-Law at TK and part of the international
Corporate Employment Law team.

impose penalties on both the service
provider and the service recipient.
The notification obligation applies
primarily to the service provider and
has to be made before the workers
start their activities in the Netherlands.
The notification can be made online
(in English, German, and Dutch)
via www.postedworkers.nl from 01
February 2020. The notification has to
include the identity of the notification
party, company data, identities of the
employees, presence of A1 statements
or other proof substantiating payment/
withholding social premiums, etc.
Kindly note that a checklist is available.
The service recipient has to verify
whether the service provider has
notified the arrival and review
whether the service provider has
done so correctly. If the input of
the service provider needs to be
amended, the notification will be
sent back to the service provider.
Notification is complete upon
confirmation of the service recipient.

New Bonus Reward
System in Belgium
By Kris Bollen
Since January 2018, employers can
pay a tax-friendly profit premium
to their employees. Because the
premium offers many advantages,
it can count on much support.
The profit premium system allows
companies to distribute all or
part of the profit of an accounting
year to their employees. This is
done by decision of a general
meeting of shareholders.
The premium is exempt from personal
income tax as it is a system of profit
sharing. The premium is only subject
to a liberating tax of 7%. On the
other hand, the profit premium is
not deductible as a cost from the
corporate tax income. Consequently,
a corporation tax of 25% must be

GGI member firm
Konsilanto CVBA
Accounting, Tax, Advisory,
Corporate Finance,
Fiduciary and Estate Planning
Antwerp, Belgium
T: +32 3 443 75 50
W: www.konsilanto.be/en
Kris Bollen
E: kris.bollen@konsilanto.be
Konsilanto is a full-service accountancy firm. They offer an integrated
service to entrepreneurs and business
organisations, alongside their core activities in accountancy and tax consultancy
services. In particular, they try to assist

taken into account. In addition, the
employer will be exempt from social
contributions on this premium as
it is not considered as a salary. The
employee, however, must make a
solidarity contribution of 13.07%.

To prevent abuse, a number of
conditions were imposed:
The profit premium is an additional
remuneration component. It may
never be introduced to replace
an existing salary component,
premium, or other benefit.
The total amount of the profit
premium may never exceed 30%
of the total gross salary cost.

Kris Bollen
international companies with payroll
services in Belgium.
Kris Bollen is Partner at Konsilanto.
In his approach to the services Konsilanto offers, he gives particular attention
to delivering high-quality consultancy
services and to elucidating the various
facets within business practices. The
general approach to the stakeholders of Konsilanto is based on open
dialogue and mutual commitment.

Important to note is that the profit
premium has a collective character.
As an employer, you can opt for
an identical premium whereby all
employees receive the same amount
or the same percentage of their
salary. Or the employer can choose
for a categorised premium whereby a
different amount or percentage can be
allocated to each category of employees.
In any case, it is not possible to assign
this individually per employee.
The advantage of the profit premium is
that it enjoys favourable tax treatment
and sets simple conditions. It is a reward
system every company should look into.
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US National Labor Relations Board Continues
to Reverse Course on Obama-Era Reforms

What’s Old is New Again
By James J. La Rocca
and Joseph E. Santanasto
A hallmark of the National Labor
Relations Board during the Presidency
of Barack Obama was departing from
well-established precedent to the
benefit of labour unions. The Board
under the current administration
has not hesitated to revert back to
those well-established positions
that it historically maintained prior
to the Obama administration.
This past December alone, the Board
issued several decisions reinstating
prior precedent. More specifically:
1. In Valley Hosp. Med. Ctr., 368
NLRB No. 139 (2019), the Board
overruled Lincoln Lutheran of
Racine, 362 NLRB 1655 (2015) and
reinstated employers’ abilities to
stop deducting union dues from
employees’ pay checks when a

GGI member firm
Gibbons P.C.
Law Firm Services
Newark (NJ), USA
T: +1 973 596 4500
W: www.gibbonslaw.com
James J. La Rocca
E: jlarocca@gibbonslaw.com
Joseph E. Santanasto
E: jsantanasto@gibbonslaw.com
With 200 attorneys, Gibbons P.C. is a
leading law firm in New Jersey, New York,
Pennsylvania, Delaware, Washington,
DC, and Florida, ranked among the
nation’s top 200 by The American
Lawyer. The firm provides comprehensive
litigation and transactional services

collective-bargaining agreement with
a dues check-off provision expires.
2. In Caesars Entertainment Corp., 368
NLRB No. 143 (2019), the Board
overruled Purple Communications,
Inc., 361 NLRB 1050 (2014) and
reinstated employers’ rights to
limit the use of their computer
systems for business purposes.
3. In Apogee Retail, LLC, 368 No. NLRB
144 (2019), the Board overruled
Banner Estrella Med. Ctr., 362 NLRB
1108 (2015) and reinstated the
use of a balancing test to explore
whether employers could require
employees to keep workplace
investigations confidential while
the investigations are ongoing.
4. In United Parcel Service, Inc., 369
NLRB No. 1 (2019) the Board
overruled Babcock & Wilcox
Construction Co., Inc., 361 NLRB 1127
(2014), and reinstated its prior test,

James J. La Rocca
to clients ranging from dynamic
start-ups to the Fortune 100.
James J. La Rocca focuses his practice
on representing management in labor
and employment law matters,
including matters before the
National Labor Relations Board.

which provides greater deference
to the labour arbitration process.
These decisions are emblematic of
the current Board’s predilection to
eschew the far-reaching decisions
under the prior administration in
favour of previously well-established
precedent that preceded them.
Additional changes are on the horizon
as well. For example, the Board recently
issued a new rule that will better
level the playing field for employers
in union elections by amending the
“quickie” election rule implemented
by the Board under the Obama
administration. This new rule is
scheduled to take effect 16 April 2020.
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