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Editorial
Dear Reader
In these turbulent times of the
coronavirus, many gatherings of large
groups of people have been cancelled.
To fill the time gap, I suggest you
read this latest edition of the GGI
ITPG Spring Newsletter. It won’t help
against the coronavirus, but may help
to legally avoid some tax “viruses”.
I would like to express my sincere
gratitude to Kutchins, Robbins &
Diamond, Ltd., Certified Public
Accountants in Chicago (IL), USA,
for their continuous support as
sponsor of this newsletter. Their
article explains that foreign nationals
looking to start a business in the
US often find that operating as a C
Corporation is most desirable.

group services in Italy; infringement
proceedings against Germany
regarding non-recognition of profit
transfer agreements; reducing
the tax burden via investment in
the capital market in Bangladesh;
the little paradise for companies
Andorra; developments on beneficial
ownership in Russia; step-up in basis
for companies transferred to Italy;
India as an attractive investment
destination after slashing of corporate
tax rates; tax issues to consider for
UK citizens selling US property;
changes of corporate residency rules in
Australia; changes in the law affecting
South African tax residents working
abroad; tax control trends in Russia;
and, last but not least, UK residential
property changes from 06 April 2020.
Best regards

Other articles deal with the definition
of economic substance; the Global
Anti-Base Erosion Proposal (GloBE)
Pillar-Two; companies making losses
on a systematic basis and intra-

Oliver Biernat
Global Chairperson of the
International Taxation
Practice Group (ITPG)

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Tax Planning
Spotlight: Qualified
Small Business Stock
QSBC. In any taxable year, a taxpayer’s
eligible gain is limited to the greater of:

By Robert Jacobson
Foreign nationals looking to start a
business in the US often find that
operating as a C Corporation is
most desirable. One of the benefits
of becoming a C Corporation is
that they can issue Qualified Small
Business Stock (QSBC). A QSBC is
a US C Corporation that, upon sale,
can have a 100% Federal capital
gain exclusion for both regular and
alternative minimum tax purposes.
US tax law imposes limits on the
amount of gain that can be excluded
from selling shares in a particular

GGI member firm
Kutchins, Robbins & Diamond, Ltd. (KRD)
Auditing & Accounting Tax,
Advisory, Corporate Finance,
Fiduciary & Estate Planning
Chicago (IL), USA
T: +1 847 240 1040
W: www.krdcpas.com
Robert Jacobson
E: rjacobson@krdcpas.com
KRD Ltd. is a CPA firm that offers a
full range of client services: outsourced
accounting, audit and assurance, tax strategy
and preparation, business
valuations, and financial
planning advisory services.
Their team of 80 members
has been serving clients in
Chicago, the surrounding
areas, and nationwide
for over 30 years.

10 times the taxpayer’s
aggregate adjusted basis in the
QSBC stock that is sold, or
USD 10 million.
The QSBC stock must have been
held for more than five years to
gain the benefit of the capital gain
exclusion. State law compliance with
Federal law on QSBC stock must be
examined on a state-by state-basis.
In order for a C Corporation to

be classified as a QSBC, it must
meet the following criteria:
The total assets of the C Corporation
cannot exceed USD 50 million.
80% or more of the C Corporation’s
assets must be used in the active
conduct of a qualified business.
Qualified businesses do not include
services in the fields of health, law,
engineering, architecture, accounting,
actuarial science, performing arts,
brokerage services, or any other
business where the principal asset is
the reputation or skill of one or more
of its employees; banking, insurance,
leasing, financing, investing, or
similar activities; farming, oil, natural
gas, or the operation of a hotel,
restaurant, or similar business.
The taxpayer must have acquired
the stock upon original issuance
or through gift or inheritance.

Robert Jacobson
Robert Jacobson, CPA, MST, is a
Tax Partner at KRD. He specialises
in real estate partnerships, serviceoriented businesses, and high-net-worth
individuals. Robert received a BA in
Economics and a BS in
Accounting from the
University of Illinois –
Champaign, and a master’s
degree in Taxation from
DePaul University. Robert
is a member of the AICPA
and Illinois CPA Society.

The taxpayer must have
acquired the stock in exchange
for money, other property (not
including stock), or services.
The corporation must have
been a QSBC on the date the
stock was issued and during
substantially all the period the
taxpayer held the stock.
The acquisition of the stock must
have been after 10 August 1993.
Shareholders of QSBC stock also have
the ability to defer the gain on a

...next page
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stock sale to the extent they acquire
replacement QSBC stock within 60
days of the original sale. They must
have held the QSBC stock for more
than six months to take advantage
of this opportunity. Once the gain
is deferred, they must reduce the
income tax basis of the replacement
stock by the amount of gain deferred.
If the replacement stock is QSBC
stock when it is sold, the applicable
capital gain tax exclusion is available
if the more-than-five-year holding
period requirement is met.
When a C Corporation internally
finances its operations and cannot
issue dividends to its shareholders,
the 100% capital gain exclusion and

deferral tax benefits, combined with
the flat 21% corporate tax rate, can
make operating a newly formed C
Corporation business as a QSBC
more tax-efficient than operating it
as a Partnership or S Corporation.
For example, a newly established
business C Corporation is set up as
a QSBC. Over the next five years, the
QSBC retains all USD 10 million of its
taxable income after paying the 21%
federal tax rate for C Corporations. For
the sake of discussion, the retained
income creates a dollar-for-dollar
increase in the value of the QSBC
stock equal to USD 7.9 million (USD
10 million – USD 2.1 million of tax).
The taxpayer eventually sells the
QSBC shares for a USD 7.9 million

profit and shelters the entire gain with
the 100% capital gain exclusion. So,
there is no federal income tax on the
QSBC stock sale gain. In contrast, the
taxpayer operates the same business
as a Partnership or S Corporation,
and it is taxed at the maximum 37%
personal income tax rate. With the
new law for qualified businesses, the
taxpayer qualifies for the new 20%
qualified business income deduction.
Consequently, the effective tax rate
on the USD 10 million of taxable
income for a Partnership or S
Corporation will be 29.6%. [37% x
(1–20%) = 29.6%]. Clearly, it is a
benefit in this case to operate as
a C Corporation taxed at 21%.

Understanding
Economic Substance
By Alun Griffiths
The Council of the EU adopted a
resolution on a Code of Conduct
for business taxation, the aim
of which was counteracting the
effects of zero tax and preferential
tax regimes around the world. In
2017, the Code of Conduct Group
(Code Group) investigated the tax
policies of both EU member states
and third countries, assessing:
Tax transparency;
Fair taxation; and
Implementation of anti–BEPS
measures (the OECD’s project on
Base Erosion and Profit Shifting).
Following assessment by the Code
Group, each non-EU relevant
jurisdiction (which includes Bermuda,
the British Virgin Islands, the Cayman
Islands, Guernsey, Isle of Man, and

Jersey amongst others) was required
to address the Code Group’s concerns
about “economic substance”.
The governments in each of these
jurisdictions have been working
closely with the Code Group to
ensure that those concerns are
adequately addressed. As a result
of this engagement, new laws and
regulations have been adopted in each
jurisdiction (substance regulations).

Who Is Affected?
The scope of the substance
regulations varies from jurisdiction to
jurisdiction. As a first step, member
firms should take an inventory
of all their entities in any of the
affected jurisdictions and make
note of the type of company, LLC, or
partnership, and how they are taxed.

Relevant Activity?
An in-scope entity will only be
required to meet the economic
substance test if it carries on a
relevant activity. The relevant
activities in each jurisdiction are:
Banking;
Insurance;
Fund management;
Financing and leasing;
Headquarters;
Shipping;
Distribution and service centres;
Holding entity; and
Intellectual property.

Requirements?
An entity (other than a holding entity,
and entities that conduct intellectual
property business, for which there

are different criteria) conducting
a relevant activity will satisfy
the economic substance
requirements if:

the applicable authority in its
jurisdiction which will assist the
authority in assessing compliance.

The substance regulations also set
out the circumstances where the
above activities may be outsourced
to regulated service providers.

It is managed and directed
in the jurisdiction;
Core income generating
activities (CIGA) are undertaken
in the jurisdiction in relation
to the relevant activity;
It maintains adequate physical
premises in the jurisdiction;
There are adequate employees
in the jurisdiction with
suitable qualifications;
There is adequate expenditure
incurred in the jurisdiction in
relation to the relevant activity;
and
It files a confidential economic
substance report each year with

GGI member firm
Forward Group Limited
Advisory, Corporate Finance,
Fiduciary and Estate Planning
Jersey
T: +44 1534 721420
W: www.fw.je
Alun Griffiths
E: ag@fw.je
Forward Group Limited is a regulated
trust and company services business
located in Jersey. Jersey is a top-tier,
low-tax jurisdiction. Forward provides
regulated corporate and trust services to a
broad spectrum of clients, included listed
companies and high-net-worth individuals.
Alun Griffiths is the founding
member of GS Chartered Accountants

Alun Griffiths
and Forward Group in Jersey. He is a
Chartered Accountant and Tax Advisor
with specialist offshore tax structuring
experience spanning over 25 years.
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Global Anti-Base Erosion
Proposal (GloBE) Pillar-Two
By Bernhard Schwechel
Pillar Two calls for a coordinated
set of rules to address ongoing
risks from structures that allow
multinational entities (MNEs) to shift
profits to jurisdictions where they are
subject to no or very low taxation:
An income inclusion rule to tax
the income of a foreign branch
if it was subject to tax below
a minimum effective rate.
An undertaxed-payment rule
to deny a deduction, including
withholding tax, for payments to a
related party that are subject to tax
below a minimum effective rate.

GGI member firm
FACT GmbH
Wirtschaftsprüfungsgesellschaft
Tax, Auditing & Accounting, Advisory,
Corporate Finance, Fiduciary
& Estate Planning
Kassel, Germany
T: +49 561 316 6860
W: www.fact-ks.de
Bernhard Schwechel
E: b.schwechel@fact-ks.de
FACT GmbH
Wirtschaftsprüfungsgesellschaft is a tax
consultancy, public auditing company,
and law firm located in Kassel, known
as the heart of Germany. FACT provides
German and international accountancy

A switch-over rule in tax treaties to
permit a residence jurisdiction to
switch from exemption to a credit
method if profits of a permanent
establishment (PE) or derived from
immovable property are subject to
tax below a minimum effective
rate.

Whether using financial accounts,
could provide an appropriate
base for measuring income.

A subject-to-tax rule to complement
the undertaxed-payment rule by
applying withholding or sourcebased taxes and adjusting treaty
benefits on certain items of income
when the payment is subject to tax
below a minimum effective rate.

Consideration of consolidated
financial statements even if not
prepared for other purpose.

To determine the tax base by
using financial accounts:

Bernhard
Schwechel
and tax services to companies and
individuals. The experienced team works
on cross-border issues for German
clients as well as for foreign clients.
FACT works closely with its clients
and responds rapidly to their needs.
Bernhard Schwechel is a Managing
Partner of FACT GmbH and is experienced
in the field of international taxation.
His areas of expertise include tax and
business advice for large multinational
corporations and mid-size companies,
as well as for internationally oriented
individual clients. He supports his clients
in inbound and outbound M&A projects.

To use accounting standard of
the ultimate parent entity instead
of the local generally accepted
accounting principles.

Blending: The extent to which a
business can combine low-tax and
high-tax income when calculating
its effective tax rate/rates
A worldwide blending approach
– requiring a business to
aggregate its total foreign
income and total foreign tax.
A jurisdictional blending approach
– requiring businesses to aggregate
amounts on a jurisdiction-byjurisdiction basis, paying additional
tax in respect of the income in
those jurisdictions effectively
taxed below the minimum rate.
An entity blending approach
– requiring the calculation of
income, taxes, and effective tax
rates of each individual group
entity (and foreign branch).

Observation
The impact of Pillar II will be to generate
additional tax payments for those groups
with low-tax elements to their structures.
The overall level of additional taxes paid
will be affected by the minimum tax rate
chosen but is also likely to be closely
related to the level of blending adopted.

Italy: Companies Making
Losses on a Systematic Basis
and Intra-Group Services
By Roberto M. Cagnazzo
A decision of the Lombardy Tax Court
examined the topic of repetitive losses
in intra-group transactions under
the domestic transfer pricing rules.
The Tax Authority, in a case of repetitive
losses made by a resident subsidiary,
belonging to a multinational group,
commercialising products purchased
from associated companies, claimed
the existence of a hidden and unpaid
provision of services by the company
to the group, the value of which is
the amount of its negative income.
The OECD Transfer Pricing Guidelines
provide that, if a company is
repetitively making losses while
the group is profitable, it is correct
to pay attention to the transfer
pricing policy applied. A company
belonging to a group may make
losses for different reasons (economic
conditions, inefficiencies, etc.), but
while an independent company in
the same situation for an indefinite
period is destined to close down, it
may remain in business as it could
provide indirect benefits to the group.
An example is when a group needs

GGI member firm
Studio Tributario Cagnazzo
Tax, Auditing & Accounting, M&A,
Corporate Finance
Turin, Italy
T: +39 011 580 8352
W: www.cagnazzo.com
Roberto M. Cagnazzo
E: roberto.cagnazzo@cagnazzo.com
Studio Tributario Cagnazzo is a
“boutique” firm mainly focused on providing
integrated tax advice and assistance
all over Italy to corporations, banks,
multinational groups, and high-net-worth
individuals on a wide range of domestic
and international tax and corporate
issues. The firm provides its domestic
and international clients with specialist
knowledge for strategic advice to resolve

to produce a complete range of
products for strategic reasons, but
some product lines are systematically

Roberto M.
Cagnazzo

any tax and legal issue on a local or global
scale ranging from corporate tax issues to
extraordinary financial transactions, such as
domestic and cross-border reorganisations,
IPOs, takeover bids, and M&A.
Roberto M. Cagnazzo, Founder and
Partner, is a Chartered Accountant and
Statutory Auditor with considerable
expertise in domestic and international
taxation acquired as head of tax in some
of the leading listed Italian
multinational groups and
as Professor of Tax Law and
International Tax Law at
the University of Turin.

loss making. In this case, an aspect to
consider in the analysis is certainly

...next page
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the group’s business strategy. It is
acceptable that losses suffered over
a reasonable period are justified by a
business strategy aimed to penetrate
a market with an aggressive pricing
policy or to protect the market from
the entry of other competitors.

What the guidelines highlight is that
the application of particularly low
prices is acceptable, but only for a
reasonably limited period because
the long-term objective of a company
must be to produce profits as an
independent firm would do.

Following these considerations,
the Court did not accept the Tax
Authority’s position since the company
demonstrated that the substance
of the losses did not depend on
an improper transfer pricing policy
but on external market factors.

Regarding Non-Recognition of Profit Transfer Agreements

Infringement Proceeding
Against Germany
By Brigitte Jakoby
On 25 July 2019, the EU
Commission decided to initiate
formal infringement proceedings
against Germany regarding
the non-recognition of profit
transfer agreements which are
in accordance with the laws of
another EU member state.

GGI member firm
Jakoby Dr Baumhof – Wirtschaftsprüfer
Steuerberater Rechtsanwälte
Advisory, Auditing & Accounting,
Corporate Finance, Law Firm Services, Tax
Rothenburg o.d.T., Ebersberg, Germany
T: +49 98 619 40 50
W: www.jakoby-baumhof.de
Brigitte Jakoby
E: brigitte.jakoby@jakoby-baumhof.de
Jakoby Dr Baumhof – Wirtschaftsprüfer
Steuerberater Rechtsanwälte is a
medium-sized, interdisciplinary
company located in the south of
Germany, with offices in Rothenburg
ob der Tauber, located in Northern
Bavaria, and Ebersberg, near Munich.
In 1987, Brigitte Jakoby started collaborating with her husband Eugen Jakoby, also

The background is that profit
transfer agreements in Germany
must be registered at the seat of the
company. Furthermore, the contract
must originally be concluded under
German law – relevant to 291 AktG
(Stock Corporation Act). Currently,
Germany ignores profit transfer
agreements concluded under the
laws of other EU countries with

Brigitte Jakoby

a German Chartered Accountant and German Certified Tax Advisor. Since 1996, and
still today, she is one of the Senior Partners
at Jakoby Dr Baumhof.

companies which have transferred
their effective administrative seat to
Germany. These companies, which
were founded under the laws of
another EU member state, cannot
fulfil the formal German registration
requirements. For the German
tax authorities, the registration of
contracts in a company register of an
EU member state is not considered
to be equivalent to registration
in a German company register.
Consequently, such a group of
companies is treated less favourably
than a group of companies whose
members uniformly have their seats
in Germany. The regulations would
prevent companies with a seat
in other EU member states from
founding companies in Germany.
The EU Commission considers this
German practice as a violation of the
European freedom of establishment.
Although the Frankfurt am Main
OFD (Regional Finance Office)
has reacted with an administrative
circular explaining under which
circumstances foreign profit transfer
agreements can be approved,
this circular will probably not be
enough to cure the violations.

Reducing Tax Burden:
Investment in Capital Market
By Shafiqul Alam
and Mushfiqur Rahman
Investing in the capital market (i.e.,
share market) has some inherent
risks. However, what if such
investments helped reduce one’s
tax burden in addition to creating
gains from stock trading? The
Bangladeshi Government has set its
taxation policies in such a way that
everyone is encouraged to invest in
shares and maybe achieve just that.
According to the Income Tax
Ordinance, 1984, an individual can
get investment tax credit through
investing in listed securities.
The amount of investment tax credit
is 15% and is calculated on the lower
of 25% of total taxable income,

GGI member firm
Ahmed Zaker & Co. Chartered Accountants
Advisory, Auditing and Accounting,
Corporate Finance, Tax
Dhaka, Chittagong, Bangladesh
T: +880 8300 5048
W: www.ahmed-zaker.com
Shafiqul Alam
E: shafiqulalam@ahmed-zaker.com
Mushfiqur Rahman
E: mrahman@ahmed-zaker.com
Ahmed Zaker & Co. is a leading firm
of chartered accountants in Bangladesh
providing audit, tax, and advisory services
to businesses, both locally and overseas,
across a wide range of sectors, since 1979.
Shafiqul Alam is an Audit, Tax and
Consulting Partner at Ahmed Zaker & Co.
He is an expert in investment management,
capital markets, corporate affairs,

or actual investment, or BDT 15
million. Cash dividend income is
also exempted up to BDT 50,000
for individuals and, for a company,
the divided income is taxed only at
20%, whereas the regular tax rates
for listed and non-listed companies
are 25% and 35%, respectively. Bonus
shares distributed to shareholders
are also exempted from tax.
Resident individuals are exempted
from capital gains tax on the sale
of listed companies’ shares and
non-residents are also eligible for
this exemption provided they enjoy
the same benefit in their home
countries. Alternatively, companies
and firms are only taxed at 10%.

their shareholders when earning
profits as they have to distribute
at least 30% of their net income
after tax as cash dividends
annually to avoid tax penalties.
It is certain that in a well-functioning
economy, the capital market
plays a major role and facilitates
economic growth by reducing
the saving-investment gap.
In this regard, the Bangladeshi
Government has taken steps for
the long-term development of the
capital market by introducing various
provisions benefitting both general
and institutional investors. In the long
run, this will create a virtuous cycle of
economic growth and development.

The law also encourages listed
companies to pay dividends to

Mushfiqur
Rahman

Shafiqul Alam
Companies Act, Income Tax Ordinance,
BSEC, DSE, and CSE rules and regulations,
etc., and works with a diverse client
portfolio encompassing organisations
from a wide variety of sectors. He is a
fellow member of both the Institute of
Chartered Accountants of Bangladesh and
the Institute of Chartered
Secretaries of Bangladesh.
Mushfiqur Rahman is an
Assistant Manager within
Ahmed Zaker & Co.’s Audit

and Tax Departments with experience of
working with a portfolio of clients across
a wide range of industries. He is also
a registered income tax practitioner.
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Andorra: A Little
Paradise for Companies
company maintenance fees are below
EUR 850 for ordinary companies.

By Josep Garcia
The signing of agreements on the
automatic exchange of information
at the international level has
removed Andorra from the list
of tax havens, and it no longer
features on the OECD blacklist.
In addition, the country has
developed a tax system designed by
and for foreign companies so they
will see establishing themselves in
Andorra as an attractive option.
As a result, companies pay a
maximum of 10% corporate tax
on profits — which in some cases,
depending on the activity of the
company, is reduced to 2% or even
made exempt. VAT is only 4.5%
(the lowest in Europe) and annual

GGI member firm
Advantia Assessors
Advisory, Auditing and Accounting,
Corporate Finance, Fiduciary and
Estate Planning, Tax
Andorra
T: +376 802250
W: www.advantia.ad/en
Josep Garcia
E: josepgarcia@advantia.ad
Advantia Assessors is an accounting
and tax consultancy company located
in Andorra la Vella. Advantia Assessors
predominantly serves Andorran entities
of foreign investors, mid-size Andorran
companies with cross-border activities,
and wealthy private individuals.
Josep Garcia is Founder and Managing Partner of Advantia Assessors. He is
an Andorran accountant and Andorran tax

In addition to this, it should be
noted that compared to Spain or
France, labour costs and social
security contributions are very low.
Companies pay only 15.5%, while
in Spain and France they pay in
excess of 30%. This makes it easier
to hire employees and reduces the
fixed costs of any entrepreneur
setting up a company in Andorra.
In fact, the cost of Social Security
contributions increases wages in
Spain by 15% compared to Andorra,
a percentage which is increased
to 40% in the case of France.

Economic Advantages
Andorra’s IGI (a tax equivalent
to Spanish IVA or French TVA) is
the lowest in Europe. The general
IGI is 4.5%, while in the cultural,
education, or health sectors, it
is as low as 1%. This translates
to much lower prices compared
to Spain and other countries.

Josep Garcia

advisor and specialist advisor for international taxation with more than 10 years
of experience. Since 2018, he has been a
board member of the Andorra Tax Advisors
Association.

In Andorra, net incomes under
EUR 24,000 are tax exempt. For
net incomes between EUR 24,001
and EUR 40,000, personal income
tax is only 5%. Incomes over EUR
40,000 only pay 10% (much lower
than other European countries).
Tax on income from savings is
also 10%, with the first EUR 3,000
of profit being tax exempt.
And don’t forget that the dividends
received from a resident company
in Andorra are exempt from
tax and there are no taxes on
inheritance or net worth.

Latest Developments on
Beneficial Ownership in Russia
By Valeria Khmelevskaya
One of the major conditions currently
necessary in Russia for application
of the incentives provided by double
taxation treaties (DTT) is the
“actual right of the company to the
income” obtained from the sources
in Russia. This is the statutory
naming for a beneficial ownership
concept (BO) in Russia, which
continues to develop and evolve after
introduction into legislation in 2015.
An important part of this BO’s
development are the letters of the
Russian Federal Tax Service providing
for instructions and clarifications for
the local tax authorities. In Letter No.
ED-4-13/15696@ from 08.08.2019
(Letter) the Federal Tax Service signals
a new approach to holding companies
obtaining income from Russian sources.

GGI member firm
KBK Accounting
Auditing & Accounting, Tax
Moscow, Russia
T: +7 495 662 33 30
W: www.kbk-accounting.de
Valeria Khmelevskaya
E: valeria.khmelevskaya
@kbk-accounting.de

Previously, holding activities
(investing and financing) have
been considered by the Tax Service
as activities not qualifying for
independent entrepreneurial
activities with the sufficient economic
substance, so that this has led to
the denial of DTT incentives in the
majority of cases, merely because
of the nature of the holdings.

Valeria
Khmelevskaya

KBK Accounting is a reputable
outsourcing firm and provider of a wide
range of services, including tax accounting
and bookkeeping, tax advisory, reporting and
compliance, HR, and interim management.
Valeria Khmelevskaya is a Partner,
lawyer and tax consultant admitted to
practice in Russia. She has
over 17 years experience
of consulting in matters

of Russian and international tax law. Ms
Khmelevskaya is also the Deputy Chair of
the Committee for Taxes, Reporting and
Controlling of the German-Russian Chamber
of Commerce (AHK) and recommended
attorney of the Austrian Foreign Trade
Centre Moscow (Österreichische
Außenhandelsstelle Moskau).

According to the new, revised position,
the tax authorities have to avoid using a
formal approach when determining the
“actual right to income” and, thus, the
eligibility of a relevant holding company
for DTT incentives. Furthermore, based
on the Letter, conducting the activities
mainly in the form of investments
and financing of group of companies
(holding companies) or interrelated,
affiliated companies, in itself does not
indicate the absence of independent
entrepreneurial activity and, therefore,
the absence of the “actual right to
income”. The mere indication of holding
and/or investing activities among the
business activities of a foreign recipient
of income may not suffice for estimate
on meeting the BO criteria. The Federal
Tax Service recommends looking for
an artificial nature in activities of the
relevant foreign companies on a caseby-case basis, e.g., lack of independence
of directors in decision making with
respect to disposal of assets and of
income received from Russian sources,
etc., with respect to each concrete
holding company. In other words, the
current approach might be aimed at
compliance with the MLI provisions
which shall apply in Russia starting
from 2021 and which foresee the
application of principle purpose test as
a precondition for the DTT incentives.
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Step-Up in Basis for
Companies Transferred to Italy
It should also be pointed out that the
new legislation also clarifies that the
market value also applies to transfers
to Italy of assets and liabilities which
arise from extraordinary international
transactions: for example, mergers,
de-mergers, or contributions.

By Dr Sergio Finulli
Italy has recently adjusted the tax
legislation for companies which
transfer their headquarters from Italy
to a foreign country (exit tax) and for
foreign companies which move to Italy.
The two pieces of legislation have been
harmonised and at the date of transfer
– to which a specific reference is made
in the OECD guidelines on transfer
pricing – the tax value of their assets
and liabilities coincides with the market
value for both the exit tax and in the
case of companies which move to Italy.
In particular, in the case of moving
to Italy, the new legislation applies
if the company’s country of origin
is a European Union (EU) member

GGI member firm
COMMA 10
Chartered Accountants & Lawyers
Advisory, Auditing & Accounting,
Corporate Finance, Tax
Milan, Italy
T: +39 02 481 9258
W: www.comma10.it
Dr Sergio Finulli
E: sergio.finulli@comma10.it
COMMA 10 is a firm built on the
cornerstone of professional collaboration
between chartered accountants and
lawyers. The firm provides its clients
with comprehensive accounting,
corporate and tax services, as well as
legal support, corporate restructuring,
and bankruptcy services
in multiple industries.
COMMA 10 is based
in Milan and provides

state or a European Economic
Area (EEA) member state or is
one of the states which permit an
adequate exchange of information.

Dr Sergio Finulli

integrated services to individuals
and private and public companies, as
well as non-profit organisations.
Dr Sergio Finulli is a Founding Partner of
COMMA 10, a GGI member since 1997. He
is a Chartered Accountant and legal auditor,
and currently Regional Vice Chairperson
Europe of the GGI International
Taxation Practice Group (ITPG).

The new legislation does not require
a continuity of the values with the
historical costs or costs previously
recognised for tax purposes or that
there has been a previous subjection
to exit tax in the country of origin; the
measurement of assets and liabilities
at market prices at the time of their
transfer to Italy is still envisaged.
Therefore, assets which have been
fully amortised/depreciated at the
time of transfer to Italy are measured
at the market value and can enable the
amortisation/depreciation amounts
to be deducted in subsequent
years, also for tax purposes.
This also means that the conditions
foreseen in the previous interpretation
no longer apply; the previous
interpretation envisaged that the fair
value would only apply to assets for
which the company had incurred a
cost in the country of origin. Therefore,
in the case where the transferred
assets included goodwill, the goodwill
in question is to be valued in Italy
at the market value, even if it does
not result from a purchase.
If the goodwill included in the
transferred assets was generated
internally, its value for tax purposes,
however, will be valued at the market
value. Goodwill valued in this way at
the time of transfer in Italy may then
be amortised in the following years
and the annual amortisation amounts
will represent tax-deductible costs.

India an Attractive Investment
Destination after Slashing
of Corporate Tax Rates
By Bhavesh Jindal
The history of the highest corporate
tax rates in India goes back to 1997,
with an effective corporate tax
rate of 38.05%. However, in recent
times, there has been a progressive
shift in this trend, wherein India is
becoming a more preferred nation
for investment, bolstering investor
sentiment by way of various regulatory
and tax reforms. The central
government, basing their optimistic
approach on the main theme of
“Made in India” as a means of nation
building, has introduced a new tax
regime, slashing the corporate tax
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rates in India by 8%,
from the prevailing 30%
to 22%. Even further,
for a newly set up
manufacturing company
incorporated on or after
01 October 2019, the tax
rates have been reduced
to as low as 15%.
The newly incorporated
tax rates (if opted) come
with an added reward
of non-applicability of
Minimum Alternate
Tax (MAT) amongst others, but at
the cost of relinquishment of various

Bhavesh Jindal
Bhavesh Jindal is an expert who specialises
in corporate tax consulting in cross-border
business between India and abroad. He thus
has experience and a vast working knowledge
of all aspects of international tax, transfer
pricing, APAs, and the like. Serving clients
across the globe and having worked in every
existing kind of direct tax branch, he offers
pragmatic solutions on a cost-effective basis.

exemptions or deductions like tax
holidays or accelerated depreciation,
already provided under the old regime
of Indian Income Tax. The desirability
and feasibility of migrating to the new
scheme by forgoing the benefits of all
incentives needs thorough evaluation
based on facts and circumstances.
In the recent Economic Budget for
2020–2021, various proposals put
forth, like eradication of corporate
dividend tax, reduction in individual
tax rates, reduction of withholding
tax on specified interest income
of non-residents, expanding the
scope of business trusts, etc., are
all driven by the government’s
move towards becoming a USD
5 trillion economy by 2025 and
enticing huge foreign investments.
The new rate is a benchmark set by
the Indian Government for times to
come, an increase wherefrom shall
seek justification, thus confirming the
stability of these rates for a long time.
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Are You a UK Citizen
Selling US Property?
Tax Issues to Consider
By Arvinder Matharu
For UK citizens selling a property in the
US, completing the sale is only your
first hurdle. Your next challenge is tax
– both in the UK and the US – neither
set of rules being straightforward.
Taking UK tax first, if you are
resident and domiciled in the UK,
you will have capital gains tax
(CGT) to pay on any gain achieved
on the sale of US property. The
gain is calculated by taking the
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gross proceeds, then deducting
the original cost of the property
and any other relevant expenses.
The resulting gain is then taxed at
rates of 18%–28%. If, however, the
costs exceed the proceeds, then
there will instead be a capital loss.
As you would expect, there is also
US tax to pay on the sale of property
situated in the US, but you will be
entitled to claim a credit for the
US tax suffered. This is deducted

from your UK liability, so you will
not suffer double taxation.
In recent years, HMRC have increased
their scrutiny of claims for foreign
tax credit relief. There is now a
significant risk of them challenging
claims where they believe the foreign
tax credit relief claim is too high.
A successful challenge by HMRC
will mean further tax to pay and
other liabilities, including interest
charges and possible penalties
– not to mention the excess US
tax that you have suffered.
There may be other issues to
consider, including but not
limited to the following:
Possible US state taxes on any gain.

Arvinder Matharu
capital gains tax, remittance basis and
non-domiciled planning, residency
planning, advising on R&D tax credits,
and review of tax minimisation strategies
for US nationals living in the UK. Arvinder
prides himself on explaining complex
tax advice in a manner that the client
can understand and take action from.

Applying for an Individual Tax
Identification Number (ITIN) in
order to file a US tax return.
Tax domicile: if you are not UK
domiciled, you might be able
to claim the remittance basis,
where no UK tax is payable on
the gain, provided you do not
remit the proceeds to the UK.
Whether it would be tax
efficient to claim the US tax
as a deduction instead of as
a credit against the UK tax
Whether the property disposal
falls within one of the five
exemptions from FIRPTA.

ATO Changes
Corporate Residency Rules
By Tony Nunes and Lee Jefferson
Determining the tax residency of a
company is critical in calculating its
Australian tax liability. Australianresident companies are taxed on
worldwide income, while nonresident companies are only taxed
on Australian-sourced income.
The corporate tax residency principles
were settled until 2016, when
Australia’s High Court decided the
Bywater case. In Bywater, a Bahamas
incorporated company had held
all of its directors’ meetings in
Switzerland. However, the court found
that it was always intended that an
Australian individual would in fact
run all aspects of the business and
make all important decisions. The
taxpayer’s central management and
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control (CMAC) was in Australia
as the non-resident directors
never did more than mechanically
carry out the instructions from
the Australian individual.
This has been followed by an
Australian Taxation Office (ATO)
taxation ruling and a draft practical
compliance guideline (PCG) that
reverses historical practice on the
tax residency of foreign companies.
Now foreign companies can
inadvertently become resident in
Australia by having its CMAC in
Australia. The ATO argues that the
existence of CMAC in Australia
will always mean that a business
is being carried on in Australia.
Foreign companies now have to
review the location of the “real”

decision makers and will have
to ensure that their governance
arrangements support the position
that CMAC is (and continues to
be) exercised outside Australia,
or risk the ATO treating them as
Australian-resident companies.
Australia’s Board of Taxation is
reviewing whether the corporate
residency legislation should be
amended. It has considered
introducing legislative amendments
to specifically clarify that CMAC
in Australia does not necessarily
constitute the carrying on of a
business in Australia. The ATO’s
view has started a new chapter for
foreign companies, but hopefully
there will legislation in the future
that will provide some relief.

Tony Nunes
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Tony Nunes has over 22 years’
experience in providing tax advice. He
has extensive experience in advising
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of corporations and their operations.
Lee Jefferson has over 10 years
of experience assisting clients with
taxation matters. Lee provides clients

Lee Jefferson
with structuring and tax accounting
advice. Lee frequently advises on the
opportunities and risks of operating
personal and business affairs through a
variety of structures, including trusts.
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Change in Law
Affecting South African Tax
Residents Working Abroad
By Graeme Saggers
Like many other developing countries,
it is common for South Africans
to seek employment outside the
country’s borders in more developed
economies. There are South African
expatriate communities in most
countries around the world. As
from 01 March 2020, a well-known
law governing how South African
expatriates are taxed will undergo a
significant amendment. Previously,
any South African tax residents
were not taxed on their employment
income earned in respect of services
rendered abroad provided they were
outside the country for more than 183
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days in a 12-month
period, of which at
least 60 days are
continuous. This
exemption has been
amended to only
exempt the first ZAR 1
million (approximately
EUR 62,000) of
employment income,
which includes fringe
benefits such as
accommodation,
schooling, transport
etc. South Africa
does not have the
concept of domicile in their tax law
and residency is assessed on either

Graeme Saggers
degree from Rhodes University and an
MCom (Tax) degree from the University of
Cape Town. Graeme qualified as a Chartered
Accountant in 2009 after completing his
articles at KPMG. He joined Nolands in 2011
as an Audit Manager and was appointed as a
Tax Partner at Nolands in September 2014.

an ordinary residence or physical
presence basis. If a taxpayer breaks
residency, there is a deemed disposal,
subject to capital gains tax, on their
worldwide assets, excluding South
African property and retirement
assets. As the law amendment only
affects South African tax residents, it
has resulted in many South African
citizens seeking advice on residency
concepts and the application of
double taxation agreements. As
South Africa has a wide tax treaty
network, it is common for taxpayers to
automatically break residency through
the application of the tie-breaker tests.
Whilst these people will then not be
affected by the law change, they may
incur a capital gains tax liability as a
result of the deemed disposal event.
The law amendment has created
much consternation amongst South
Africans living abroad and all would
be well advised to seek advice from
both their local tax advisor and a
South Africa tax advisor in order
to clarify their tax obligations.

Russia: Tax Control Trends
By Irina Orlova-Panina
Russian tax authorities started to
apply rules introduced in 2017 that
establish the limits by which taxpayers
can reduce their tax base. Now more
efforts should be made by taxpayers
to prove the “good faith” of their
counterparties and business substance
of the transactions. Taxpayers should
proactively mitigate tax risks for
previous and future tax periods.
On 19 August 2017, amendments to
the Russian Tax Code that changed
the rules by which taxpayers prove
their right to account expenses
(offset VAT) on transactions with
counterparties were introduced
(new article – Article 54.1).
The new rules do not allow
reduction of a tax base as a result of
misrepresenting transactions and
taxable items. Presuming there are
no misrepresentations, taxpayers
may reduce their tax base when
two conditions are both met:
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The transactions are not primarily
aimed at reducing tax liabilities; and
Obligations specified in a contract
were discharged by the counterparty,
or performance of the obligations
was assigned to other party in a
statutory or contractual manner.
It is important that Article 54.1 is
applicable to contracts concluded
before Article 54.1 was introduced.

Irina
Orlova-Panina

real estate. They provide legal support to
clients in Russia, CIS countries (Belarus,
Kazakhstan, Ukraine), and worldwide.
Irina Orlova-Panina specialises
in tax dispute resolution (prelitigation and litigation).

The new rules require that taxpayers
make sure that their counterparties can
perform a contract (e.g., in the case of
construction, have necessary human,
machinery, and other resources, etc.).
Previously, the tax authorities and courts
allowed for expenses to be accounted
at their fair value if a transaction was
performed, without identifying its
performer. Under Article 54.1, in the
opinion of the Russian tax authorities,
this approach no longer works. If
the performer is not identified, then
accounting for the expenses (VAT
offset) is impossible. At the end of 2019
and in the beginning of 2020, courts
started to support this approach and
refuse to apply “fair value” criterion.
Now taxpayers should figure out
how to mitigate tax risks for prior
periods open for tax audit and take
actions to shape relations with their
counterparties to decrease tax risks
in the future. What should be done:
Updating internal policies and
procedures governing relations
with counterparties in accordance
with Article 54.1 and recent case
law trends. Using tech solutions to
decrease “human factor” mistakes.
Compiling defence files for
major transactions.
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UK Residential Property
Changes from 06 April 2020
By Richard Mander
There are two changes which affect
the amount of capital gains tax
(CGT) due on sales of UK residential
property after 06 April 2020:
1. Lettings relief – where a property
has at some stage been a person’s
main residence but has also been
let, up to GBP 40,000 (or GBP
80,000 if jointly owned) of any
capital gain is currently exempt
from CGT. Where the sale of
the property takes place after
05 April 2020, lettings relief
will only apply if the letting
was undertaken whilst the
owner lived in the property at
the same time as the tenant.
For many property owners, lettings
relief is therefore unlikely to be
available from April 2020.
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2. Where a property has been an
individual’s main residence, the
last 18 months of ownership are
deemed as occupation even if the
individual concerned is not actually

Richard Mander
Richard aims to provide great service
to clients and is focused on building
strong working relationships to
help clients reach their goals.

living in the property. Where the
sale of the property takes place
after 05 April 2020, this period
is reduced to nine months.
There is a further change which
affects the timing of the payment of
CGT for sales of property from April
2020 onwards. Where there is a CGT
liability in connection with the sale
of residential property, a provisional
calculation of the tax will need to
be made and the tax paid within 30
days of completion. The taxpayer
will then declare the capital gain
on their self-assessment tax return
in the normal way and make any
adjustments to the tax calculation
at the time. This requirement has
been in place for non-resident UK
property owners since April 2015.
It will be important for the seller
to engage with their advisers early
in the selling process to ensure all
necessary information is gathered
in time to calculate the taxable gain
in order that any tax due can be paid
within 30 days of completion.
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