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Editorial
Dear Reader
The articles of the present newsletter
deal with many interesting topics from
court decisions about the right of
indemnity of a bankruptcy trustee and
the vesting orders in Ontario state to
the necessity of notarisation of certain
documents in Germany. Besides this,
we analyse the questions of cooperation
in an insolvency procedure, and how
to close an entity in Croatia, as well
as how to enforce an arbitral award
in Austria, and many other topics.
To begin with, we learn about the
conditions under which a trustee can
lodge a caveat against the transfer
of a property and get familiar with a
court decision about the magic tool of
vesting order and the circumstances
when such can be exercised.
Another article of our newsletter
presents us how to enforce a foreign
arbitral award In Austria and how
it cannot be challenged by means
of an action for annulment in
contrast to the domestic arbitral
award. Our Croatian expert explains

that a legal entity cannot be closed
in Croatia if any obligations are
not paid, while we may get a bit
insight on the operational view
of collateral audits as well.
The introduction of the new legislation
of the Dominican Republic describes
the rules of international cooperation
in restructuration and liquidation
procedures, and the following article
deals with the huge impact of the
recent earthquake in Puerto Rico on
the country’s restructuring plan.
Our short essay about the necessity of
notarisation focuses on how to avoid
the notarisation of the shareholders’
resolution of approval in connection
with an asset deal, which (considering
the size of the German market) could
be very useful information for lots
of our readers and their clients.

Our last article presents an important
decision of the European Court of
Justice, explaining when an actio
pauliana can be initiated in the
case of a company division.

The same applies to the Russian
court decision, which emphasises
that the priority of a creditor’s
claim cannot be lowered solely on
the ground that he is an affiliate or
controlling person of the debtor.

Yours

Wishing you great new ideas
and an interesting read.

Dr Attila Kovács
Global Chairperson of the
GGI Debt Collection, Restructuring
& Insolvency (DCRI) Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data as-

sumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments reflect
the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the content.
This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Effect of Bankruptcy on
Trust Property in Australia
By Andrew Lacey and Foez Dewan
The recent decision of the High
Court of Australia in Boensch as
trustee of the Boensch Trust v Pascoe
[2019] HCA 49 has significant
implications for trust, property,
and bankruptcy laws in Australia.
In this case, the Court considered
the effect of bankruptcy on any
real property held on trust and, in
particular, when any such property
vests in the bankruptcy trustee.
The Court also considered issues
concerning lodgement of a caveat,
which prevents registration of any
dealing on the title of a property.
In circumstances where trusts are
commonly used in Australia to
protect assets from bankruptcy,
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McCabe Curwood is a multi-disciplinary
law firm. With a focus on technical excellence,
McCabe Curwood provides astute and
commercial legal solutions for its clients.
By emphasising technical excellence
and commitment to quality, McCabe
Curwood offers commercially relevant legal
solutions tailored to the current and future
business objectives of its clients. McCabe
Curwood distinguishes itself from other

as well as for tax and succession
planning, it is imperative that
anyone who has assets or business
interests in Australia is aware of how
this decision may impact them.

Background
Mr Boensch and his wife were
the joint owners of a property in
Sydney. Following their divorce,
they transferred their interests in
the property to Mr Boensch to hold
as trustee for their children. Mr
Boensch later became bankrupt.
The bankruptcy trustee challenged
the transfer as a sham, and lodged
a caveat, claiming legal interest on
the basis that Mr Boensch was a
co-owner. The Court did not agree that
it was a sham, following which the

bankruptcy trustee allowed the caveat
to lapse. Mr Boensch subsequently
commenced separate proceedings
against the bankruptcy trustee for
compensation, claiming he lodged
the caveat without reasonable cause.

Vesting
As a threshold issue, the Court held
that a property held by a bankrupt
on trust for another will pass to the
bankruptcy trustee, provided the
bankrupt has some interest in the
property, irrespective of whether such
interest is vested or contingent. This
issue is “not free of difficulty”. The
passing of such interest will be subject
to the rights or interests of third
parties, such as beneficiaries of the
trust. 
...next page

Andrew Lacey
legal service providers by offering legal
services that focus on the client’s needs.
Andrew Lacey is the Managing
Principal of McCabe Curwood. He also
heads McCabe Curwood’s Litigation and
Dispute Resolution Group. He acts for
numerous medium to large Australian and
international businesses across a variety
of industries, including manufacturing,
property, insurance, and finance.
Foez Dewan is a Principal in McCabe
Curwood’s Litigation and Dispute Resolution

Foez Dewan
Group. He has extensive experience in
commercial and contractual matters, equity,
and corporation law, and has represented his
clients in some of the most complex cases
in the NSW Supreme Court, the Court of
Appeal, and the High Court of Australia.
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Caveat
A person can lodge a caveat if
he has legal or equitable interest
in a property. A caveat stops the
registration of any dealing on title,
including sale of the property. If
a person lodges a caveat without
reasonable cause, he is liable to pay
compensation to persons affected by it.
The Court held that a person will
not be liable to pay compensation,
provided he has “an honest belief
on reasonable grounds” that
he has a caveatable interest.

Indemnity
A trustee’s right of indemnity out
of trust assets for costs incurred to
carry out their duties as trustee is
an established right, and such right
is often set out in trust deeds. The
Court held that a trustee’s right of

indemnity is a beneficial interest,
giving rise to a caveatable interest.

Decision
Applying the above, the Court held that:
Mr Boensch had a beneficial
interest in the property due to
his right of indemnity as a trustee;
Following his bankruptcy,
the trust property vested in
the bankruptcy trustee; and
His beneficial interest
allowed the bankruptcy
trustee to lodge a caveat.
Absent any such beneficial interest,
the trustee would still not be liable
for compensation because he, on
legal advice, had an honest belief on
reasonable grounds that he had a
legal interest, though it was ultimately
found that he had no such interest
as the transfer was not a sham.

Implications
This decision is important for
trustees, creditors, and anyone with
assets in Australia. Trustees work in
a fast-paced environment, often with
limited information, to protect the
interests of creditors. So long as they
have an honest belief on reasonable
grounds, they will not be liable, even
if it ultimately turns out any caveat
lodged by them is not maintainable.
It is important that they act promptly
and on legal advice. The decision
in this case is also reassuring for
those who have assets held on trust,
as any vesting of trust property
with a bankruptcy trustee remains
subject to equities in their favour.
If you have business or assets in
Australia, we recommend that you
seek advice to ensure your interests
are adequately protected, including
in an insolvency situation.

Closing a Legal
Entity in Croatia
By Biljana Svaljek
Some projects are only designed to
last a few years. Usually, in Croatia,
a legal entity is established in order
for a project to run smoothly or to
receive government incentives. Since
the annual financial statements have
to be submitted even when there
were no transactions, entrepreneurs
should close the company when it
is no longer needed. There are two
ways of closing a legal entity that
do not include filing for bankruptcy:
the regular liquidation process and
the shortened cessation of business
activity without liquidation.

The regular liquidation process begins
by making a decision, which has to be
signed at a notary’s office. A liquidator
has to be appointed and vendors have
to be informed publicly, while the tax
authority, business bank, and others
have to be informed after the request
is approved. The legal entity cannot be
closed if any obligations are not paid.
The entity must submit starting and
final financial statements. Since the
process takes more than a year, annual
statistical financial statements have
to be submitted during the liquidating
period. Upon receiving the final
resolution of liquidation all remaining
assets, which are usually cash, are
distributed to the shareholders.
The shortened cessation of business
activity without liquidation process
takes approximately two months. All
shareholders of the legal entity have to
decide to close it and the decision must
be signed at a notary’s office. The latter
is to confirm that the legal entity does
not have any liabilities toward employees
and/or vendors. In addition, there is a
two-year period in which stakeholders
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can claim a liability. Once the commercial
court approves the request, there is
still a 30-day period for appeal. Again,
during the process all statutory financial
statements have to be submitted.

Biljana Svaljek
forensic accounting, transfer pricing,
and financial analysis. She also holds
lectures and provides education to
both domestic and foreign clients.

Due to complex administrative
procedures, entrepreneurs often decide
on a counselling partner to cover all
requests and relevant institutions.

Ontario Court of Appeal
Provides Long-Overdue
Guidance on Vesting Orders
By Daniel Waldman
The Ontario Court of Appeal recently
delivered a decision that provides
much-needed guidance on both the
power and limitations of vesting
orders in receivership proceedings.
A “vesting order” is a tool that
courts may use to transfer the

ownership of land to another entity,
without a formal legal conveyance,
in circumstances where the court
considers it fair and just to do so.
Vesting orders are often sought
and obtained in the context
of bankruptcy proceedings,
particularly when the bankrupt
party owns property, but another

party also has some entitlement to
ownership of that same property.
If the court determines that title
should be transferred to the other
party with an ownership interest, this
can occur by way of a vesting order.
On the other hand, if a third party
purchases the property, the court can

...next page
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extinguish the ownership rights of any
other party by issuing a vesting order.
In the insolvency context, a vesting
order is often thought of as a magic
wand to convey property, as there is
little case law to set out the limits
on its use. In Third Eye Capital
Corporation v Ressources Dianor Inc./
Dianor Resources Inc., the court of
appeal stepped into the breach and
confirmed that, although vesting
orders can be used to extinguish
interests in land, a two-part test has to
be applied to determine whether this
is appropriate in the circumstances.
It was concluded that this power
should be exercised if the interest
in land is strictly monetary, but not
where the interest is substantive
and goes to the heart of title.
This decision should be seen as a
positive development in the bankruptcy
context because, by clarifying what
interests can be extinguished by
means of a vesting order, it makes
encumbered real property assets easier
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to convey. However, it also places
strict limits on vesting orders and
provides protection to parties who hold
strong beneficial interests in land.

Daniel Waldman
a commercial litigation practice
with an emphasis on real property
litigation, including commercial
leasing, commercial real estate,
construction law, and debt collection.

You can read the specifics of this case,
the vesting order, and the appeal
process at       pallettvalo.com.

Enforcement of Foreign
Arbitral Awards in Austria
By Mario Kapp and Eva Pany
Arbitration is becoming increasingly
important. It is the rule rather than the
exception for international disputes.
The reasons for this are obvious; in
addition to the frequently mentioned
advantage of greater flexibility
compared to state court proceedings,
the possibility of appointing specialised
arbitrators, the shorter duration
of the procedure, and, above all,
the international enforceability of
arbitration awards, are essential
factors in why businessmen decide to

conclude arbitration agreements. Both
domestic and foreign arbitral awards
are enforceable in Austria and are not
complicated. Still, legal assistance is
advisable to avoid potentially costly
errors. Recognition and enforceability
of foreign arbitral awards are assessed
on the provisions of the Austrian
Enforcement Regulation – EO; if not,
international law or legal acts of the
European Union give another legal
basis. In addition to the EO, the most
relevant legal basis is the Convention
on the Recognition and Enforcement
of Foreign Arbitral Awards (NYC).

In contrast to a domestic arbitral
award, a foreign arbitral award in
Austria cannot be challenged by
means of an action for annulment. If
only one of the reasons stipulated in
Art V NYC is present, the court must
refuse the recognition or rather the
enforceability declaration (e.g., in case
of a violation of the Austrian ordre
public). The procedure for examining
the enforceability of a foreign arbitral
award in Austria is not part of the
enforcement proceedings, but a
detached judicial procedure sui generis.
There is also a particular right
to appeal against the refusing of
the recognition. It is admissible
to combine the application for
recognition with the application for
enforcement. You have to pay the
same court fees as for “normal”
executions; for the enforcement of a
claim of, for example, EUR 200,000,
the court charges fees of around EUR
2,500, which is similar to the amount
of the costs for the application by
the Austrian Law on Legal Tariffs.
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Mario Kapp

Eva Pany

Mario Kapp was the sole founder of the
law firm in 2006. He is also the Managing
Partner and specialises in bankruptcy law,
corporate law, and business restructuring.
Eva Pany qualified as a lawyer in
2001. She specialises in litigation, and
has been a partner of KAPP & PARTNER
Rechtsanwälte GmbH since 2015.

An Operational View
of Collateral Audits
By James P. Martin
Traditional collateral audits tend to
focus on financial results and analytics,
which provide a point-in-time snapshot
of the organisation. Trend analysis of
the data might indicate how reported
results have changed over time, but a
more valuable perspective is explanation
of why the business is performing the
way it is, and how it will perform in the
future; this requires an operational view.
For example, a bank performed
regular collateral audits on a working

capital line of credit and the
results revealed no issues.
Unexpectedly, the business
owner requested a line increase
to purchase additional inventory.
Reported results indicated the
current line should be adequate
for production needs, so the
request was disconcerting
to the bank. No data in the
collateral audit reports could explain
the underlying reason for the
request. Analysis of the company’s
operations revealed the owner had
begun purchasing increasing levels

of inventory to hold, rather than to
place in immediate production, which
had consumed the existing line of
credit. Other items to consider

...next page

FYI – GGI DCRI NEWS | No. 12 | Spring 2020

7

8
in an operational assessment
include the capability of the staff
and any staffing changes, changes
in IT systems or vendors, changes
in the product or customer mix,
and changes in the overall business
environment. Issues may also be
caused by a change in relationship,
including software interface, with
a major customer or supplier.
In the example above, the owner
was advised to liquidate the slowmoving inventory, and the bank
modified the terms to exclude aged
inventory from the borrowing base.
The operational view is critical to
allow the lender to determine the
disposition of the account. Should
they pull the line? Should the lending
parameters be modified? Should a
forbearance agreement be executed?
The operational view should provide
insights into the underlying issues
facing the organisation, as well as
recommendations to help guide the
development of future action plans.
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evaluation of operating effectiveness
of business processes, internal control
structures, and the development of
recommendations for improvement.
Jim has examined numerous business
arrangements to determine the
accuracy of recorded transactions and
financial statement presentations,
including fraud investigation and
forensic accounting services.

Cooperation in International
Insolvency Procedures in the
Dominican Republic
By Fabio J. Guzmán Saladín
Law 141-15 pertains to restructuring
and liquidation of companies and
commercial persons and places the
Dominican Republic among the
countries with the most advanced
and modern legislation in the matter.
Said law establishes procedures and
mechanisms necessary for companies
and local merchants to have options
for surpassing financial difficulties

without recurring to the liquidation
of the company assets. Furthermore,
it transcends the regulation of
commercial restructuration and
liquidation in an international
situation by including, in its Title
IV, the cooperation in international
procedures. In this article, we will
explain in detail the origin of this
title, its objectives, its scope in
international cooperation, and finally,
its repercussions in the Dominican

and international legal spectrum.
Regarding the specific category of the
insolvency system, our country was
placed in 160th place, due to the fact
that the Dominican laws that govern
the bankruptcy procedure can be traced
back to the Napoleonic era. During
this time, liquidation was the only
foreseeable option, which implied high
costs for the company and its creditors,
as well as risks for the employees, in

turn contributing to the uncertainty
that emanated from the time these
processes took and the negative impact
they had in the national economy.
In the end, it was clear that a legal
reform in the area was highly necessary
to propel us into a higher level of
commercial and industrial competition.
Law 141-15 states in Article 197
that the reach or postulates under
which international cooperation
operates are the following:
1. With regard to a foreign
procedure, a foreign court or
representative requests assistance
in the Dominican Republic;
2. Request for assistance in
a foreign state regarding a
restructuring or liquidation
process that is being carried out
in accordance with the law;
3. Simultaneous procedures pertaining
to the same debtor, in a foreign
process and a national process,
in accordance with the law; and
4. When creditors and other
interested parties that are in a
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foreign state have an interest in
requesting the start of a judicial
restructuring or liquidation
process, or in participating in a
procedure that is being carried out
in accordance with the law. The law

Fabio J.
Guzmán Saladín

Fabio J. Guzmán Saladín is a Partner
of Guzmán Ariza law firm. As the cochair of the Corporate Practice, Fabio
provides experienced legal counsel to
public and private entities throughout
every stage of their business. Fabio
represents a wide range of domestic
and international companies, including
financial institutions, in business
transactions that involve financing.

limits the application of Title IV
in cases where there is a conflict
between the law and the content
of international treaties that the
Dominican Republic is a part of.
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The Impact of the Recent
Earthquake on Puerto Rico’s
Restructuring Plan
By Leslie A. Berkoff
Over the past three years, Puerto
Rico has faced multiple crises
including deadly hurricanes,
government corruption and now
a rare seismic sequence, all while
trying to address a decade-long
economic recession that led to a
historic bankruptcy filing in 2016.
US bankruptcy laws do not allow
states to file for bankruptcy protection,
so in a precedential event, in 2016,
the US Congress passed a law called
Promesa which specifically paved
the way for Puerto Rico to file for
bankruptcy protection. (This law was
modelled after Chapter 9 of the US

GGI member firm
Moritt Hock & Hamroff LLP
Law Firm Services
Garden City (NY), New York (NY), USA
T: +1 516 873 2000
W: www.moritthock.com
Leslie A. Berkoff
E: lberkoff@moritthock.com
Moritt Hock & Hamroff LLP is a fullservice commercial law firm providing a
wide range of legal services to businesses,
corporations and individuals worldwide.
The firm has 20 practice areas and offices in
Garden City and New York City (NY), USA.
Leslie A. Berkoff is a Partner
with the firm and Chair of its
Bankruptcy Practice Group. She
concentrates her practice in the
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Bankruptcy Code which allows local
municipalities to file for protection.)
As 2019 drew to a close, Puerto Rico
seemed prepared to move ahead with
a reorganisation, having filed a plan

Leslie A. Berkoff
a variety of corporate debtors, trustees,
creditors, and creditors’ committees,
both nationally and locally. Leslie is also
Regional Chairperson, North America, of
the GGI Debt Collection, Restructuring
& Insolvency Practice Group.

to resolve the biggest governmental
bankruptcy in United States history, and
cutting almost USD 130 billion in debts
to about USD 86 billion. Although the
plan itself may be subject to various legal
challenges, including an appeal to the
United States Supreme Court involving
constitutionality of the appointment
of the federal oversight board, it
seemed that progress was being made.
Unfortunately, legal battles proved not
to be the only hurdles for Puerto Rico;
towards the end of 2019, having not
yet fully recovered from Hurricanes
Maria and Irma which almost wiped
out the island, Puerto Rico was further
destabilised when new earthquakes
rocked the island. It has been estimated
that these earthquakes caused over
USD 110 million in damages. To further
complicate all of this, while USD 44
billion in disaster aid has been ascribed
to the Island to help it rebuild, only
a small portion has been released
to date, and political conflict and
roadblocks are tying up the balance. All
of these events only further exacerbate
an already precarious situation and
the impact on the pending plan and
recovery process remains to be seen.

Asset Deal in a German GmbH:

Notarised Shareholders’
Resolution Needed?
leading Holzmüller decision of the
German Federal High Court of Justice
concerning stock corporation law.

By Dr Angelika Baumhof
and Christian Pflaeger
On 08 January 2019, the German
Federal High Court of Justice (II ZR
364/18) ruled that an agreement
about the sale of all or substantially
all of the assets of a GmbH requires
a shareholders’ resolution of
approval; however, this resolution
does not need to be notarised.
Meanwhile the need for notarisation
is basically argued in two cases.
The first is if the asset deal leads to
a direct or indirect dilution of the
shareholders’ participation in the
company. In such a situation it is
argued that a notarised resolution of
approval to an asset deal is required
due to the seriousness of such
measures. This derives from the
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The second is if the asset deal leads to
a change of the business purpose in
the company, especially if the company
continues to exist and therefore
changes its business purpose. Such
a change of the business purpose
needs an amendment to the articles of
association pursuant to §53 GmbHG
(Limited Liability Companies Act) with
a notarised shareholders’ resolution.
The costs for the notarisation of the
shareholders’ resolution of approval
of the asset deal depend on the
purchase price, while the costs for
an amendment of the articles of
association are calculated only on
the share capital of the company,

which tends to be much lower.
Therefore, changing the articles of
association before the asset deal
should be considered in order to avoid
a notarisation of the shareholders’
resolution of approval. This needs
to be organised well ahead of the
asset deal since the change only
becomes valid after registration in
the commercial register. If the future
business purpose of the company
is uncertain, a possible amendment
is to add asset-management
activities as a general purpose.

Dr Angelika
Baumhof
Dr Angelika Baumhof started her
career as a judge and then as a prosecutor
in Munich, before she became a Partner
at Jakoby Dr. Baumhof in 1996. Her
main field of expertise is consulting in
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speaks German, English and French.
Christian Pflaeger is a certified
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corporate law and holds a degree as
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The Practice of Subordinating
Claims of Creditors Affiliated
with Debtor’s Shareholders
By Roman Makarov
The subordinating claims of affiliated
creditors is the most relevant topic
in Russian bankruptcy industry
in recent years. Now the courts
actively subordinate the claims of
affiliates, but since such a possibility
is not directly provided for by
the law, the criteria were unclear
until the beginning of 2020.
This regulatory gap should be
filled in by the new (published this
January) Supreme Court’s Review.
Understanding that in almost all highprofile decisions on subordination
the Supreme Court lowered the
money claims of affiliated creditors,
we expected the Review would be
tough: if you are an affiliated creditor,
you almost automatically go out of
the registry of creditors. But, in our
opinion, the Review turned out to be
quite balanced, because it uses the
so-called soft model of subordination.
The Supreme Court emphasises
that the priority of a creditor’s
claim cannot be lowered solely on
the ground that he is an affiliate or
controlling person of the debtor.
If financing within the group of
companies is carried out in good faith
and does not violate the interests of
other creditors, then the claims of
the affiliate creditor who provided the
loan do not need to be subordinated.
Reasonable doubt must be dispelled
by an affiliate creditor. If the court
has doubts regarding the true

nature of the agreement on which
the claim of the creditor affiliated
with the debtor is based, then the

creditor must refute them. In other
words, the burden of proving good
faith rests with such a creditor. Cash

claims of the creditor who issued a
loan to the debtor in a situation of
property crisis, shall be satisfied only
after the claims of other creditors.
The Review establishes a new
rule: The person who controls
the debtor and who is brought to
subsidiary liability shall be excluded
from the register of creditors.
Finally, an affiliate creditor with a
“reduced” line-up claim has the right
to participate in bankruptcy court
hearings as an ordinary creditor, to
appeal against judicial acts adopted
in this case, to raise objections to
creditors’ claims, to file complaints
against the actions of the bankruptcy
trustee, and to participate in meetings
of creditors without the right to vote.
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Actio Pauliana
can be Initiated even
in the Case of a Division
By Dr Attila Kovacs
The European Court of Justice
interpreted for the first time Articles
12 and 19 of the Sixth Directive
82/891 (1) in its judgement Nr. C
394/18. The Court held that those
articles do not preclude creditors of
the divided company whose rights
arose prior to the division and who
did not avail themselves of the credit
protection arrangements provided for
in the national legislation, in order
to establish that this division is null
and void. The dispute in the base
proceedings is between the creditors
of the company being divided and
the newly created company to which

part of the assets of that company
has been transferred. Those creditors,
considering that the divestment
company had lost most of its assets
as a result of the division, filed an
actio pauliana seeking annulment of
the divestment document. However,
creditors did not avail themselves
of the opportunity to object to the
division, as required by national law
when transposing the Sixth Directive.

such creditors should be entitled to
require adequate safeguards if the
financial situation of the companies
involved in a division warrants such
protection. In the litigation, since
actio pauliana is not one of the
remedies provided for in the national
legislation transposing Article 12,
the question arises as to whether the
creditors in the base proceedings were
entitled to bring such an action?

The court raised first the question
of the relationship between such
an action and Article 12 of the
Sixth Directive. For the purposes of
Article 12 of the Sixth Directive, the
member states should provide that

As regards the interpretation of Article
19 of the Sixth Directive, the question
arises whether the strict conditions
for invoking the nullity of a division
must also apply to an actio pauliana

...next page
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which does not affect the validity of
that division, but merely permits that
division should not be enforceable
against the claiming creditors.
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Budapest, Hungary
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Dr Attila Kovács
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Kovács Réti Szegheő Attorneys at Law,
established in 1992, is one of the oldest
independent Hungarian law firms. It is active
in Hungarian, English, German, and Italian
and operates over a wide spectrum within
the fields of civil and business law, for both
domestic and international clients.
Dr Attila Kovács graduated in
1996. After gaining professional
experience in Hungarian and
German law offices, he became a
member of Kovács Réti Szegheő,
and has been Managing Partner

The Court emphasised that, in addition
to the minimum system provided for
in Article 12 of the Sixth Directive,
member states may also provide

Dr Attila Kovács

since 2004. He speaks Hungarian, English,
and German, and his primary areas of
practice are bankruptcy law, real estate
law and corporate law. Attila is Global
Chairperson of the GGI Debt Collection,
Restructuring & Insolvency Practice Group.

for safeguards. Thus, in light of the
purpose of the Sixth Directive, which is
to protect creditors against the damage
which may result from a division, the
Court concluded that Article 12 of
that directive does not preclude the
creditors of the company being divided
from the launch of such actio pauliana.
As regards the system of nullity of
separation provided for in Article
19 of the Sixth Directive, the
Court interpreted the concept of
“invalidity”, which is not defined in
that directive, having regard to the
context in which those terms are
used and the objectives pursued by
that directive. According to the Court,
that term refers to the annulment
of actions, which results in being
extinguished ex tunc and has legal
effects for all. However, actio pauliana,
initiated by the creditors in the base
proceedings, does not affect the
validity of that division, does not
entail its termination ex tunc, and
does not produce legal effects for all.
Consequently, that action does not
fall within the definition of “invalidity”
in Article 19 of the Sixth Directive.
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