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Diary
Upcoming GGI Trust &
Estate Planning (TEP)
Practice Group meetings:
➜ Marrakesh, Morocco
08 November 2019
GGI TEP PG Meeting
at the GGI World Conference
➜ Limassol, Cyprus
24 April 2020 (TBC)
GGI TEP PG Meeting
at the GGI European
Regional Conference
➜ Nassau, The Bahamas
05 June 2020 (TBC)
GGI TEP PG Meeting
at the GGI North American
Regional Conference
➜ Madrid, Spain
26 June 2020 (TBC)
GGI TEP PG Meeting
at the GGI Latin American
& Iberian Regional Conference
➜ Montreal (QC), Canada
23 October 2020 (TBC)
GGI TEP PG Meeting
at the GGI World Conference

Editorial
Dear Reader,
I am honoured to welcome you to
this new edition of the Trust & Estate
Planning Practice Group Newsletter.
We have collected a large
variety of articles from
contributors around the world.
In our Practice Group we always aim
to find new ways of sharing countryspecific topics and cross-border issues
related to estate planning in order
to enrich all GGI specialists’ daily
business with latest developments
and personal insights. In this edition,
the contributors have dealt with
various topics, with special focus
on the fiscal aspects that concern
inheritance matters and all the new
trends emerging in each country.
I am delighted to invite you to
share our enthusiasm by taking part
in our Practice Group meetings, which
represent excellent opportunities
to exchange knowledge and ideas
in inspiring discussions.
It is also a great opportunity to
create new contacts and to promote
potential new business between
professionals all over the world. Check
on the left for all the upcoming Practice
Group meetings and save the dates!

I thank all the authors for their
valuable contributions, and I invite
you all to address them directly
to provide further information on
any of the topics discussed.
If you wish to join the Trust & Estate
Planning (TEP) Practice Group or if
you would like further information,
please do not hesitate to contact me
at stefano.loconte@studioloconte.it.
Enjoy reading this Newsletter
and I look forward to seeing
you soon in Marrakesh!
Kind regards,
Prof Stefano Loconte
Global Chairperson of the
Trust & Estate Planning
Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Tax Changes to
Testamentary Trusts
By Tony Nunes and Amy Liu
The 2018 Australian Federal Budget
announced integrity measures affecting
testamentary trusts. These changes are
effective from 01 July 2019 and affect
distributions from testamentary trusts
to minor beneficiaries. Unfortunately,
the issue of whether superannuation
assets form part of the deceased’s
estate, remains unresolved.
In the 2018 Budget, the government
announced that, from 01 July 2019,
the concessional tax rates available
to minors receiving income from
testamentary trusts will be limited
to income derived from assets that
are related to the deceased estate.
This amendment was
introduced to prevent taxpayers
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accessing the concessional tax
rate by injecting assets that are
unrelated to the deceased estate
into the testamentary trust.
A testamentary trust is a trust
created under the Will of a deceased
person. A testamentary trust is
contrasted with an inter vivos trust,
which is a trust established by a
person during their lifetime.
The much-sought-after tax
advantage of a testamentary
trust is simply that minors (i.e.,
persons under the age of 18) are
taxed like adults, with the benefit
of a tax-free threshold of AUD
18,200. Distributions are made to
them from an inter vivos trust, as
subject to tax without the benefit of
applying the tax-free threshold.

Example
If AUD 50,000 of taxable income
is distributed to three minors under
an inter vivos trust, each of the
minors would be taxed at the top
marginal tax rate of 45% and pay a
total of approximately AUD 22,500
of tax. However, if AUD 50,000 of
taxable income is distributed to
three minors under a testamentary
trust, the distributions could be tax
free, as each minor will have a taxfree threshold of AUD 18,200.

Integrity Measures
The general anti-avoidance integrity
measures currently exist to counter
the above situation.

...next page

Tony Nunes
and offers the full range of direct,
indirect, and international tax services.
Tony Nunes has over 22 years’
experience in providing tax advice. He
has extensive experience in advising
clients on issues affecting crossborder transactions, acquisitions and
restructures, and in all aspects of
structuring the ownership and financing
of corporations and their operations.
Amy Liu is an experienced tax advisor
with expertise in both direct and indirect

Amy Liu
taxation, advising clients in cross-border
transactions, mergers and acquisitions, and
corporate restructures. Amy also assists
clients with tax audits, ruling applications,
and liaising with the revenue authorities.
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However, the new measure provides
taxpayers with certainty and clarity.

Superannuation
Assets of the Deceased
One question that was not
clarified by the Budget is whether
superannuation assets of the deceased
are considered part of the deceased’s
estate. If superannuation is part of the
deceased estate, then distributions
of the superannuation benefit from
the testamentary trust to minors
will qualify for the concessional
tax treatment. If superannuation is
considered an “injection” into the
deceased estate, then a distribution
made to minors will not qualify for
the concessional tax treatment.
This uncertainty is created
by the special characteristic

of superannuation assets.
Superannuation assets are usually
held in a form of trust before
death and do not automatically
form part of the deceased estate.
The superannuation assets of the
deceased, or “death benefits”, must
first be administered by the trustee of
the superannuation fund according
to the Superannuation Industry
(Supervision) Act 1993. The trustee
will pay the death benefits to the
dependent (including minors) or
legal representative of the deceased
in accordance with superannuation
law. The trustee will then transfer any
remaining superannuation benefits to
the deceased’s testamentary trust.

deceased’s estate and thus not
subject to the concessional tax
treatment under the new law.

Given that there is a disconnect
between the payment of the
superannuation benefit and
distribution to minors, the
superannuation payment
could be an “injection” to the

Therefore, the superannuation
benefit will form part of the
deceased estate and any distribution
of a superannuation benefit to
minors should be subject to the
concessional tax treatment.

To counteract this uncertainty,
taxpayers should consider
including a clause under the Will
to establish a superannuation
proceeds testamentary trust, which
is a trust especially created for
receiving superannuation proceeds.
The deceased can then provide a
binding direction to the trustee of
the superannuation fund to pay
death benefits to the deceased
estate, where it will then be used
to create the superannuation
proceeds testamentary trust.

Can Cryptocurrency
be Inherited?
By Craig Ross
The short answer to this is yes. In Canada,
cryptocurrency is recognised as a taxable
commodity, and therefore would and should
form part of the assets of an estate.
The more difficult question to
answer is how to access the deceased’s
cryptocurrency. Since cryptocurrency can
only be transferred through the owner’s
“private key”, the estate would need to be
in possession of the private key in order
to access the cryptocurrency assets.
Without the private key, the
cryptocurrency is likely to be inaccessible,
and would be considered inactive.

Cryptocurrency owners should
also ensure that the existence of a
cryptocurrency wallet is declared as
an inheritable asset in their will, to
avoid unscrupulous heirs taking the
wallet for themselves. To protect their
families, cryptocurrency owners can
use third-party services to manage
their private keys in the event of death,
entrust the private key to a family
member or advisor, or keep a physical
list or flash drive of private keys in a
safety deposit box with instructions
on how to access the cryptocurrency,
all to ensure that their cryptocurrency
assets are accessible to their heirs.
The full version of the article
(including information on the
more unconventional method of
the “Dead Man’s Switch”) can be
read on www.ggiforum.com.
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Law Group. He represents business
owners, professionals, high-net-worth
individuals, mixed families, families with
children with disabilities, and individuals
and families dealing with discord.

Inheritance Tax
in the United Kingdom
By Hed Amitai and Rich Risino
The charge to UK inheritance tax
(IHT) is at a rate of 40% on any value
over GBP 325,000 in an individual’s
estate at the date of their death. There
are various exemptions and reliefs,
beyond the scope of this article, which
either increase the GBP 325,000
threshold or take assets outside
of the scope to tax completely.
In contrast to many other
jurisdictions, particularly civil
law countries, the UK subjects
the estate to IHT and not the
beneficiaries (other than in very
limited circumstances). The estate
of an individual comprises the value
of the assets owned at the date of
their death, less any liabilities.

Whether the estate is subject
to IHT is determined by the
domicile of the individual and
the situs of the assets.

Domicile
Unlike residence, this is
largely determined by the
intention of the individual.
1. An individual born and living
outside the UK is unlikely to
be domiciled in the UK.
2. An individual who relocates
to the UK with an intention to
remain in the UK permanently is
likely to acquire a UK domicile.
3. An individual will be deemed
UK domicile once he is

resident in the UK for fifteen
out of twenty tax years.
The closer an individual’s ties
to the UK become, the greater the
likelihood the individual is considered
to be domiciled in the UK.

Situs of Assets
UK-sited assets are those
located in the UK. Real estate is
easy to identify. Moveable assets
such as valuable chattels are sited
in the UK if physically in the UK.
Shares and investment assets are
broadly sited in the UK if they are
registered and/or “booked” in the UK
(although the rules are complex).

...next page
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UK-domiciled individuals are subject
to IHT at 40% on their worldwide estate.
Individuals not domiciled in the UK are
only taxable on UK-sited assets and are
within the scope of charge at 40%.
The key issues for non-UK
residents to be aware of are:

GGI member firm
Memery Crystal LLP
Law Firm Services
London, UK
T: +44 20 7242 59 05
W: www.memerycrystal.com
Hed Amitai
E: hed.amitai@memerycrystal.com
Rich Risino
E: rich.risino@memerycrystal.com
Memery Crystal LLP is recognised
as one of the UK’s top law firms in
their specialist areas including real
estate and tax, and regularly cited in
Chambers and The Legal 500.
Hed Amitai is a partner in wealth
structuring. He specialises in asset structuring

1. UK-sited assets, regardless of
the residence and domicile of
the individual concerned.
2. An extended pattern of residence
in the UK may bring the individual
worldwide estate within the
scope of charge to IHT.

Hed Amitai

and capital tax planning. Hed advises
trustees, foundations, financial institutions,
and asset managers, as well as international
businesses on tax, corporate structuring, and
legal reporting and compliance obligations.
Rich Risino is a senior associate
in wealth structuring. He focuses on
advising HNIs, entrepreneurs and
their families on asset and investment

When advice is taken, the UK
remains a tax-efficient jurisdiction
in which to reside and do business.
However, the tax code is complex,
and the inadvertent acquisition
of UK-sited assets can have many
unintended consequences for
IHT purposes and beyond.

Rich Risino
structuring, income, and capital taxation.
Rich project manages instructions on
behalf of clients, and often co-ordinates
tax advice across several jurisdictions.

Authority to
Allocate Trustee Duties
Among Multiple Trustees
By Robert V. A. Harra III

deal with specified trust assets.

The bifurcation of trustee duties
and powers is not a new concept in
Delaware. Title 12 of the Delaware
Code (“the Code”) has long recognised
the ability for a governing trust
instrument to restrict a trustee’s
authority to dispose of or otherwise

If a governing instrument does
not provide a bifurcated fiduciary
structure, whether through the use
of direction advisers or the complete
bifurcation among co-trustees,
interested parties often seek to modify
a trust using tools available under

Delaware law. Newly enacted Section
3343 of the Code provides yet another
tool for trusts administered in, or
otherwise governed by, Delaware law.
Section 3343(a) of the Code
provides that “[t]he power to
appoint a successor trustee under
a governing instrument shall be

deemed to include the power to
appoint multiple successor trustees
and additional trustees” and “[t]he
power to appoint multiple successor
trustees and additional trustees shall
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be deemed to include the power
to allocate various trustee powers
exclusively to one or some of the
trustees serving from time to time”.
Accordingly, unless a trust expressly

Robert V. A.
Harra III
tice focuses on federal transfer tax planning
and the unique aspects of Delaware trust
law. Rob’s practice also involves various
aspects of business planning and transactions, including the issuance of legal opinions associated with Delaware entities.

provides otherwise, the person(s)
with the power to appoint a successor
trustee can now directly bifurcate and
allocate trustee duties and powers
among co-trustees without modifying
a trust or involving other parties.
Section 3343(c) of the Code
provides that, in accordance with
Section 3313A of the Code, an
appointed trustee to whom powers
have been exclusively allocated, shall
be a fiduciary only with respect to
such allocated powers, and a trustee
excluded from exercising powers
shall have no liability for, nor any duty
to monitor, the actions of a trustee
to whom powers are so allocated.
Otherwise, Section 3343(b) of the
Code clarifies that all other general
trustee provisions under a governing
instrument (i.e., qualifications,
indemnification, compensation, etc.)
shall continue to apply to trustees.
The use of this new statute gives
rise to a unique set of issues that must
be carefully evaluated. However, it
provides flexibility to trust management
and has many practical uses.
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Prevention of Risks that
Threaten Family Assets
By Prof Sergio Guerrero Rosas
As families accumulate important
assets over time, they usually face
many risks due to their complex
lifestyles. Additionally, the exposure
to risky situations concerning their
assets and personal wellbeing
are much greater than average in
comparison to those families and
individuals that haven’t begun
accumulating important assets.
Specifically speaking about
family-owned companies, the risks
faced are unique. If we are able to
recognise and implement controls
that minimise these risks as they
show up, it would be possible to
reduce their impact, and keep the
family united and the business
running on the correct path.

Some of the most common risks
that threaten family assets include:

to a judge’s order and creating
an irreversible family conflict.

Fiscal Contingencies

Having a carefully drawn out
estate succession plan has the
potential to perpetuate and improve
the family’s wealth for decades and,
maybe, generations to come.

The complexity of fiscal legislation
in each country requires us to count on
solid advisors and professionals that
can develop effective tax planning to
help minimise the risk of legal issues,
and, at the same time, contribute
to the growth of our company.

Lack of
Estate Planning
Anyone who depends solely
on one testament runs the risk of
handing the destiny of their wealth

Cyber Risk
Hackers can interfere with our
email and social network accounts
and send false messages to our banks,
stock exchange, and financial advisors
authorising money transfers. Nowadays,
social networks can contribute to the
development of our businesses but can
also expose us to identity thieves on the
lookout for digital and tangible assets.

Security Risks
GGI member firm
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Prof Sergio
Guerrero Rosas

panies from SMEs to multinationals, as well
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The security risks concerning
our personal wellbeing in our
homes, businesses, during travels,
etc., such as extortion, scams,
and kidnapping, continue to be
one of the primary threats to our
family and the family’s assets.
It’s because of this that it is
important to conduct a complete
evaluation of our family’s exposure
to these types of threats in order to
reduce any invasion to our homes,
businesses, and ourselves that would
directly affect our family and assets.
Ultimately, the best steps to take in
risk prevention are effective planning
of all aspects, e.g., legal, tax, estate,
security, etc., and the implementation
of security measures to reduce
the impact these risks imply.

Successor Fiduciary
Liability: When the Follower
Must Be the Leader
By Patricia L. Davidson
Serving as a trustee often
epitomises the phrase “no good
deed goes unpunished”. A successor
trustee often has additional
punishment . . . er . . . responsibilities.
A successor trustee must administer
a trust in the interests of the
beneficiaries. The successor does not
owe a fiduciary duty to the predecessor.
On the contrary, a successor may need
to bring claims against the predecessor
for breach of duty, such as self-dealing,
improper expenditures, misuse of trust
assets, or poor investment decisions.
Successor trustees can be liable
for breach of fiduciary duty if they
fail to rectify wrongdoing. The
successor should thus inspect
real estate, tax returns, and all
asset account statements to
ascertain whether the predecessor
managed assets prudently.
Preparation of an account is an
important obligation of a trustee.
Accounts require transparency and
oblige trustees to maintain accurate
records and make prudent decisions.
If an account is allowed by a court,
beneficiaries usually can no longer
object to the trustee’s financial
decisions. If a successor discovers
fraud, mistake, or “manifest error” in
the predecessor’s account, and does
not move to reopen the accounts, the
successor could be liable for losses.
Scrutiny of a predecessor’s
actions requires analysis of the

predecessor’s process as much as
performance. Did the predecessor
make reasoned decisions based
on available information? Did the
predecessor rely on advice from legal,
financial, or real estate experts? Did
the trust impose any limitations that
constrained decision making? Were
the trustee’s actions in accordance
with sound financial and business
principles, even if in hindsight
the actions were imprudent?
Ultimately, the key question is
whether the trustee abused his or
her discretion. A successor and a
court should not substitute their
judgment when evaluating the
decisions of a prior trustee, but
instead should assess whether the
trustee’s actions were reasonable.
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Litigation Group. Her practice focuses on
helping families resolve issues involving wills,
trusts, and real estate, as well as disputes
involving family and closely held businesses.
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Private Capital:
New Trends in Private
Clients’ Investments
By Luigi A. M. Rossi
Through the 2019 Italian Budget
Law and the so-called decreto
crescita (Growth Decree), the Italian

government has improved some
attractive measures for those who
want to invest in the Italian innovative
start-ups and small- and mediumsized enterprises (SMEs), granting

many tax benefits to the investors, for
both individuals and legal entities.
The investor can benefit from a
significant reduction on Italian income
tax (IRPEF allowance for individuals,
IRES deduction for corporations)
since the 2019 Italian Budget Law
increased it from 30% to 40% (if
the investment is made from 01
January 2019 to 31 December 2019)
of the amount invested up to EUR
1,000,000 (maximum annual benefit
available is equal to EUR 400,000).
New rules have also been provided
for a specific investment tool, the
Piani individuali di risparmio, or
PIR (Individual Saving Plans),
which were introduced by the Italian
Government in 2017, with the goal
of matching the tax benefits of the
investor with the need to increase
the cash flow of the Italian SMEs.
The investor who subscribes
to a PIR, under the condition of a
holding period of a minimum of
five years, will be exempted from
any tax on profits, capital gains,
and inheritance and gift tax.
The tax incentives are subject to
investments limited to EUR 30,000
per tax year, with a holding period of
five years, and a maximum of EUR
150,000 per investor. With the 2019
Italian Budget Law, has been provided
that the PIR fund must be distributed
up to 7% investing in small- and
medium-sized enterprises, and in
venture capital funds, thus giving a
big support to the Italian economy.

New tax savings have been
established in relation to the European
long-term investment funds (ELTIFs),
which have lately entered into the
Italian market and Italian legislation.
This investment tool is particularly
addressed to high-net-worth individual
investors, which can allocate an
investment limited to EUR 150,000
per year, and a maximum of up to
EUR 1,500,000 per investor.
The aim of ELTIFs is to finance
projects with an average duration
from seven to ten years and, often,
the instruments through which
investments are made do not allow
an early liquidation of their shares.
According to the new Growth Decree,
the income derived from the above
investments is tax-exempted and the
investments’ asset transferred to the
heirs is exempted from inheritance tax.
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College Checklist:
1) Laptop, 2) Textbooks,
3) Healthcare Directive
By Nick Kaster
I do not remember much about
my high school graduation. I do not
remember the words of wisdom
imparted upon me and my fellow
graduates, or even receiving my
diploma. What I do remember is
that midway through my senior year
I became an “adult”. My parents
no longer needed to attend my
doctor appointments or co-own my
bank account with me. While I was
confident in my ability to manage my

own affairs, I imagine my parents felt
differently about my “adult” status and
ability to make my own decisions.
High school graduation is an
important milestone for parents and
children alike. However, regardless
of the path they choose, high-school
graduates are now adults in the
eyes of the law. The young adults
have independent decision-making
authority. They can own property,
enter into binding agreements, and
control who has access to their

personal information (e.g., medical,
academic, and financial records).
As children embark on new
adventures and undertake new
endeavours, it is important for them to
make sure their parents or other trusted
individuals can participate in important
decisions, access information, or make
healthcare decisions in the event of an
emergency. To that end, children who
are 18 years of age should complete and
sign powers of attorney and healthcare

...next page
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directives prior to leaving for
college, starting a gap year,
or travelling abroad.

Power of Attorney
A power of attorney is a document
through which a person authorises
another person to act on his or her
behalf in a variety of situations. A
power of attorney allows a parent
to handle financial issues, including
banking and insurance matters,
on behalf of a child if the child is
unavailable or incapacitated.

Healthcare Directive
A healthcare directive allows a child
to appoint an agent to act on the
child’s behalf if he or she cannot act.
For example, if the child is unconscious
or otherwise unable to communicate
his or her wishes relative to healthcare,

GGI member firm
Moss & Barnett
Law Firm Services
Minneapolis (MN), USA
T: +1 612 877 5340
W: www.lawmoss.com
Nick Kaster
E: nicholas.kaster@lawmoss.com
Moss & Barnett is a multidisciplinary,
client-centred law firm that gets results
through team-based custom counsel.
They offer business and private clients
forward-thinking strategies in Minnesota
and beyond. Their goal is to be a strategic
and critical partner to their clients
and provide value that
extends far beyond
the practice of law.

the agent identified in the healthcare
directive will have the authority to make
those necessary healthcare decisions.

Nick Kaster

Nick Kaster is a member of Moss
& Barnett Business Law group and
Wealth Preservation and Estate Planning
group. He focuses his practice on estate
planning for simple to complex estates
as well as estate and trust administration
and business succession planning.

Such decisions may include
selecting medical facilities, a
treatment plan, or end-of-life care.

While Relinquishing One’s US
Citizenship Can Mitigate Estate
and Gift Tax Obligations
By Ladidas Lumpkins
Relinquishing one’s US citizenship
can mitigate an individual’s estate and
gift tax obligations, but a “Covered
Expatriate”* should plan carefully when
disposing of assets. Internal Revenue
Code Section 2801 imposes a tax on
US citizens or residents who receive
certain gifts or bequests from Covered
Expatriates (CEs). Even if the property
is non-US-situs property, all of it is
subject to the 2801 taxing regime.
That said, Section 2801 does
offer planning opportunities.

Lifetime Gifting
Annual Exclusion Gifts – CEs
can give an unlimited number
of USD 15,000 gifts of cash or
property, completely tax free.

Gifts/Bequests of US Property
– Section 2801 does not apply
to gifts “otherwise subject to
US estate or gift taxes”.

marginal tax rate applicable.

Unlimited
Marital and
Charitable Deduction

Using Foreign Trusts to Defer
Taxes – CEs can achieve taxdeferral and income-tax savings.

Gifts to US Spouse – CEs can
transfer unlimited amounts of
property to a spouse tax free.

Domestic and
Foreign Trusts
A Domestic Trust Gift – This is
treated as if it were a US person
and pays tax at the highest

Transfers to Foreign Trusts – These
should be analysed carefully.

Distributions from Foreign
Trusts – When attributable to a
gift or bequest from CEs, the
2801 taxing regime applies.
Election to Be Treated as A
Domestic Trust – This allows CEs
to plan whether they want to pay
the taxes now or in the future.
Life Insurance Trusts – These
can cover insurance premiums
and provide funding for taxes
and other wealth protection.

...next page
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Gifts to
Non-US Persons
Avoiding Estate and Gift
Taxes – Simply gift non-US-situs
assets to non-US persons.
Allocation of Gifts Among US
Persons – Taxes for a portion of an
estate that is US-situs and left to US
beneficiaries, would be borne by CEs.

Generation-Skipping
Transfer (GST)
It can avoid the additional GST tax
currently with a top rate of 40%.
For a definition of “Covered
Expatriate”, visit www.irs.gov/
individuals/international-taxpayers/
expatriation-tax.
*
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Prager Metis International LLC is a
top accounting firm providing a full range
of accounting, audit, tax, and advisory
services to domestic and international
clientele in a wide range of industries.
With 17 offices worldwide, they
have a level of expertise and a
unique global presence that makes
their clients’ world worth more.
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in the Trusts & Estates department of
Prager Metis. She provides strategic tax
planning, compliance, and consulting
to high-net-worth families and their
closely held businesses. She specialises
in the US taxation of individuals and
trusts in multi-national family groups.
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