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Editorial
Dear GGI friends and colleagues,
It is an honour to welcome you
to this edition of the Real Estate
Practice Group Newsletter.
We have contributions from around
the world and, to pick a few, you will
find articles from Austria on Real Estate
financing and from Albania on practical
tips for buying property there. As we all
know, the US is looking to build itself
up again and we can learn about tax
breaks for investment in US emerging
markets. I am delighted to have articles
from the corners of the globe and am
grateful to all contributors, including
articles from Thailand and South Africa.
There is even a short one from my
colleague, Tom Dymond. I do hope
you enjoy reading this newsletter and
learn something new and useful.
In London, the news is of course full
of Brexit. By the time you read this, the
UK may be in the EU or out of the EU,
with soft or hard or yet to be determined
terms of Brexit. Living the process on a
day-to-day basis has been exhausting,
frustrating and we have seen a massive
waste of time and resources. The
terms and timing of Brexit are as
uncertain now as when the country
voted to leave two years ago. There is,
unfortunately, a situation where our
politicians believe the UK has a right to
a reasonable exit deal when of course
the EU want to make it very clear to all
other members that any exit deal will
be very unfavourable for the departing
country. In such circumstances, the EU
leaders will inevitably protect the future

of the continuing members, but our
politicians still argue points of principle
so that they appear well intentioned
in the public eye. Unfortunately, the
UK’s negotiation position is very weak
and, with the latest vote in the House
of Commons to take “no deal” off
the table, we have torn up the only
ace we held. In the event we are out
of Europe by the time of the GGI
European conference, I do hope to be
able to attend and that you will look
kindly upon aliens from the UK!
There are many areas of concern
as a result of the threat or reality of
Brexit, whether it is in the form of major
car manufacturers such as Nissan
or Honda closing car plants, global
firms relocating out of London or the
pound having the substance of a crypto
currency. All these issues affect the
real-estate market and commercial
and residential properties have seen
values soften as a consequence. The
High Street is under huge threat from
online retailers and rents there are
being challenged as large retail chains
fight against landlords for lower rents.
In the UK, the increase in all real
estate values over the last 50 years
has seen many investors assume
this will continue. The banking crisis
in 2008 was the first event that
rocked this assumption and since
then increased tax costs on property
transactions, and recently Brexit,
have kept the market unstable.
The long-held view in the UK that
ownership of property is a guaranteed

way of making money or increasing
wealth is now not so certain. London’s
strong global reputation for property
investment is under threat and perhaps
the US or Albania are better alternatives.
At the Real Estate Practice Group
meetings at the GGI conferences,
we normally review the strength and
performance of real-estate markets
in various countries and it will be
particularly interesting to carry
out this exercise when we meet in
Prague. This is a new city for me, so
I am very excited to be visiting it.
If I may switch my hat from Editor
to Chairman, I would like to take this
opportunity to send a teaser about
proposed appointments in the Real
Estate Practice Group organisation.
I hope that announcements can be
made formally at the meeting in
Prague and we will be discussing
exciting new ideas and initiatives for
the group and I look forward to seeing
as many of you there as possible.
Many thanks again to the
contributors to this newsletter.
Paul Simmons
Global Chairperson of the
GGI Real Estate Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Real Estate
Financing
in Austria
By Raffaela Lödl-Klein and Mario Kapp
The real estate market in Austria
is flourishing; both the volume of
sales and the value of sold real estate
have increased continuously in recent
years. Further growth on all fronts is
expected for 2019: more demand and
higher prices, though only a minimally
growing supply side, especially with
regards to land for building and
single-family homes. The choice of
the right type of real estate financing
is of key importance in this context.

Types of financing
and providers
The reality of many Austrians
when they contemplate purchasing
real estate is that they “have to save
up for a long time and repay loans
and credits all life long, on time,
until they go into retirement”.
In Austria, the private home is
usually financed on a long-term basis.
Currently we are in a long-lasting,
low-interest phase, whereas real estate
prices are high. Typical providers
of real-estate financing facilities are
banks, which are subjected to strict
banking regulations. Financing options
comprise own-capital resources,
subsidies from the provincial
government (these differ from one
province to the next) or financing
by a bank or building society.
To make the dream of owning their
own home come true, most Austrians

resort to real estate financing by
banks in the form of a mortgage.

The mortgage loan
A mortgage loan is a loan provided
by the bank to its customers for the
purpose of purchasing real estate. In
turn, for the provision of the loan, the
debtor grants the bank a lien on the
property (owner-occupied flat, house,
commercial property) by way of security.
The lien – the mortgage – is entered
in the land register and authorises
the bank to sell or exploit the property
if the loan is not repaid as agreed.
Thus, being intensively secured, a
mortgage loan is one of the longest
running and cheapest types of
loan. In addition to the owner, the
bank is also inscribed in the land
register. Once the loan has been
fully repaid, the entry is deleted.

Interest and
term of the loan
The loan is repaid in regular (monthly)
instalments; repayment at term end and
premature special repayment are usually
a possibility. The term for the repayment
of the loan is between 10 and 40 years.
The interest rates are usually variable
and linked to the refinancing rates
(EURIBOR), regularly adjusted to the
market interest. It is also possible to
agree fixed (but higher) interest rates.
The interest rates of mortgage loans
are currently relatively low (around 3.5%

Diary
Upcoming GGI Real Estate
Practice Group meetings:
➜ Prague, Czech Republic
10 May 2019
GGI Real Estate PG Meeting
at the GGI European
Regional Conference
➜ Houston (TX), USA
21 June 2019
GGI Real Estate PG Meeting
at the GGI Pan-American
Regional Conference
		
➜ Marrakech, Morocco
08 November 2019
GGI Real Estate PG Meeting
at the GGI World Conference

for a mortgage with a term of 25 years),
but pay attention to relatively high
additional costs (account maintenance
fees and handling fees of approximately
1–2.75% of the loan amount).

Loan amount / share
of own capital
The amount of the loan and the
required amount of own capital
depends on individual circumstances
(i.e., the value of the mortgaged real
estate). Most banks will be prepared to
grant a mortgage loan corresponding
to 80% of the total value (and expect
a contribution of 20% in own capital).
However, a higher rate of own capital
translates into a lower loan amount and
more favourable interest terms since
the bank also has a smaller default risk.
All monetary assets the buyer is entitled

...next page
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to dispose of, for example cash, shares
and stock, can be used as own capital.

Non-performing
loans: What happens if
the loan is not repaid?
If the failure to make repayments is
due to a short-term liquidity bottleneck,
the banks are usually accommodating
(temporary reduction, deferment).
However, in the worst case, the bank
can repossess and force-sell the house
by way of a judicial procedure. In this
case, the revenue from the sale goes
towards repaying the outstanding
debt. But this is a last resort; as a
general rule, the banks will try to find
a solution together with the debtor.
The trade with portfolios of nonperforming loans (NPLs) by banks is
now also a recognised and established
transaction type in Austria. In this
segment and, in particular, cross-border
cases, our firm is co-operating very
successfully with other GGI members.

GGI member firm
KAPP & PARTNER Rechtsanwälte GmbH
Law Firm Services
Graz-Seiersberg, Austria
T: +43 316 22 59 55
W: www.kapp.at
Raffaela Lödl-Klein
E: loedl@kapp.at
Mario Kapp
E: kapp@kapp.at
KAPP & PARTNER Rechtsanwälte
GmbH has four partners and five
associates and has an outstanding
reputation for bankruptcy law in
Austria. The law firm is mainly focused
on bankruptcy law, reorganisation
law, company restructuring,
commercial law, banking law, real
estate law and international law.
Raffaela Lödl-Klein is Managing Partner
of KAPP & PARTNER Rechtsanwälte
GmbH situated in Graz, Austria, and
specialises in real estate and corporate
and insolvency law. She joined the firm in
2013. Raffaela is Global Vice Chairperson
of GGI’s Real Estate Practice Group.
Mario Kapp was the sole founder of

Raffaela Lödl-Klein

Mario Kapp

the law firm in 2006. He is Managing
Partner and specialises in bankruptcy law,
corporate law and business restructuring.

Brownfields and
Residual Waste in Real
Estate Due Diligence
By Dr Michael Bihler
In the last years, extensive land
consumption has drawn the attention
of investors and administrative bodies
to inner-city building development.
Virgin soil in cities is rare, but previously
developed land is available almost
everywhere. In Germany, more than

350,000 pieces of land are registered
as “susceptible to soil contamination”.
Therefore, remediation of land is not
only possible but imperative. In most
cases, however, land is transferred to a
new proprietor rather than remediated.
In such a case, aspects of civil law
and of administrative law must be

considered in the transaction. Whereas
the principle of “caveat emptor” leaves it
up to the buyer to inform himself about
any flaws in the object of purchase,
the principle is not applicable if the
seller has knowledge of circumstances
that directly impact the value of the
land. Under German law, the mere
possibility of contamination must be

disclosed to the buyer, and the seller’s
contractual disclaimer is invalid if the
seller has knowledge. On the other
hand, the seller may not know about
the contamination or may not know to
what extent the soil is contaminated,
especially if the piece of land was
transferred several times. If different
kinds of industrial exploitation occurred
consecutively, it is hard to predict what
will be discovered when digging begins.
For the sake of investigation,
it is necessary to look at the
register of contaminated land
(“Altlastenkataster”) and also to
review the history of the land’s use.
If there is a history of hazardous
industries, independent research under
the supervision of environmental
engineers must then be conducted.
The provisions of administrative
law in Germany are clear-cut: if soil
contamination might result in danger,
material disadvantage or nuisance,
the authorities are obligated to

GGI member firm
LUTZ | ABEL
Law Firm Services
Munich, Germany
T: +49 89 544147 0
W: www.lutzabel.com
Dr Michael Bihler
E: bihler@lutzabel.com
LUTZ | ABEL is a business law firm
with four offices and more than 50 lawyers
offering comprehensive legal advice.
Their expertise covers all key areas of
business law and is regularly honoured
by awards from different newspapers,
the JUVE handbook and Legal 500.
Dr Michael Bihler is an experienced
lawyer specialising in real estate

investigate the facts and to initiate
clean up. This responsibility must
be borne not only by the person who
caused the contamination but also
by the current owner of the land.

Dr Michael Bihler

law, administrative law and renewable
energies. His main field of activity is
litigation and dispute resolution.

In any real estate transaction, be aware
of the fact that there might be a skeleton
in the closet or, less metaphorically,
some waste under the surface.

How the Consumer
Protection Act affects
the Voetstoots Clause
By Elistea Vrey
The “voetstoots clause” is a wellknown Roman-Dutch law principle that
finds application in many South African
property contracts, which exclude the
Seller’s liability for latent defects in the
property sold. Latent defects refer to
hidden defects in the property which the
Purchaser would not have discovered
upon ordinary inspection of the property.

...next page
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However, if the Seller was aware
of any latent defect in the property
and deliberately kept such knowledge
from the Purchaser, the Seller will not
be protected by the voetstoots clause.
In 2011, the Consumer Protection
Act (CPA) came into effect with the
main purpose of protecting the rights
of the consumer against exploitation
and unfair marketing practices. The
definition of “transaction” in the
CPA includes a sale agreement by
which property is sold, but specifically
excludes one-off transactions and sale
agreements where goods and services
were not supplied “in the ordinary
course of business”. Thus, a private
sale agreement of immovable property
will not fall inside the ambit of the
CPA. The common-law position will
still be applicable where a homeowner
sells his residential property.
In property transactions where
property is sold by developers,
investors, speculators and builders,
the Purchaser will be fully protected
by the provisions of the CPA. The
CPA provides, inter alia, that the
consumer (i.e., the Purchaser) will
be entitled to a cooling-off right,
to cancel the agreement within

GGI member firm
Heyns and Partners Inc
Advisory, Fiduciary & Estate Planning,
Law Firm Services, Tax
Cape Town, Goodwood, Khayelitsha,
Stellenbosch, South Africa
T: +27 21 590 72 00
W: www.heyns.co.za
Elistea Vrey
E: elistea@heyns.co.za
Heyns and Partners Inc was founded in
1958 and started to conduct business under
its current name in 1986. It is privileged
to represent a very diverse and extensive
client base, both corporate
and individual, offering
litigation, conveyancing
and notary services.
Elistea Vrey was

Elistea Vrey
admitted as an Attorney, Conveyancer and
Notary Public in 2007. Her fields of practice
include property law and all conveyancing
matters, administration of deceased
estates and estate planning. She joined
Heyns and Partners Inc in 2016.

five days after contracting, or to
return any defective goods.

cannot find application in these
property sale agreements.

The Supplier under these
agreements will have the
responsibility to rectify any latent
defects in the property or pay
compensation to the Purchaser.
Thus, the voetstoots clause

Furthermore, in all transactions
where estate agents are involved,
their actions are subject to the
CPA. If the estate agent deliberately
withheld information or misled the
Purchaser, they can be held liable.

Property in Thailand:
A Mixed Bag
By Paul Gambles
Looking at the Bank of Thailand’s
house-price index shows an
unchecked 64% rise in the last ten
years. But that doesn’t go anywhere
near to telling the whole story.

one of the major resorts. They also
depend heavily on the quality and
location of the project. For example,
older condominiums come under
the previous Act and therefore
were built to lower standards,
often using cheap materials.

Prices vary massively between
a provincial town and Bangkok or

There are signs that prices are
falling in Bangkok, but it depends on

each project. Prices tend to be falling
faster now than around three years
ago. Most projects no longer sell out
during the presales period, which can
hurt the speculator, but this is good
news as it discourages risky buying.
Part of the reason for this is the
degree of oversupply in some areas
of the capital. However, projects

tend to sell out eventually, largely
due to the low interest rates at
which the banks lend money.
To slow down debt, the Bank of
Thailand has restricted lending to
no more than THB 10 million for
property and THB 1 million for the
interior. This will affect some people,
but interest rates are still low.
In Thailand, it’s possible to have
a spread over the loan for the initial
period of the loan, as banks usually
offer promotions over the first two
or three years. This essentially gives
the buyer more time to sell or pay
back the loan. Consequently, there
are a lot of properties sold, but
not many people living in them.
Curiously, we have seen some
properties at exceptionally high
prices sell out; yet others at more
reasonable prices have not. Also, lowincome housing is oversupplied in
most areas outside central Bangkok.
The market therefore appears to
rely more on foreigners to buy in the

GGI member firm
MBMG Group
Auditing & Accounting, Tax, Law Firm
Services, Advisory, Corporate Finance
Bangkok, Thailand
T: +66 2 665 2536
W: www.mbmg-group.com
Paul Gambles
E: paul@mbmg-investment.com
MBMG Group was founded in Asia
in 1996 and has since grown steadily. It
offers services ranging from investment
advisory, corporate advisory, tax
advisory, family office, accounting
and audit, legal, insurance, estate
planning and property solutions.
Paul Gambles is co-founder and
managing partner. He is licensed
by the Thai SEC as both a Securities
Fundamental Investment Analyst and
an Investment Planner. Paul is also
well-known as an expert commentator,

most expensive brackets, but most
quotas for foreign buyers aren’t
full. The rental market in central

Paul Gambles
appearing regularly on Bloomberg TV,
CNBC and Channel News Asia. He also
writes the weekly newsletter MBMG
Markets Flash, regular Updates and articles.

Bangkok appears to be stronger
than in the last couple of years but
yields remain low at just 3-4%.
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“Lease Goes before Sale”:
How Far Does Dutch Law
Protect the Tenant?
By Joost Donkersloot
In Dutch rental legislation, there
is an adage: “lease goes before sale”.
In short, this means that a lease
agreement does not end if the rented
space is sold and changes ownership.
In practice, however, it is sometimes
assumed too easily that the tenant
does not suffer from a transfer of
ownership of the rented property.

The law
The principle of “lease goes before
sale” is enshrined in Dutch law in

GGI member firm
TeekensKarstens advocaten notarissen
Law Firm Services
Leiden, Alphen aan den Rijn,
Amsterdam, The Netherlands
T: +31 71 535 80 00
W: www.tk.nl
Joost Donkersloot
E: donkersloot@tk.nl
TeekensKarstens advocaten notarissen
(TK) is the largest legal-services provider
in the area called “Rijnland”, centrally
located between Amsterdam, The
Hague and Utrecht. From its offices in
Leiden, Amsterdam and Alphen aan
den Rijn, over 50 lawyers and notaries
operate and provide full service to
mainly large and medium enterprises,
(semi-) public sector and individuals.
Joost Donkersloot works at TK in Leiden
as a senior attorney specialising in real

Section 7: 226 of the Dutch Civil Code.
Although this article is of a mandatory
legal nature, this rule contains two
important limitations: 1) Only the
rights and obligations are transferred

that become due and payable after
the transfer, and 2) the lessor is only
bound to those stipulations that are
immediately related to having the
right of use and the rent to pay.

The judge

Joost Donkersloot
estate. He is also a member of the GGI Real
Estate Practice Group. Within real estate,
he focuses on rent law and apartment
rights. In addition, he specialises in the
leisure business. He is also a member
of TK DACH, the firm’s German desk.

A stipulation that, according to the
judges in the Netherlands (usually)
does not pass, is a pre-emptive right
of purchase of the rented property,
usually because it has also been judged
that the pre-emptive right of purchase
does pass to the new landlord if the
intention to purchase is expressly
involved in setting the level of the rent.
Also, a clause, in which the tenant in a
shopping mall was protected against the
location of another store in his branch,
did not pass to the new owner, according
to the judge in Breda. The judge did,
however, help this tenant. Because
the new landlord did not implement
the stipulation, the tenant could claim
adjustment of the lease on this point on
the basis of the doctrine of “unforeseen
circumstances”. Explaining that could
be subject of a separate article.

Opportunity Zones:
Taking Advantage of
US Emerging Markets
By Tony Constantine
The United States’ opportunityzone programme encourages
investment into what Senator Cory
Booker describes as “domestic
emerging markets”. The programme
is a departure from traditional
economic-development programmes.
It provides taxpayers with the ability
to redeploy unrealised gains for the
purpose of revitalising distressed areas
without an immediate tax burden.
The programme was signed into
law effective for periods after 31
December 2017. The benefits are
threefold. First, taxpayers are able to
defer a capital gain by reinvesting the
gain in a qualifying opportunity zone
through a special investment vehicle
called an opportunity fund. Second,
taxpayers holding the investments
for five to seven years can reduce the
deferred gain by 10–15% respectively.
Third, if the investment is held for
ten years, the taxpayer may step up
the basis in the opportunity fund
investment to fair market value.
Some of the key applications
of the programme include direct
business investment, real estate
development, and an alternative to
tax deferred exchanged under Section
1031. There is also a marketing
benefit for owners of property
located in an opportunity zone.
Proposed regulations were issued
on 29 October 2018. Clarity is still
needed in areas ranging from its
application to large construction

projects to how vacant land is treated.
More nuanced concepts, such as
determination of basis and interplay
of debt, also remain unanswered.
The partial government shutdown
in January postponed a hearing on the
rules until mid-February. As a result of
this recent hearing, the Department
of the Treasury is expected to
issue final guidance covering key
components of this provision
soon. Despite the uncertainties
around the rules, the program has
generated significant interest with
many investors that are going ahead
with their own interpretations of
the current rules. Stay tuned for
more on this developing topic.

GGI member firm
Ciuni & Panichi, Inc.
Advisory, Auditing & Accounting, Tax
Beachwood (OH), USA
T: +1 216 831 71 71
W: www.cp-advisors.com
Tony Constantine
E: tconstantine@cp-advisors.com
Ciuni & Panichi, Inc. has been
providing accounting, auditing, and
tax services internationally for over 40
years. Firm members also advise clients
on financing, mergers and acquisitions,
business valuation, financial forecasts
and projections, succession
planning, and litigation.
Tony Constantine, CPA, has
extensive experience in business
and individual taxation with

Tony Constantine
specialised expertise in real estate and
property tax issues. He is a frequent speaker
on tax topics and was named one of the
“Top Five to Watch in Finance” in Crain’s
Cleveland Business Magazine in 2017.
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What are Embedded
Capital Allowances?
By Tom Dymond
In the UK, Embedded Capital
Allowances provide a valuable tax
break for commercial property owners
that many are not aware of or don’t

GGI member firm
Haines Watts
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary & Estate
Planning, Tax
More than 60 offices throughout the UK
T: +44 1604 746 760
W: www.hwca.com
Tom Dymond
E: tdymond@hwca.com
With over 60 offices around the UK,
Haines Watts is a UK Top 15 firm of
Chartered Accountants specialising in
the owner-managed business sector.
Assisting over 35,000 business owners
around the UK, Haines Watts supports
business owners’ aspirations and
helps them to achieve their goals.
Tom Dymond is a Chartered Surveyor and

understand. Keeping it simple, most of
the major items of plant and machinery
in a building are potentially eligible for
Capital Allowances. At its most basic
level, if you took a commercial building,
flipped it over and then back down

Tom Dymond
he strengthens the real estate specialism
in Haines Watts with the provision of a
wide range of property advisory services,
including investment consultancy, site
acquisitions, valuations and technical advice.

again, anything that hasn’t fallen out
and remains attached to the structure
of the building could potentially be
eligible for capital allowances relief.
This means items such as water,
heating, electric and telecoms systems
are eligible, alongside many other
specific items of plant and machinery.
Most accountants can easily apply
Capital Allowances to usual business
expenditure backed up by paperwork
and invoices, but assessing the value
of items embedded in a property,
where detail on the nature of the
plant and machinery and its costs
are very limited, requires a different
skill set based on a blend of property
and tax expertise to accurately
assess the value of these eligible
items and interpret the legislation
and apportionment formulas to
calculate the eligible allowances.
Getting this right and extracting
all of the eligible Capital Allowances
can be very valuable for UKtax-paying businesses, with our
claims often delivering significant
corporate-tax savings.

Practical Considerations
Regarding Section 199A
of the New US Tax Law
By Jerry Eitel
The Tax Cuts and Jobs Act passed
by the US Congress on 17 December
2017, includes Section 199A, a
provision that can afford pass-through
businesses a 20% deduction of:
Qualified business income (QBI)
from a domestic qualified trade or
business (QTOB) operated as a
sole proprietorship, partnership,
S corporation, trust or estate;
Combined qualified real estate
investment trust (REIT) dividends
and qualified publicly traded
partnership (PTP) income.

GGI member firm
Prager Metis CPAs
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Tax
Basking Ridge (NJ), Coral Gables (FL),
El Segundo (CA), New York (NY),
White Plains (NY), Woodbury (NY), USA
T: +1 212 643 0099 x10110
W: www.pragermetis.com
Jerry Eitel
E: jeitel@pragermetis.com
Prager Metis CPAs is a top accounting
firm providing a full range of accounting,
audit, tax, and advisory services to
domestic and international clientele in a
wide range of industries. With 13 offices
worldwide, they have a level of expertise
and a unique global presence that
makes their clients’ world, worth more.

This complex law has many
technical points too numerous to
cover here. However, to illustrate
some practical considerations that
apply when determining how this law
may affect your business, the following
are two real-life examples and an
important accounting consideration.

Example One
Steve operates an online retailer S
corporation which pays USD 100,000
in W-2 wages and earns USD 400,000
in net qualified business income.
Because he is considered a “high
earner” by exceeding the income

limits, his deduction is limited to
50% of the W-2 or USD 50,000 which
is less than 20% of USD 400,000.

Example Two
William operates as a sole
proprietor and earns USD 500,000
but does not pay any W-2 wages.
His deduction is the lesser of 50%
of the W-2 wages (or USD 0 in
this example), or 20% of the USD
500,000. If he paid out USD 200,000
in employee wages and had USD
300,000 in net business income, his
Section 199A deduction would be
the lesser of 50% of USD 200,000 or
20% of USD 300,000. In other words,
he would deduct USD 60,000 (USD
60,000 is less than USD 100,000).

Accounting
Consideration
Jerry Eitel
Jerry Eitel is a Partner and Leader of
the Real Estate Practice Group of Prager
Metis. His real estate clients include
both foreign and domestic investors and
developers of US real estate and business.

To maximise the credit, one
practical consideration with an “S”
Corp with no employees other than
the shareholders is the ratio of
shareholder wages to net income
before shareholder wages. The magic
number is 2:7. Using this ratio can
potentially bring the effective federal
tax rate down from 37% to 30%.
As stated, Section 199A of
the new US tax law is complex
and warrants careful study by a
business’ accounting professionals
to confirm eligibility and derive
the maximum benefit.
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Adjustment of German Real
Estate Transfer Tax Rules
with Respect to Share Deals
By Ingo Prang
The finance ministers of the German
federal states have decided on an
initiative to tighten the real-estate
transfer-tax rules related to share deals.
While a specific legislative proposal
has not been drafted yet, the Committee
for Building, Living, Urban Development
and Municipalities has recently
discussed the measures that the
finance ministers are planning to take.
Representatives of the real-estate
industry oppose the plan, whereas
politicians and economists support it.

Real Estate Transfer Tax (RETT) is
one of the most important sources of
income for the German federal states
(approximately EUR 13 billion in 2017).
A share deal can be a suitable
transaction to avoid paying RETT while
still transferring immovable property.
In the current legislative situation,
the purchase of shares of a real-estateowning company will trigger RETT if:
The company is a partnership
and sells 95% or more of its
shares to new partners in a period
of less than five years, or

The company is a partnership
or corporation and 95% of
its shares are acquired by the
same shareholder. The 95%
threshold also includes the
indirect acquisition of shares (e.g.
through an affiliate company).
So, as long as these 95%
thresholds are not exceeded,
no RETT will be triggered.
This strategy is mostly used by
company groups since they have
enough possibilities at their disposal
to arrange such structures.
In order to avoid the use of
such strategies, the finance
ministers would like to implement
the following changes:

GGI member firm
KPP Steuerberatungsgesellschaft mbH
Tax
Kleve, Emmerich, Weeze, Germany
T: +49 2821 72 04 0
W: www.kpp.de
Ingo Prang
E: ingo.prang@kpp.de
In the past 20 years, KPP
Steuerberatungsgesellschaft mbH
has become one of the leading tax
consultancy offices in the Lower Rhine
region of Germany. The company offers
taxation, legal and consulting services.
As KPP is close to the Netherlands,
the company has acquired
considerable expertise in advising
on cross-border matters, especially
for foreign companies investing
in Germany, e.g. real estate.

Ingo Prang

Ingo Prang is a German-certified
Tax Advisor and Partner of KPP. In
addition, he lectures on comparative
business taxation at the Rhine-Waal
University of Applied Sciences.

The five-year period shall be
increased to ten years.
The 95% thresholds shall
be decreased to 90%.
The sale of more than 90%
of a company’s shares shall
also trigger RETT if the
company is a corporation.
With these amendments, the
finance minister would like to
achieve a more balanced tax burden
across taxpayers of all sizes.
However, it is uncertain if such an
amendment would achieve such a
goal, e.g. a higher tax burden in the
real estate sector will probably result
in more expensive living space as
well as a loss of attractiveness for
Germany as an investment location.

Covered or Not: How
Title Insurance Can Protect
Real Estate Investments
By Patrick Hughes
A real-estate purchase could be one
of the largest investments you’ll ever
make. Unfortunately, a thorough title
exam doesn’t always identify every
risk. A routine title exam assumes that
public records are properly executed.
But some prior errors or defects may
not be disclosed. The only way to
protect against such undisclosed risks
is to obtain title insurance. Securing
title insurance protects your interests
and insulates you against loss.
What protection does
title insurance offer?

claim. The heir claims to own 40
acres of your land. When problems
like this arise, the title insurer may
compensate you for your loss or
dispute the claim on your behalf.

make a claim against your insurance
and be compensated for your loss.

Adverse possession

What happens when you believe
a prior lender was paid off, but they
weren’t? Or if a new construction project
has massive mechanics’ liens of which
you were unaware? If undiscovered liens
crop up outside the title examination,
the expense of resolving these may
be covered by title insurance.

Such rights can cause a realestate nightmare. For example, you
may purchase a property, have it
surveyed, only to discover that your
neighbour has taken over a corner of
what you believe is legally yours. If the
neighbour claims adverse possession
and wins, what is your recourse? With
adequate title insurance, you can

Lien claims

Title insurance is critical to protecting
real estate interests and could
protect you from devastating loss.

Chain of title issues
When property is transferred in a
transaction, a chain of title is created.
But there may be issues that can
compromise this chain, e.g. forgery
and fraud. You may be given title
by someone who doesn’t own the
property, or you may be sold property
by someone without the legal authority
to do so. Deliberate or not, issues
with chain of title can significantly
impact your real estate interests.
Title insurance will ensure the title
gets perfected or at least make sure
you are compensated for loss.

Unknown heirs
In purchasing a 100-acre tract
for commercial development, you
may not realise a long-lost cousin
was going to surface with a legal

GGI member firm
Dressman Benzinger LaVelle psc
Law Firm Services
Cincinnati (OH), Crestview Hills (KY),
Frankfort (KY), Louisville (KY), USA
T: +1 859 341 1881
W: www.dbllaw.com
Patrick Hughes
E: phughes@dbllaw.com
Dressman, Benzinger LaVelle psc
(DBL Law) provides a complete range
of services to meet legal needs in a wide
variety of industries. With cross-industry
collaboration, their attorneys offer
comprehensive service on complex
matters that transcend simple
categorisation in many areas of law.
Patrick Hughes is a partner
with DBL Law and an officer of
Excel Title Services LLC, a wholly

Patrick Hughes

owned subsidiary of DBL Law. Excel
Title Services offers a full range of title
insurance products and coordinates
title services for clients and commercial
projects nationwide (via Nancy Spivey).
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Law on Legalisation of
Illegally Constructed Buildings
in the Republic of Srpska,
Bosnia and Herzegovina
By Tijana Kondic
The deadline for submission
of requests for the legalisation
procedure of illegally constructed
buildings in the territory of the
Republic of Srpska, BIH, expired on
31 December 2016 and about 49,000
applications have been received.
However, according to the official
estimates, there are over 80,000 illegally
constructed buildings and thus there was
a need to adopt the Law on Legalisation
of Illegally Constructed Buildings (entered
into force on 18 July 2018) with an aim to
encourage owners of illegally constructed
buildings to initiate legalisation
procedures and start payment of utility
fees and charges, property tax, etc.

GGI member firm
Law Firm SAJIC
Law Firm Services
Banja Luka, Bosnia & Herzegovina
T: +387 51 227 620
W: advokatskafirmasajic.com
Tijana Kondic
E: tijana@afsajic.com
Law Firm SAJIC from Banja
Luka, founded in 1989 by the lawyer
Stojanka Sajic, is proud to retain
excellent business relationships
with its clients, primarily based on
constant communication, knowledge

Under the term of illegally constructed
building shall be considered any
building that was constructed or is in
the process of construction without
being granted a construction permit,

and long-standing legal practice. All
employees are focused on achieving and
maintaining high-quality legal services.
Tijana Kondic, Senior Associate,
joined the Law Firm SAJIC in 2007. Tijana
graduated from the University of Banja
Luka School of Law in 2006. She was
registered in the Register of Attorneys
of the Bar Association of the Republic of
Srpska in 2011. In addition to company/
corporate law and construction law, Tijana
works on the issues of denationalisation
and restitution, public procurement,
concessions, defamation, consumer
protection, real estate, energy and mining.

but also all buildings constructed based
on a construction permit but not in
compliance with the same, as well as
those reconstructed without a permit.
Therefore, the legalisation procedure

Tijana Kondic

understands the subsequent issuance of
location requirements and construction
permits for illegally constructed buildings.
Buildings which are not in accordance
with the spatial-planning document
can be legalised without a previous
change of the document if the same
has been changed for a maximum

of two floors, provided that the last
is the attic, or if the change is up
to 10% of the planned horizontal
dimensions, so that the regulation
and construction line is undisrupted.
The investor who did not submit
a request for legalisation until 18
January 2019, in addition to the fee

for arranging the city construction
land and rent, is obliged to pay a
legalisation fee amounting to 20% of
the calculated amount of the fee.
Buildings or parts of buildings
constructed contrary to applicable
regulations after 18 July 2018,
cannot be legalised.

Residential Real Estate
Investment in Slovenia
By Blaž Mrva

month or two out of the year, and for
short-term rentals for the rest of the year.

Many small investors buy their second
home in Slovenia. There has been strong
growth in the tourist industry in the
country over recent years. The main
tourist destinations are the Adriatic
coast, mountains resorts, and the capital
Ljubljana, and new hotels are being built.
Small investors will buy one or more
flats to use as a vacation home for a

GGI member firm
MRVA Law LLP
Law Firm Services
Ljubljana, Slovenia
T: +386 1 431 22 83
W: www.mrva.si
Blaž Mrva
E: blaz.mrva@mrva.si

It is easy to buy property in Slovenia
for EU citizens, and for buyers outside
the EU there is no real obstacle to
acquiring a property in the country. All
they have to do is start a company in
Slovenia (for as little as EUR 7,500).
The company doesn’t need to have
employees or Slovene managers. It can
be a company owned by one person, with

the same person acting as a managing
director. Such a company can buy any
property, residential or commercial.
Law and advisory firms provide
support to individuals from Australia,
South Africa, Germany, Austria, Italy,
and other countries, who buy property
in Slovenia as their second home.
Currently there is no single piece
of legislation which would regulate
short-term rentals of apartments. It is
considered a hospitality business and
is regulated by 19 laws and regulations.
Various legislative proposals have been
put forward by interest groups to make
it easier for owners to rent their flats.
Despite some regulatory uncertainty
related to short-term rentals, it appears
that buying real estate in Slovenia remains
a good choice for small investors.

Blaž Mrva

MRVA Law LLP, Ljubljana, Slovenia,
was established in 2001 and is focused
on commercial law. Their main
experience lies in M&A, regulatory
matters, real estate development
and real estate transactions.
Blaž Mrva has 25 years of
experience, 17 years as an attorney
specialising in commercial law.

He is an arbitrator for .eu domain names
at the Czech Arbitration Court in Prague.
He has an MBA and advises mainly
foreign and international companies.

The price of real estate is increasing,
but it is still relatively low compared to
cities in Italy, Austria or Germany. One
can buy a flat in Ljubljana for 2,000
EUR/m2, while very good locations in the
city centre are sold at 4,000 EUR/m2.
For this reason and because of a good
natural environment, good food and
low crime rates, Slovenia is increasingly
popular among small investors.
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The German
Rent Brake and Real Estate
Investment in Germany
By Dr Reinhard Nacke
and Marius Tauchmann
Germany is among the most
favoured real-estate investment
locations in the world; 80% of the
population lives in the biggest
cities, and 54% of the entire
German population lives in rented
accommodation; only 46% own their
home. Most Germans don’t buy their
homes, they prefer to rent. Due to a
shortage of hundreds of thousands
of apartments, rents in the cities
are continuing to rise rapidly.

GGI member firm
FPS
Law Firm Services
Dusseldorf, Germany
T: +49 211 30 20 15 12
W: www.fps-law.de
Dr Reinhard Nacke
E: nacke@fps-law.de
Marius Tauchmann
E: ref02.dus@fps-law.de
FPS is one of the largest fully
independent German law firms, with
four offices in Germany. FPS currently
has more than 100 professionals,
mostly lawyers, but also notaries and
accountants. One of the firm’s core
areas of expertise is real estate law.
Dr Reinhard Nacke is of counsel at FPS
in Dusseldorf. His areas of expertise cover
real estate, and company and tax
law. He was founder of the GGI Real
Estate Practice Group and co-founder
of the GGI FYI Newsletter format.
Marius Tauchmann is a

Therefore, the German
government has recently updated
the Mietpreisbremse legislation
(rental control, literally “rent brake”)
in order to slow down those rental
increases in the housing market.

Dr Reinhard Nacke

Marius
Tauchmann

trainee lawyer at FPS and is preparing
for his second state exam.

The federal government has basically
created a framework which entitles
individual federal states to designate
specific areas or districts as having
“overheated” or “tense” housing
markets. Once an area has been officially
classified in this way, landlords are only
allowed to re-let apartments at rents that
are no more than 10% higher than the
local benchmark (rent specified in the
rent index). If a landlord violates the law
by breaching the 10% ceiling, fines can
be imposed, and the affected tenants
can claim damages for overpaid rent.
Nevertheless, Germany still
offers attractive investment
opportunities: notably, because
investors are protected by two key
exemptions contained in the law.

First, the rental control only
applies to the re-letting of existing
apartments. Newly built rental
apartments are exempted from the
rent brake regulations. That means
investors can determine the rent for
those apartments without restriction.

Second, apartments that are being
let for the first time after having
undergone “extensive” refurbishment
and modernisation are also exempted.
Thus, being ensured that the costs pay
off, investors are not prevented from
modernising existing apartments.

A landlord only loses the right
to invoke the latter exemption if he
fails to comply with the obligation
to disclose the rate charged to the
previous tenant, to the prospective
tenant, before concluding the contract.

Investing in
Real Estate in Albania
By Oltion Kaçani
The Albanian real-estate sector has
undergone significant changes and
improvements in order to resolve
the issues inherited from the past.
Due to the legal amendments made
in the last few years, Albania offers
a real opportunity to invest in real
estate, thus facilitating and making
more reliable the entire process.

GGI member firm
Gjika & Associates Attorneys at Law
Law Firm Services
Tirana, Albania
T: +355 4 2400900
W: www.gjika-associates.com
Oltion Kaçani
E: okacani@gjika-associates.com
Gjika & Associates, established in
2013, has over 10 employees. The firm
specialises in the fields of energy, oil
and gas and real estate sectors, as well
as M&A related to power projects.
Oltion Kaçani joined Gjika & Associates
Attorneys at Law as a Senior Associate
in January 2018. He graduated from the
Tirana University, Faculty of Law and
holds a Master of
Science degree in
Civil and Commercial

There are no legal restrictions that
prevent foreigners from purchasing
a property in Albania, excluding the
acquisition of agricultural land. The
ownership of the property can be
accomplished through a sell-purchase
agreement, which should be a notarial
deed. Pursuant to the applicable law,
the above-mentioned agreement should
be registered with the Immovable
Property Registration Office (“IPRO”).

Oltion Kaçani
Law. He has been a member of the
Albanian National Bar Association since
November 2012. He has experience
in consulting and due diligence and
has been regularly involved in drafting
contracts and advising clients in relation
to corporate and business law, real estate,
public procurement and concession
law, energy and natural resources, etc.

Furthermore, the process of
purchasing real estate property may be
performed by the buyers themselves
or by appointing legal representatives
through a Power of Attorney.
The IPRO and the National Chamber
of Notaries have launched a platform
which allows the notaries to check the
legal status of the real-estate property
online in the electronic register of
immovable property, prior to the
stipulation of the agreement between
the parties, in order to verify if there are
any encumbrances on the property.
Moreover, the buyer has the assurance
that the purchase price shall be deposited
in the notary-public bank account and only
after obtaining the certificate of ownership
will the notary public transfer the purchase
price to the account of the seller.
Compared with other countries in
Europe, Albania still offers convenient
prices and the real-estate market offers a
lot of opportunities. Any person should
be able to find their dream property,
or at least the most convenient one.
Another thing to consider is the fact
that the language of the documents
does not constitute a barrier for the
deal because the latter may also
be compiled in English; therefore,
no misinterpretation will result.
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Thoughts about
Asset Allocation
By Helmut Seitz
There are two extreme types of
investors in real estate. The “depositor”,
whose main purpose is to secure
his existing wealth against loss of
value, and the “active investor”,
whose goal is to build up wealth
and therefore achieve the highest
possible yields, and therefore is
ready to leverage his investment.
There are two developments
which can be disruptive to
real-estate investors:

1. Online Trading: the market share
of online trading has become
so big that it starts to hit the
classical retail shop concepts hard.
Recent bankruptcies of mid-pricelevel clothing stores are directly
related to this development.
2. We have learned from the keynote
speech of Markus Krall, the author of
“Draghi Crash”, during the European
Regional GGI conference in Budapest,
that the next crisis – which will hit
the banking sector first – is expected
to pop up soon. His argument was

clear and stringent and leads to the
question, “What will be the impact
on real estate investments?”
The more a real-estate portfolio
consists of properties which are
connected with absolute necessities
for daily life, e.g., affordable flats,
supermarkets, retirement homes,
urban business hotels and logistics,
the higher the chance is that
they will still be sustainable.
On the other hand, the more the
income of the tenant depends on

products which are affected most by
online trading and which are not daily
necessities, like electronics, mid-pricerange clothing or books, the bigger will
be the potential impact on the realestate investor. Any tenants which are
related to the spending power of the
middle class will feel a banking crisis
the most, and therefore the potential for
problems for their landlord is inherent.
The same is true for office space.
An exception might be the typical
High Street retailer. These products are
sold to an elite (whose wealth will be
probably be the least affected in absolute
numbers during a crisis) to deliver “Life
Style” and not to satisfy a daily need.
At the end of the day, the assets in a
sustainable portfolio should be balanced.
If there are only funds available to
invest in one type of real estate, it is
recommended to choose the property
which is connected with daily necessities
and which offers affordable rents.

GGI member firm
Hasberger_Seitz & Partner
Rechtsanwälte GmbH
Law Firm Services
Vienna, Austria
T: +43 1 533 0533
W: www.hsp-law.at
Helmut Seitz
E: seitz@hsp-law.at
Hasberger_Seitz & Partner
Rechtsanwälte GmbH is an Austrian
independent, full-service business law
firm with a strong international focus.
Since its foundation in September 1997, it
has prided itself on a flexible approach to
schedules and venues, close cooperation
with GGI members from around the globe
and a work ethic defined by quick reaction
times, efficiency and commitment. It
covers a particularly wide range of legal
services in the fields of private and public
law, providing customised solutions
for business and private clients.

Helmut Seitz
Helmut Seitz is a founding partner
of Hasberger_Seitz & Partner, a Viennabased law firm. He has specialised in
real estate transactions for more than
20 years and is Global Vice Chairman
of the Real Estate Practice Group.
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Let us know what you think about FYI
– Real Estate News, we welcome your
feedback. If you wish to be removed
from the mailing list, please email
info@ggi.com.
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in charge of Real Estate content:
Paul Simmons
Global Chairperson of the
GGI Real Estate Practice Group
E: pdsimmons@hwca.com
GGI member firm
Haines Watts
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