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Diary

Editorial
Dear Reader,

Upcoming GGI Labour Law
Practice Group meetings:
➜ Prague, Czech Republic
10 May 2019
GGI Labour Law PG Meeting
at the GGI European
Regional Conference
➜ Houston (TX), USA
21 June 2019
GGI Labour Law PG Meeting
at the GGI Pan-American
Regional Conference
➜ Marrakech, Morocco
08 November 2019 (TBC)
GGI Labour Law PG Meeting
at the GGI World Conference
➜ Bali, Indonesia
06 December 2019 (TBC)
GGI Labour Law PG Meeting
at the GGI Asia-Pacific
Regional Conference

We are proud to present to you
the Spring Edition of the Labour
Law Practice Group Newsletter.
Labour law is in motion like never
before. The continuing independence
of workers in the labour market is
forcing us to reconsider the old
concept of “employment”. The use
of artificial intelligence, such as
application robots, also leads to new
labour-law issues in the field of equal
treatment and privacy: topics that will
be discussed during our upcoming
Practice Group meeting at the GGI
European Regional Conference
in Prague. This is a meeting that
should not be missed, and you
are all cordially invited to join.
In this edition of the Newsletter
you will find many interesting
contributions from our worldwide
employment-law experts on current
topics. The continuous growth of our
Practice Group enables us to improve
information exchange through the
GGI Insider, Newsletter, webinars

and Practice Group meetings. We
would like to thank again all the
member firms that have contributed
to this edition and hope that you will
enjoy and benefit from the worldwide
updates. In the meantime, do not
forget to keep in touch, either for
professional advice and guidance
on employment law issues or just
for a drink if you happen to be in
town. It is always great to catch up
from time to time and it further
strengthens our connections within
our Practice Group and GGI.
Hope to see you all in Prague!
Jeffrey L. R. Kenens
Global Chairperson of the
GGI Labour Law Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Australia Introduces
Domestic Violence Leave
By Nicola Martin and Elisa Blakers
Following amendments to
Australia’s primary piece of
workplace legislation, the Fair
Work Act 2009 (Cth) (FW Act),
all Australian national system
employees are now entitled to five
days of unpaid family and domesticviolence (FDV) leave per year.

The Australian
entitlement
All employees covered by the FW
Act can access five days of noncumulative, unpaid FDV leave per
year, including those working fulltime, part-time and casually. Notably,
part-time and casual employees will
receive the full, five-day entitlement
and not a pro-rated amount.
FDV leave can be utilised
by an employee if they:
1. are experiencing “family and
domestic violence”, which is
defined to mean violent, threatening
or other abusive behaviour by
a close relative of the employee
that seeks to coerce or control the
employee and causes the employee
harm or to be fearful; and
2. need to do something to deal
with the impact of that FDV in
circumstances where it would
be impractical to do that thing
outside of the employee’s
ordinary hours of work.
Examples of activities that
could warrant the taking
of FDV leave include:

arranging for the safety of the
employee or a close relative
(including relocation);
attending urgent court hearings; or
accessing police services.
Employers must take steps to
ensure information concerning any
notice or evidence an employee gives
in connection with taking FDV leave
is treated confidentially, as far as it
is reasonably practicable to do so.
The entitlement to FDV leave is in
addition to the existing entitlement to
request flexible working arrangements

...next page

GGI member firm
McCabe Curwood
Law Firm Services
Sydney, Australia
T: +61 2 9265 3249
W: www.mccabecurwood.com.au
Nicola Martin
E: nicola.martin@mccabecurwood.com.au
Elisa Blakers
E: elisa.blakers@mccabecurwood.com.au
McCabe Curwood is a multi-disciplinary
law firm, providing astute and commercial
legal advice. By emphasising technical
excellence and commitment to quality,
the firm offers clients pragmatic legal
solutions to help achieve current
and future business objectives.
Nicola Martin is a highly experienced
employment lawyer who heads the
Employment Team at McCabe Curwood.

Nicola Martin

Elisa Blakers

Nicola provides a full service of employment
relations, industrial relations and HR
advice to her clients, both in contentious
and non-contentious matters.
Elisa Blakers is a Lawyer in the
Employment Team at McCabe Curwood.
She advises on a range of employmentlaw matters, including compliance with
Australian employment legislation.
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in circumstances where the
employee is experiencing violence
from a member of their family or
needs to provide care or support
to a family or household member
who is experiencing violence
from a member of their family.

Family and
domestic violence
leave globally
The introduction of FDV leave
sees Australia join a growing list
of countries and states offering
similar entitlements to employees
experiencing FDV. Currently, some
countries and states offer paid or
unpaid FDV leave entitlements,
including US and Canadian states.
New Zealand introduced an
entitlement to 10 days of paid
domestic-violence leave in 2018,
joining the Philippines as the only
countries offering paid domestic
violence leave at a national level.

Forward thinking
The introduction of FDV leave
to all national system employees
in Australia is expected to provide
roughly six million workers with
access to FDV leave, regardless
of the basis of their employment
or the size of their employer.
However, while the introduction of
FDV leave into Australia’s federal
workplace legislation represents an
acknowledgment of the profound
impact FDV has on the workforce,
many are calling for Australia to
follow in their neighbour’s footsteps
and introduce paid FDV leave.
Given the significant financial
implications of FDV, advocates for
a paid leave entitlement assert that
victims may be financially prevented
from accessing the unpaid leave
entitlement. Even though the high
cost of introducing paid FDV leave
entitlements represents a significant
barrier to the introduction of paid
FDV leave, employers should be
alert to the possibility of a paid leave
entitlement in the future. Indeed, a

number of companies in Australia
have already introduced paid FDV
leave as a matter of company policy.

Relevance to
global employers
Most multi-national employers
with a presence in Australia now
have an obligation to provide
their employees with FDV leave.
Accordingly, employers with
employees located in Australia
should ensure that their policies
and procedures are updated to
refer to FDV leave and outline
the process employees must
undertake to establish their eligibility
and to apply for the leave.
Companies may also consider
implementing an international
entitlement to paid or unpaid FDV
as a matter of company policy
for the sake of parity, so that its
workforce (no matter where they
are located) receive the same
benefits with respect to FDV leave.

New Risks for
Employers in Germany

Prolongation of Notice Period
Only in Exchange for Compensation
By Dr Angelika Baumhof
and Cathrin Kirchbach
In view of the tight situation of
the German labour market it has
become vital for employers to develop
retention strategies for employees. One
important tool for the employer is to

prolong the ordinary notice period for
an employee while the employee seeks
to quickly move to a better-paid job.
In Germany, the ordinary notice
period for an employee by law is
very short, with only four weeks to
the middle or the end of a month.

Therefore, many standard labour
contracts foresaw a prolongation of
this period. This was generally either
between three to six months for both
parties after a certain probation period
or a prolongation of the notice period
in the same way for both parties as by
law for the employer, reaching (after 20

years of work) a notice period of seven
months. These clauses are challenged
now by the Federal labour court of
Germany and are deemed to be void!
The Federal labour court of
Germany ruled on 26 October
2017 (6 AZR 158/16) that the
prolongation of the period of notice
for the employee in a standard labour
contract is unreasonable unless
the employee receives a special
compensation for that prolongation.
Unfortunately, the Federal labour
court left open the question what
would be considered a reasonable
compensation. In the past, Federal
labour court decisions accepted a
prolongation of up to one year for
both parties to be within a fair range
without any further compensation. It
is uncertain how the labour courts will
handle the decision from the Federal
labour court in future. In order to be
on the safe side, the employer either
has to offer a special compensation or
has to negotiate the period of notice
individually with the employee, so
that the agreement is not considered
a standard labour contract.

GGI member firm
Jakoby Dr Baumhof
Auditors Tax Consultants Lawyers
Auditing & Accounting, Tax, Law Firm,
Advisory, Corporate Finance
Rothenburg o.d.T., Ebersberg, Germany
T: +49 9861 9405 0
W: www.jakoby-baumhof.de
Dr Angelika Baumhof
E: angelika.baumhof@jakoby-baumhof.de
Cathrin Kirchbach
E: cathrin.kirchbach@jakoby-baumhof.de
Jakoby Dr Baumhof – Auditors Tax Consultants Lawyers is a mid-size, interdisciplinary
company located in the south of Germany,
with offices in Rothenburg ob der Tauber,
located in Northern Bavaria, and Ebersberg,
near Munich.

Dr Angelika
Baumhof

Dr Angelika Baumhof specialises in corporate and commercial law and contractual
civil law. She started her career as a judge at
the District Court of Munich and as a prosecutor in Munich. Since 1996, she has been
a partner at Jakoby Dr Baumhof. Her main
field of expertise is consulting, but she also
practices litigation in all fields of commercial and private law.
Cathrin Kirchbach is an attorney who

Cathrin Kirchbach

specialises in individual and collective labour law, and also advises on social law.
She speaks German and English.
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US Employment Law:
Recent Supreme Court
Developments
By Narcisa Przulj and Zach Merkle
As with most Supreme Court
terms, the high court has handed
down opinions with which all
employment-law practitioners should
be familiar. October Term 2018
has been a big one for arbitration
provisions, which directly affect
many employment contracts.
After New Prime Inc. v. Oliveira,
No. 17-340, a trial court should
determine whether the Federal
Arbitration Act’s Section 1
exclusion for disputes involving
the “contracts of employment”
of certain transportation workers
applies before ordering arbitration.
This is important because a

GGI member firm
Sandberg Phoenix & von Gontard P.C.
Law Firm Services
Alton (IL), Carbondale (IL), Clayton (MO),
Edwardsville (IL), O’Fallon (IL), Overland
Park (KS), Saint Louis (MO), USA
T: +1 314 231 3332
W: www.sandbergphoenix.com
Narcisa Przulj
E: nprzulj@sandbergphoenix.com
Zach Merkle
E: zmerkle@sandbergphoenix.com
With more than 150 attorneys in offices in
Missouri and Illinois, Sandberg Phoenix &
von Gontard P.C. offers clients in more than
50 industry sectors throughout the Midwest
and across the United States, a full range
of more than 40 legal services. Committed

federal court – rather than the
arbitrator – determines this
threshold arbitrability question.
In Henry Schein Inc. v. Archer and
White Sales Inc., No. 17-1272,
the court rejected the “wholly
groundless” exception to the
general rule that courts must
enforce contracts that delegate
threshold arbitrability questions
to an arbitrator, not a court.
Lamps Plus Inc. v. Varela, No.
17-988, is a still-pending case
that will determine whether
the FAA forecloses a state-law
interpretation of an arbitration
agreement that would authorise
class arbitration based on

Narcisa Przulj
to an extremely high level of client service,
Sandberg Phoenix & von Gontard P.C. was
one of the first firms in the US to offer
clients a Service Guarantee, covering timely,
responsive and cost-effective legal service.
Narcisa Przulj is a shareholder
specialising in
employment
law. Her practice
encompasses litigation,

general language commonly
used arbitration agreements.
In non-arbitration employment
news, the Supreme Court decided
a few other cases. Under Mount
Lemmon Fire District v. Guido, No.
17-587, state and local governments
are considered “covered employers”
under the Age Discrimination
in Employment Act (ADEA).
In BNSF Railway Company v.
Loos, No. 17-1042, an employee of a
railroad had taxable “compensation”
under the Railroad Retirement Tax
Act when the employee received
payment for working time lost due
to an on-the-job injury. Looking
ahead to October Term 2019, while

Zach Merkle
transactional work, and counselling,
representing employers ranging from small
businesses to Fortune 100 companies.
Zach Merkle is an associate in the firm’s
Business Litigation practice group, and a
member of the Employment Law team.

there are no employment-related
grants of certiorari yet, the early
prediction is that the court will

resolve issues related to gender
identity and sexual orientation under
Title VII’s ban of discrimination

on the basis of “sex”, an issue that
has split lower courts recently.

The Good Work Plan:
Legislating for the
Gig Economy in the UK
By Stephen Ravenscroft
In today’s on-demand, digital
age, many business practices
are transitioning towards a “gig”
economy, engaging increasing
numbers of staff who are paid for each
“gig” completed or job performed,
rather than maintaining a traditional
“employment” relationship. Those
who are treated as “employees”
have more rights compared with
those who are “workers”, who
have more rights than the “selfemployed”. Whilst this trend grows,

so too has uncertainty surrounding
the classification of “employee”,
“worker” and “self-employed”.
Definitions differ across employment
and tax law (where there is only the
distinction between employee vs. selfemployed). For example, the definition
of “employee” for discrimination
purposes is far broader than that for
unfair dismissal. In addition, judges
in recent high-profile cases such as
those against Uber and Deliveroo
have been reticent to provide general
guidance. The main areas of conflict
have often been on national minimum

wage, paid-holiday entitlement
and trade union recognition.
Long overdue, the Government
seeks to remedy this in the Good
Work Plan (December 2018) which
commits to implementing many
recommendations made in an earlier
review. Online tools and guidance are
to be improved, allowing businesses
to more confidently assess status
themselves. However, the Plan lacks
detail about how the Government
intends to codify employment status by

...next page
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drawing together existing legislative and
case-law tests; we know only that further
research has been commissioned.
Until then, assessment should
be made on a case-by-case basis,
looking at factors such as the
presence of mutuality of obligations,
personal service, exertion of control
and level of integration, exclusivity,
presence of financial risk and how
remuneration is calculated.
Employers with a mixture of
employees, workers and selfemployed contractors should
consider auditing these arrangements
to ensure consistency within the
categories and clear differentiating
factors between the categories.

GGI member firm
Memery Crystal LLP
Law Firm Services
London, UK
T: +44 207 242 5905
W: www.memerycrystal.com
Stephen Ravenscroft
E: stephen.ravenscroft@memerycrystal.com
Memery Crystal LLP is recognised as one
of the UK’s law firms in its specialist areas
including employment law, and regularly
cited in Chambers and The Legal 500. Their
other practice areas include corporate, real
estate, dispute resolution and commercial,
media and technology (CMT).
Stephen Ravenscroft is a
highly experienced employment

Stephen
Ravenscroft
lawyer and provides bespoke advice to
companies and senior executives across a
range of industries on their most sensitive
and complex HR issues, including those
arising during recruitment, departure,
restructuring, investigations, and disputes.

The Legalisation of Cannabis in Canada:

A New Challenge for
Employers and the Role
of Artificial Intelligence
By Marty Rabinovitch
Emerging technologies are able to
predict with a high degree of accuracy
how the Canadian courts will decide
issues related to the legality of drug
testing of employees in the workplace.
Recreational cannabis was legalised
in Canada on 17 October 2018,
despite the government not having
a statutory regime in place regarding
how drug testing and screening should
be conducted in the workplace.
In providing legal advice to
employers about this issue, lawyers
have relied on the common law

(court decisions). This can be difficult
because the common law on drug
testing in Canada remains unsettled.
Search tools which rely on Artificial
Intelligence (AI) can assist lawyers
and Human Resources professionals
to more accurately determine
whether drug testing of employees is
permitted in a specific situation. When
determining the answer, the courts
must balance the employee’s right to
privacy and the employer’s obligation to
maintain a safe working environment.
To assist, AI search tools
may ask questions about the
employee’s specific duties and
responsibilities, specific indicators
of impairment and details of any
non-drug related explanations
for the behaviour in question.
Now that recreational cannabis
is legal, Canadian employers should
update their policies to ensure that
it is clear to their employees that
they are prohibited from consuming
recreational cannabis during working
hours and from being impaired

GGI member firm
Devry Smith Frank LLP
Law Firm Services
Toronto, Canada
T: +1 416 449 1400
W: www.devrylaw.ca
Marty Rabinovitch
E: marty.rabinovitch@devrylaw.ca
Devry Smith Frank LLP (DSF) is a
full-service law firm based in Toronto,
Canada. DSF provides professional and
affordable client-tailored service.
Marty Rabinovitch is a Partner and
Head of the Employment Law Group at
Devry Smith
Frank LLP.
His practice
focuses

while at work. The policy should also
state that any employees who have
prescriptions for medicinal cannabis
have a positive duty to disclose this
to their employer so that appropriate
accommodations can be made. Finally,
the policy should set out specific

Marty Rabinovitch
on representing employers with respect
to issues which arise in the workplace.
Marty has extensive employment
litigation experience and provides
legal services to both English- and
French-speaking employers.

circumstances in which the employees
may be subjected to drug testing.
While a court may not ultimately
uphold an employer’s drug-testing
policy, having such a policy in place
should nevertheless reduce uncertainty
with issues related to drug testing.

The Requirement to
Inform and Consult
the Work Council of a
French Subsidiary
By Caroline Luche-Rocchia
In the case at hand, Thales filed a
takeover bid on Gemalto NV, a Dutch
company holding 99.99% of Gemalto
SA, a French subsidiary. In parallel,

this French subsidiary, wishing to
implement a reorganisation project
and a social plan, consulted its Central
Works Council. The CCE then requested
information on the takeover bid. As
the management of the subsidiary

did not comply with this request,
the CCE sued the company before
the French Civil Court. By ordinance
dated 22 March 2018, the latter ruled
in favour of the CCE and ordered

...next page
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the disclosure of several documents
relating to the takeover bid, on the
grounds that the takeover bid filed
with the parent company indirectly
affected the subsidiary controlled at
99.99%. According to the Supreme

GGI member firm
Herald
Law Firm Services
Paris, France
T: +33 1 53 43 1515
W: www.herald-avocats.com
Caroline Luche-Rocchia
E: c.luche-rocchia@herald-avocats.com
Herald (previously Granrut) is a
well-established, independent law firm
created in 1957. Herald’s lawyers always
try to bring fresh ideas, innovation
and best practice in its core practice
areas. Two Granrut partners have been
elected Bâtonnier of the Paris Bar.
Caroline Luche-Rocchia, Counsel,
Herald Law firm, has specific experience
in all aspects of employment law

Court, where the takeover bid is on
the shares of the parent company of
a group with a European dimension:
If there is a CEE and its setting-up
agreement stated the coordinated

information-consultation of this
council and the other national
representative bodies pursuant
to Article L. 2342-9, 4º of the
Labour Code, it is necessary
to apply this agreement.
If a CEE has been set up but not the
coordinated information-consultation,
the CEE and the national bodies of
the subsidiaries affected, directly or
indirectly, by the project, must be
consulted (Article L. 2341-9, para. 2).

Caroline LucheRocchia
(individual and collective issues) and in
HR advisory in business transformation
projects, including collective relationships
and change management.

If no CEE has been set up, since
the French subsidiary is likely
to be affected by the parent
company’s proposed takeover bid,
its representative bodies must
be consulted pursuant to Articles
L. 2323-1 (concerning measures
affecting the volume or structure
of employees) or L. 2323-33 of
the Labour Code (concerning
changes in the company’s
economic or legal organisation).
For the CSE, the consultation
shall take place under Article
L. 2312-8 of the Labour Code.

Simplified Procedure for
Use of Public Documents
from EU Countries
By Huub Kapel and Wytske Wijnnobel
As of 16 February 2019, the
Regulation on Public Documents
(Regulation 2016/1191) is applicable
in all EU Member States. This
Regulation aims to lower formalities
and costs for citizens presenting
public documents in another EU
country than the country where the
documents were issued, such as
court documents, birth certificates,
marriage certificates or a certificate
on the absence of a criminal record.
Before this Regulation entered into
force, public documents normally
had to be authenticated with an
apostille seal, and a sworn translation
was also regularly required, before it
was possible to use the documents
in another EU member state for

GGI member firm
LIMES International B.V.
Tax, Advisory, Fiduciary & Estate Planning
Valkenburg, The Netherlands
T: +31 88 0899 000
W: www.limes-int.com
Huub Kapel
E: huub@limes-int.com
Wytske Wijnnobel
E: wytske@limes-int.com
LIMES International B.V. is
an independent international tax
consultancy firm specialising in crossborder issues. They focus exclusively
on companies and expats that cross
borders, providing them with a broad
range of integrated solutions in tax

e.g. employment and immigration
purposes. Through the implementation
of stronger safeguards to prevent the
use of fraudulent public documents,
an apostille is no longer required.
Furthermore, with the introduction
of the multilingual standard form
available in all languages of the EU,
the translation for listed documents
is also no longer required.
If authorities do suspect a
fraudulent document, the Internal
Market Information System (IMI)
allows authorities to verify the
authenticity of public documents with
the issuing authority. IMI is a secure
online tool through which national,
regional and local authorities can
communicate with their counterparts
in other EU countries including
Iceland, Liechtenstein and Norway.

IMI is used, notably, for cooperation
on the recognition of professional
qualifications. Although the
Regulation regulates the authenticity
of a public document, it does not
as such regulate their legal effects
in another EU country; this is still
subject to national law of the EU
country where the document is
presented. However, the right to free
movement of EU citizens to an extent
prevents authorities from imposing
unreasonable preconditions on the
recognition of a public document
issued in another EU country.
In short, this Regulation is a
welcome addition, and will no doubt
further integrate public administrative
processes in the EU. We are
convinced this will contribute to
smoother immigration procedures.

Wytske
Wijnnobel

Huub Kapel
and expat, legal, payroll, immigration
and relocation, pension and insurance,
HR, and VAT and customs services.
Huub Kapel is an international tax
partner of LIMES International with
more than 30 years of experience
in assisting expatriates and their
employers around the world.
Wytske Wijnnobel is an immigration

specialist of LIMES International with more
than 10 years of experience in individual
and corporate immigration issues.

FYI – GGI LABOUR LAW NEWS | No. 06 | Spring 2019

11

12

Doing Business in
Romania: New Quota
for Migrant Workers
By Karina Reizner
Romania has undergone one of the
most promising economic growths
among the EU states in the last few
years. The height of the economic
boom saw a 7% GDP growth in 2017,
slowing down to a forecasted 3.8%
GDP growth in 2019: still one of the
highest growths in the European
Union. This economic success is due
partially to the flow of foreign direct
investment (FDI) into Romania which
might break the EUR 5 billion milestone
in 2019, a height which has not been
experienced in more than a decade.
However, not all is favourable in
the market. With one of the lowest

GGI member firm
Hategan Attorneys
Law Firm Services
Timisoara, Romania
T: +40 256 430 454
W: www.hategan.ro
Karina Reizner
E: karina.reizner@hategan.ro
Hategan Attorneys is an independent,
full-service business-law firm located
in Timisoara, Romania, providing a
tailored and integrated range of legal
services to meet the needs of a wide
variety of businesses, individuals
and organisations. More than
three quarters of their clients are
international companies which
plan to invest or are already
doing business in Romania.
Karina Reizner specialises in

unemployment rates of around 4%,
due to high emigration rates, there
is not a lot of workforce available for
new companies who want to open
subsidiaries in Romania. The current
situation triggered the need for many
investors to open their vacant jobs
to foreigners from outside the EU.
Consequently, at the beginning of
2019, the Government increased the
quota of non-EU workers allowed
in the Romanian labour market to
20,000. Strategically located at the
outskirts of the EU, this was a good
answer to the workforce crisis for many
companies which are considering
employing personnel from non-EU
countries including the neighbouring

Serbia, Moldavia and Turkey, but
also from as far as the Philippines.
In order to better understand
the Government’s decision, it
should be mentioned that last
year’s quota for non-EU workers
was comparably lower, initially set
at 7,000. By the middle of the year,
after pressure from the investors,
the Government supplemented
the quota with another 8,000.
This measure is meant to
have the following objectives:
To prevent possible cases of illegal
labour when foreigners move
to Romania and start working
without any legal documents.
To limit the number of foreign
workers for which certain social
security contributions are already
paid in the state of origin.

Karina Reizner

commercial litigation, representing
the interests of national and foreign
companies in the Romanian courts.
She is a quick-thinker, able to identify
problems and establish legal strategy to
resolve them swiftly and successfully.

To ensure the required labour force
required in some industry sectors,
which can no longer be covered
exclusively by Romanian workers.
Last, but not least, it should
be mentioned that the shortage
of workforce should also be
addressed by making the most of
the EU fundamental right of citizens’
freedom of movement enshrined
in Article 45 of the Treaty on the
Functioning of the European Union.
The flow of population
within the EU should also be
encouraged so that Romania’s
shortage of workforce is met.

Electronic Information Exchange
in the European Social Security System:

An Odyssey through
the Bureaucratic Jungle
By Martin Thieslauk
Mr. X, employee of the German
Maschinen GmbH in Nuremberg,
wants to visit the exhibition “Industrie
Paris 2019” as he did in past years.
Upon admission to the trade fair, Mr.
X is asked to present an A1 certificate
in addition to his admission ticket,
which shows that he is employed as
an employee under social security

law. Since he is unable to provide
such a certificate, he is denied
admission because it could be illegal
employment. What happened?
Under certain conditions, an
employee who worked abroad
could remain in the social security
system of their home country. The
A1 certificate was proof of that. The
applications to issue this certificate

were submitted in paper form and
processed in Germany by the DVKA.
In the past, the A1 certificates were
limited to typical ex-pat cases. As
of 01 January 2019, applications for
an A1 certificate must be submitted
in electronic form. Furthermore, all
social security carriers in Europe (EU,
EEA and Switzerland) are obliged to
exchange information electronically

...next page
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This means that every employee must
carry an A1 certificate with them at all
times in case they are on a business
trip in another European country,
even if it is only a one-day business
trip. Depending on the country,
checks may or may not be carried out
(according to the German press), and
“high” fines may be imposed if the
A1 certificate cannot be presented.
Have you already tried to apply
electronically for an A1 certificate
for a commercial agent who makes
a “round trip” through Europe
every two months? Have you ever
tried to apply electronically for an
A1 certificate for a driver who tours
Europe with his truck? If so, then
you know the odyssey through the
bureaucratic jungle. If not yet, we
promise you, you will get to know
the jungle; but one thing is for sure
– you will not be able to submit
the application electronically.

GGI member firm
Benefitax GmbH
Steuerberatungsgesellschaft
Wirtschaftsprüfungsgesellschaft
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary &
Estate Planning, Tax
Frankfurt am Main, Germany
T: +49 69 256 227 60
W: www.benefitax.de
Martin Thieslauk
E: m.thieslauk@benefitax.de
Benefitax GmbH is a tax consultancy
and public auditing company located in
Frankfurt, which is widely recognised as
the financial centre of Germany. Benefitax
predominantly serves German entities of
foreign multinational groups, mid-size
German companies with cross-border
activities and wealthy private individuals.
Martin Thieslauk is a certified German tax
advisor and senior manager at Benefitax.

Martin Thieslauk
He mainly advises international clients and
their German branches on all questions of
German tax law, including payroll accounting issues, and assumes the tasks they have
to perform in Germany to fulfil their tax and
social security obligations. In addition, he
advises private individuals from Germany
and abroad.

New Proposed Regulations
Expand Employee
Overtime Eligibility
By Patricia Goodson
and Bryan Starrett

exemption. The USD 23,660 threshold
was first established in 2004.

On 07 March 2019, the Department
of Labour released its long-awaited
proposed rules addressing which
employees may be eligible for
overtime pay. Specifically, the
proposed regulations raise the
salary threshold from the current
level of USD 455 per week to USD
679 per week, or from USD 23,660
annually to USD 35,308 annually,
for employees who also meet the
other “duties” tests for overtime

The proposed regulation would
cause many “white collar” workers
– those currently exempt under
the executive, administrative,
professional, and computer
professional exemptions — to
lose their exemption. According
to the Department of Labour’s
announcement, more than one
million workers will become eligible
for overtime as a result of the
proposed rule. The proposed rules

also raise the salary exemption for
highly compensated employees
from USD 100,000 to USD
147,414, a level that DOL says it
will revisit every four years.
This is not the first recent
effort to raise the salary threshold
requirements for exempt employees.
In 2015, the Obama administration
announced proposed rules raising
the salary threshold for exempt status
to much higher than the current
proposed level, to nearly USD 50,000
per year. Those 2015 proposed

regulations also set automatic
adjustments to the salary threshold
in order to keep pace with inflation.
Ultimately, the 2015 regulations were
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enjoined by a federal court just as
they were set to go into effect.
Once the newly proposed
regulations are formally published,

they will be subject to a 60day public comment period.
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legal counsel to employers on day-to-day
issues involving employees, including
discipline, discharge, leave, and wage-andhour issues. She defends employers in state
and federal court on discrimination
and other employment-related claims.
She is also Global Vice Chair of the
GGI Labour Law Practice Group.
Bryan Starrett is a partner in the
firm’s Greensboro office who counsels

clients on a variety of employment law
issues and represents employers before
agencies and in state and federal court
in all manner of employment matters.
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Working in Albania
By Ergys Hasani
Employment issues are subject
to constant improvement in order
to comply with the international
and national rules as well as to
satisfy the expectations of both the
employer and the employee.
Recently, Albania has made
significant legislation improvements to
catch up the European Union standards
as well as to establish new standards
for the employment relationships.
The current policies are focused
on enhancement of the business
climate, expanding and creating
new job positions, increasing the
minimum salary, as well as recruiting
the excellent students whom have
just finished their studies.
Any member of the European
Union may work in Albania without
being obliged to be provided with
any work permit, while other foreign
members can easily be provided
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with the relevant working permit and
residence permit due to the approval
of an extensive legal framework on
employment of foreign citizens.
Through the last amendments, the
Albanian Labour Code has improved
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the health and safety measures to
be taken at the working place, in
particular, adaption of the working
place for pregnant women, minors
and persons with disabilities.
Further, none of the employment
agreements can be terminated by
the employer, in case the latter does
not provide any grounds as per
the legislation in force, or in case it
fails to comply with the procedure
and the notification term.
In case of termination of the
employment contract by the employer,
the employees, during the notification
period, are entitled to seek for any
other work, using not more than
20 working hours per week.
Further, maternity leave
can be granted to any of the
spouses as per their request.
In case of any employment
dispute, the approach of the Albanian
courts is to strictly protect the
employee’s rights, considering in
any case the employer’s interest.

Quota 100 Pension:
How Does it Work?
Who Is Entitled?
By Ilaria Ballabeni
The Italian law decree n. 4 of 28
January 2019, without prejudice to
any changes possibly made to its text
during the parliamentary examinations
aimed at its conversion into law, has
introduced new provisions on the
access requirements to and the regime
of the early retirement age for the
entirety of workers enrolled in the INPS
(national social welfare institution)
management. Among others, Article 14
in particular provides for the so-called
“Quota 100 Pension”, a new anticipated
retirement way out that would give
the possibility for a “segment” of
workers to retire approximately five
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years in advance of what is provided
for by the retirement pension law.
Without prejudice to the special
sector regulations providing more
favourable retirement criteria, this
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new pension procedure offers the
opportunity to leave the job world to
those workers who, between 2019 and
2021, achieve an age of at least 62 years
and a contributory seniority of at least
38 years. The necessary contribution
requirement can also be reached by
the workers with a discontinuous job
career, as it is possible to combine the
insurance periods accrued with various
INPS pension management schemes.
In addition, the “Quota 100
Pension” cannot be aggregated
with either employment or selfemployment incomes, except for
the ones arising from occasional
self-employment incomes within the
limit of EUR 5,000 gross/year, for the
period between the pension starting
date and the date of accrual of the
age requirement for the retirement
pension (67 years). The “Quota 100
Pension” is to be paid starting on
01 April 2019, with the opening of
some “hold windows” between the
accrual of the requirements and the
pension liquidation, distinguished
due to the different types of workers
and the public or private nature of
the employer: all for the purpose of
avoiding an early workers’ mass exit.
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The Deliveroo Case:
The End of Platform Labour
in the Netherlands?
By Jeffrey L. R. Kenens
It was big news on 15 January of this
year: the subdistrict court in Amsterdam
ruled that, in deviation of the written
contract, the riders of Deliveroo are
employees and not independent
contractors. Just six months before, the
same subdistrict court in Amsterdam
ruled, in a similar Deliveroo case, that
there was no employment agreement
between Deliveroo and an individual
rider. According to the court, in view
of the rapid development that the
platform economy is experiencing in
the Netherlands, it may be important
for the development of law that this
is now considered differently.
The impact is huge. Now, more
than one million workers, more than
12% of the Dutch work population,
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are so-called platform workers or are
working on a freelance basis. By not
employing these workers on the basis
of an employment contract, companies
like Deliveroo, Uber and Helpling do not
have to pay employer’s contributions,
are not liable for continued payment
of wages during illness and are able to

Jeffrey
L. R. Kenens
and part of the international Corporate
Employment Law team. He is also Global
Chairperson of the GGI Labour Law
Practice Group.

pay below the minimum wage. These
companies do not fall within the scope
of a mandatory collective bargaining
agreement. This could upset the balance
on the labour market in terms of wage
formation and unfair competition.
At the same time, this group of
independent workers is growing. The
question arises whether the classic
concepts of current labour law are
still sufficient to regulate these new
developments in the labour market.
Does the criterion of the authority
relationship between an employer and
employee still meet the requirements
of modern time? Or should we look
for a new, contemporary interpretation
of the “employment relationship”?
On 07 November 2018, Minister
Koolmees of Social Affairs and
Employment gave the Commission
Regulation of Work the assignment to
investigate how the labour market can
be better organised and made futureproof. One of the topics is how the
authority criterion can be reassessed
and clarified. The Committee must
report no later than 01 November
2019. We will keep you up to date.
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