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Diary
Upcoming GGI International
Taxation Practice Group (ITPG)
meetings:
➜ Prague, Czech Republic
10 May 2019
GGI ITPG Meeting
at the GGI European
Regional Conference
➜ Houston (TX), USA
21 June 2019
GGI ITPG Meeting
at the GGI Pan-American
Regional Conference
		
➜ Marrakech, Morocco
08 November 2019
GGI ITPG Meeting
at the GGI World Conference
➜ Bali, Indonesia
06 December 2019 (TBC)
GGI ITPG Meeting
at the GGI Asia-Pacific
Regional Conference

Disclaimer – The information
provided in this newsletter came
from reliable sources and was prepared from data assumed to be
correct; however, prior to making
it the basis of a decision, it must
be verified. Ratings and assessments reflect the personal opinion
of the respective author only. We
neither accept liability for, nor are
we able to guarantee, the content.
This publication is for GGI internal
use only and intended solely and
exclusively for GGI members.

Editorial
Dear Reader,
It is my pleasure to welcome
you again as old and new Global
Chairperson of the GGI International
Taxation Practice Group and editor
of this tax publication. In March
2019, my Global Vice-Chairs, Ashish
Bairagra and Alan Rajah, and I were
re-elected for another three years.
We would like to express our sincere
gratitude for the trust of our fellow
GGI members and will do our best to
make this Practice Group even more
successful. One of the major pillars
is this newsletter, which is published
twice a year and provides an excellent
tool for tax professionals to keep upto-date on major risks and chances in
tax planning and compliance in many
countries. In order to keep the quality
high, information is always provided
by an expert who was trained and
works as a tax expert in the respective
country and who can also be of help
in case further and more detailed
questions arise or if one needs help
when implementing new rules.
I am, therefore, very happy to
present this Spring 2019 edition
to you. Topics include broadening
withholding-tax exemptions in the
Netherlands; an increase in the
complexity of complying with sales
and use tax laws in the US; new
thin-capitalisation rules in Hungary;
the neutralising effects of hybrid
mismatch arrangements in Australia;
introduction of the family pool as a
means for asset succession; beneficial
ownership for tax purposes and
how this could affect your business
in Russia; international taxation of
e-commerce operators; new Italian
CFC Rules; an overview on main taxresidency rules for employees when
working in Germany; the tax regime of
capital gains realised by non-residents
in Italy; US tax basics for foreign
businesses; significant opportunities

for cross-border tax planning under
the new US tax reform; the OECD
Master-File concept; and Mexican
tax credits and incentives.
I would like to thank all authors
for their contributions and the team
from GGI headquarters for their
support with proof-reading, layout
and distribution. I trust this edition
will provide valuable information
to its readers. I would also like to
give special thanks to the sponsor
of this edition, Mr Allen Kutchins
from Kutchins, Robbins & Diamond,
Ltd. in Chicago (IL), USA.
Should you have other tax
questions for any other country,
please feel free to contact me and
I will try to provide you with a GGI
tax expert in the respective country.
Oliver Biernat
Global Chairperson of the
International Taxation
Practice Group (ITPG)

Tax Cuts and Jobs Act (TCJA)
and US Taxation of
Foreign Business Income
earned by a CFC until the US taxpayer
received a distribution from the CFC.

By Howard Bakrins
As a part of the Tax Cuts and Jobs
Act (TCJA), there are tax provisions
that will affect US shareholders
of controlled foreign corporations
(CFCs) for tax years beginning after
31 December 2017. The IRS recently
issued guidance on these changes.
The TCJA shifts the US corporate
taxation of foreign earnings to a
“quasi-territorial” system, which, for
corporate shareholders of a foreign
corporation, may result in no US
tax with respect to income of a CFC.
However, ownership of a foreign
corporation by a US shareholder that is
not a C corporation may produce less
favourable results under the TCJA.
Prior to the TCJA law, with regard to
ownership of a foreign corporation, US
shareholders (whether corporations
or individuals) were defined as a US
person that holds at least 10% of
the total, combined voting power of
all classes of stock entitled to vote
in a foreign corporation. Previously,
shareholders were taxed on the
CFC’s earnings only upon receipt of a
distribution from the CFC. The primary
exception has been a series of rules
generally referred to as the “Subpart
F rules”, which require the inclusion
of certain types of income earned by
a CFC on a current basis, regardless
of whether a distribution from the
CFC is received. Therefore, when a US
taxpayer structured their operations in
a manner that took into consideration
the Subpart F rules, they generally
were able to defer US tax on income

The TCJA amended the definition of
US shareholder of a CFC to include a
US person that holds at least 10% of
the total value of shares of all classes
of stock of the foreign corporation,
without regard to voting rights. The
new law also requires a US shareholder
of any CFC for any taxable year, to
include the global intangible lowtaxed income (GILTI) in their gross
income. The proposed regulations

GGI member firm
Kutchins, Robbins & Diamond, Ltd. (KRD)
Auditing & Accounting Tax,
Advisory, Corporate Finance,
Fiduciary & Estate Planning
Chicago (IL), USA
T: +1 847 278 4335
W: www.krdcpas.com
Howard Bakrins
E: hbakrins@krdcpas.com
KRD Ltd. is a CPA firm that offers a full
range of client services: accounting and
software consulting, audit and assurance,
tax strategy and preparation, business
valuations and financial planning advisory
services. Their team of 80 members has been
serving clients in Chicago
and the surrounding
areas for 30 years.
Howard Bakrins has
more than 18 years of
accounting experience as
a CPA. His expertise lies in
middle-market corporations

under section 951A provide guidance
for US shareholders to determine the
amount of GILTI to include in gross
income, the “GILTI inclusion amount”
(in addition to any other Subpart
F income), regardless of whether
any amount is distributed to the US
shareholder. The tax on GILTI basically
serves to tax the US shareholder
currently on its allocable share of CFC
earnings for a tax year to the extent
those earnings exceed a 10% return
on the shareholder’s allocable share

...next page

Howard Bakrins
and high-net-worth individuals, dealing
with a large range of clients. Corporate
executives and wealthy family groups value
his experience with income tax planning,
establishing charitable foundations,
estate and gift tax planning, family
limited partnerships and transactional
planning and analysis. Howard is also
knowledgeable in the tax
laws pertaining to hedgefund transactions. Howard
earned his Bachelor of
Science Degree (BS) from
University of Illinois and is
a member of the AICPA and
the Illinois CPA Society.
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However, taxpayers generally may
elect to pay the tax in eight annual
instalments without interest.
S corporations can generally elect
to defer the repatriation tax liability,
unless a specified triggering event
occurs; however, partnerships and sole
proprietorships cannot elect to defer.

of tangible assets held by CFCs. The
tax on GILTI applies equally to US
shareholders that are C corporations or
flow-through taxpayers; however, only
C corporations may claim a deduction
of 50% of GILTI (37.5% for tax years
starting after 2025) and certain indirect
foreign tax credits. In addition, flowthrough taxpayers are not eligible for
the deduction (Sec 245A) for qualifying
dividends received from CFCs that the
TCJA provides for C corporations.
Also, as part of the TCJA, there is
a one-time repatriation tax on certain
previously untaxed income generated by
CFCs. It requires 10% US shareholders
of a “deferred foreign income

corporation” to increase its foreign
corporation’s Subpart F income (for the
last tax year of the foreign corporation
that begins prior to 01 January 2018), in
an amount equal to its “accumulated
post-1986 deferred foreign income”.

The tax law provides many
opportunities and caveats with
respect to deferring US taxation of
foreign earnings. You should talk with
your advisor to review your specific
situation. The detailed calculations
and implications of the TCJA law
on foreign taxes can be found on
the IRS website, www.irs.gov.

International Taxation
of E-Commerce Operators
By Kanika Gupta
GGI member firm
Ashwani & Associates,
Chartered Accountants
Advisory, Auditing & Accounting,
Corporate Finance, Tax
Ludhiana, India
T: +91 161 230 13 94
W: www.ashwaniassociates.in
Kanika Gupta
E: kanika.gupta@ashwaniassociates.in
Ashwani & Associates, Chartered
Accountants is an audit, tax and
consulting firm in India. Their clients
range from emerging entities to large
corporations with billions of dollars
as revenue, and include privately held
businesses, not-for-profit organizations
and publicly traded companies. They
support a local, national and
international client base.
Kanika Gupta is an expert
who specialises in corporate-

Kanika Gupta
tax consulting in cross-border business
between India and abroad. She has
experience and a vast working knowledge
of all aspects of international tax,
transfer pricing, APA’s, and the like.
Serving clients from national and
international companies, and having
worked in every existing kind of indirect
tax branch, she offers pragmatic
solutions on a cost-effective basis.

Whilst the provisions of Double
Taxation Avoidance Agreement (DTAA)
attracting international transactions
are much debated, a new paradigm
shift is taking place in these provisions
for catering to international taxation of
transactions by e-commerce operators.
In the case of e-commerce transactions,
business doesn’t occur in any physical
location but instead takes place in
“cyberspace”. Thus, the digital business
challenges physical-presence-based
permanent establishment rules.
If permanent establishment (PE)
principles are to remain effective in
the new economy, the fundamental
PE components developed for the
old economy, e.g. place of business,
location, and permanency, must be
reconciled with the new digital reality.
Accordingly, OECD (Organisation
for Economic Corporation and

Development), with an aim to
address the challenges in terms of
taxation of digital transactions by
e-commerce operators, has purported
recommendations which can tackle
the same. To begin with, modifying
the existing definition of PE to provide
for whether an enterprise engaged in
fully dematerialised activities would
constitute a PE, if it has maintained
a significant digital presence in
another country’s economy. Secondly,
introducing the concept of a virtual

fixed place of business in the concept
of PE, i.e., creation of a PE when
the enterprise maintains a website
on a server of another enterprise
located in a jurisdiction, and carries
on business through that website.
In furtherance of the above
recommendations, imposition of a
final withholding tax on gross basis
in case of certain payments made for
digital goods or services provided
by a foreign e-commerce provider,

or imposition of an equalisation levy
on consideration for certain digital
transactions received by a non-resident
from a resident, or from a non-resident
having PE in other contracting state.
Notwithstanding that international
consensus can be achieved merely
through some type of EU or OECD
understanding, participation of
developing countries in tax discussions
could be a significant factor in the
creation of fair tax solutions.

Mexican Tax
Credits and Incentives
By Prof Sergio Guerrero Rosas
With the entry of the new government
in Mexico led by President Andrés
Manuel López Obrador, new foreign-
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Guerrero y Santana, S.C.
Advisory, Auditing & Accounting,
Corporate Finance, Law Firm Services, Tax
Tijuana, Baja California, Mexico
T: +52 333 120 05 38
W: www.guerrerosantana.com.mx
Prof Sergio Guerrero Rosas
E: sguerrero@guerrerosantana.com.mx
Guerrero y Santana, S.C. provides
its clients with a wide range of tax, legal
and consulting services. The firm makes
comprehensive evaluations of its clients’
businesses and draws on the expertise
of its professionals to offer
the best solution available.
Prof Sergio Guerrero Rosas, Managing Director at
Guerrero y Santana, has over 25
years’ experience advising com-

investment opportunities seem to open
up, mainly in the Mexican southeast
and in the northern border area, so here
is a brief summary of some tax credits
and current incentives in Mexico.

Prof Sergio
Guerrero Rosas

panies from SMEs to multinationals, as well
as individuals, on tax and estate planning.
He is also the Latin American Chairman of
GGI’s International Taxation Practice Group
(ITPG) and Global Vice Chairperson of the
Trust & Estate Planning Practice Group.

Corporate bonds
In accordance with the Presidential
Decree that entered into force on 09
January 2019, a tax credit equivalent
to 100% of ISR is granted that would
have to be withheld on interest paid
to investors residing abroad.
This benefit will be applied whenever
the interest is derived from publicly
traded bonds issued by entities
residing in Mexico and the recipients
residing in a country with which Mexico
has an income tax treaty or a broad
information-exchange agreement,
such as the United States of America.

Capital gain
The Decree establishes a preferential
tax rate of 10%, applicable to the
profits made by resident natural
persons or tax residents abroad during
the fiscal years 2019 to 2021 from the
sale of shares in the Mexican stock
exchange, complying with a series
of requirements and assumptions.

...next page
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Incentive for
research and
development (R&D)
The Income Tax Law establishes
a 30% tax credit for R&D expenses,
including investments. The tax credit
will be equal to the R&D expenses
of the current year that exceed the
average of said expenses incurred
in the previous three years.
The expenses for investment in
specialised equipment, laboratory
equipment, tools, and fees paid
to researchers are, among others,
eligible for this incentive, in the same

way it is necessary to attend to the
rules of operations to know in detail
the requirements and limitations.

Incentive on
investments in
film production
There is a direct fiscal stimulus
equivalent to the amount contributed
to projects of production of national
cinematographic films (EFICINE)
applicable against income tax for
the year. However, said incentive
may in no case exceed the ISR
paid in the previous fiscal year.

Incentives for
real estate investment
(FIBRAS and REITS)
There are some tax benefits for
real-estate investment trusts. Mexican
legislation establishes a special tax
regime for real-estate investment
trusts dedicated to the acquisition and
development of real estate for lease
or acquisition of the right to receive
income from the lease of the property
or to grant financing for such purposes.
This tax regime grants benefits such
as the deferral of ISR, among others.
Certain requirements must be met to
be subject to this special tax regime.

Main Tax Residency
Rules in Germany for
Employees: An Overview
By Ulrich Gehrke
and Vanessa Szymik
Individuals with a domicile for
private use or a customary place of
abode in Germany are considered to

be residents in Germany. A customary
place of abode in Germany is fulfilled
if an individual intends to stay a
continuous period of six months or
more in Germany, considering that this
period may be split across two calendar
years. The status of being a German
resident leads to an unlimited taxation
of individual’s worldwide income.
However, non-residents are
only taxable on their income
resulting from German sources
(employment income).
Furthermore, people located in
foreign countries may designate to be
treated as residents, if their German
income amounts to 90% of their
worldwide income or if the income not
derived from German sources does not

exceed the basic tax-free threshold of,
currently, EUR 8,820 for the calendar
year 2017, and EUR 9,000 for 2018.
As a result, non-residents are able to
submit a German income-tax return,
taking account of all deductions
and allowances, as residents can.
When requesting one’s residency, it
is important to consider the regulation
for EU citizens or EEA member-country
citizens between a resident and a nonresident in Germany who are married
or live in a civil union. However, the
non-resident one must stay in an EU
or EEA member state for tax purposes.
On these terms, a married couple
can file a joint tax return and therefore
apply for the favourable split-tax rates.

If individuals are moving to
Germany within the calendar year
(transfer year), both the non-resident
and the resident period must be

GGI member firm
Gehrke econ Group
Auditing & Accounting, Tax, Law Firm
Services, Advisory, Corporate Finance
Hanover, Isernhagen, Germany
T: +49 511 700 50 600
W: www.gehrke-econ.de
Ulrich Gehrke
E: ulrich.gehrke@gehrke-econ.de
Vanessa Szymik
E: vanessa.szymik@gehrke-econ.de
Gehrke econ Group offers tax
consulting, auditing, legal advice and
business consulting from a single source.
It is owner-managed and advises mediumsize companies at eye-level. Two hundred

declared together in one tax return.
In this process, the foreign income
must be considered for tax-rateprogression purposes, which means

it impacts the individual’s personal
income tax rate. Moreover, the same
regulations apply if individuals leave
Germany within the calendar year.

Ulrich Gehrke
employees carry out interdisciplinary
consulting projects specialised on the
economic sectors automotive, real
estate, food, textile and health care.
Ulrich Gehrke is one of the managing
partners. He has
more than 30
years’ experience

Vanessa Szymik
in anticipated inheritance,
asset planning and M&A.
Vanessa Szymik is a member
of a team specialising in the
optimization of personal taxes.

Italy: Tax Regime of
Capital Gains Realised by
Non-Residents on the Sale
of Domestic Shareholdings
By Roberto M. Cagnazzo
According to the Italian Income
Tax Code, non-resident individuals
and companies (without a permanent
establishment in Italy) are subject to
taxation only on income produced in
the territory of the State in application
of the territorial principle of taxation.
In line with the provisions of the

mentioned territorial principle, the
domestic tax law provides that capital
gains realised by non-residents on
the sale of Italian shareholdings are
considered to be produced in Italy
and, therefore, subject to taxation
in Italy with the sole exception of:
capital gains arising from
the sale of “nonqualified”

shareholdings in domestic listed
companies (investor resident
in any foreign country);
capital gains arising from the sale of
“nonqualified” shareholdings in
domestic unlisted companies
(investor resident in a white-list
country).

...next page
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The Italian Income Tax Code
considers a shareholding as
“nonqualified” if it represents:
no more than 2% of the voting
rights or no more than 5% of the
share capital of a listed company;
no more than 20% of the
voting rights or no more than
25% of the share capital of
an unlisted company.
It is obvious that, if the previous
thresholds are exceeded, the
shareholding must be considered
as “qualified”. Beginning 01
January 2019, capital gains are
subject to a 26% substitute tax
rate if they arise from the sale of:

GGI member firm
Studio Tributario Cagnazzo
Tax, Auditing & Accounting, M&A,
Corporate Finance
Turin, Italy
T: +39 011 580 8352
W: www.cagnazzo.com
Roberto M. Cagnazzo
E: roberto.cagnazzo@cagnazzo.com
Studio Tributario Cagnazzo is a ‘boutique’
firm mainly focused on providing integrated
tax advice and assistance all over Italy to
resident and non-resident corporations,
banks, multinational groups and highnet-worth individuals on a wide range of
domestic and international tax and corporate
issues. The Firm provides its clients with
specialist knowledge for strategic advice

“qualified” shareholdings in
domestic companies (investor
resident in any country);
“non-qualified” shareholdings
in domestic unlisted companies
(investor resident in blacklist or grey-list countries).
It is important to point out,
however, that if a double-taxation
agreement is existing and effective

between Italy and the investor’s
country of residence, and Article
13 of that agreement is in line
with the provisions of the OECD

Roberto M.
Cagnazzo

that ranges from corporate tax systems to
extraordinary financial transactions, such as
domestic and cross-border reorganisations,
IPOs, takeover bids and M&A.
Roberto M. Cagnazzo, Founder and
Partner, is a Chartered Accountant and
Statutory Auditor with considerable
expertise in domestic and international
taxation acquired as Head of Tax in some
of the leading listed Italian
multinational groups and
as Professor of Tax Law and
International Tax Law at
the University of Torino.

Model, the foreign state will tax the
capital gain on the sale of Italian
shareholdings on an exclusive basis,
whereas no tax will be due in Italy.

Australia’s Anti-Hybrid
Mismatch Rules
By Tony Nunes
On 01 October 2018, Australia’s
new hybrid mismatch laws officially
came into force. The new rules
are intended to implement BEPS
Action 2, “Neutralising the effects of
hybrid mismatch arrangements”.
There are several separate limbs
to Australia’s new hybrid mismatch

laws, each targeted at a separate
scenario. All these scenarios involve:
a cross-border transaction or
transactions involving related
entities or branches; and
an inconsistency in the treatment
of the transaction or transactions
between Australia and foreign
countries, such that particular

amounts end up not being subject
to tax in any country or can be
deducted in two different countries.
There are six limbs of the
hybrid mismatch rules covering
the concepts of hybrid financial
instruments (HFI), branch hybrids,
hybrid payer mismatches, reverse
hybrid mismatches, branch hybrid
mismatches, deducting hybrid

mismatches, and imported hybrid
mismatches. These are intended
to reflect the recommendations
from BEPS Action 2.
An example of an HFI is where
an Australian subsidiary pays a
dividend on a mandatory redeemable
preference share to an overseas
parent. That dividend would not
be deductible to the Australian
subsidiary, unless it is treated as
assessable by the overseas parent.
A branch hybrid mismatch will
arise where a payment is made by
an Australian taxpayer to a related
overseas branch and the payment is
exempt from tax both in Australia and
in the branch country. The Australian
taxpayer is denied a deduction for
the payment, and the branch profits
may become assessable in Australia.
The new hybrid mismatch laws
are an historically significant
development in Australia’s tax policy,
introducing many new concepts
into the legislation that will apply to
every corporate taxpayer with crossborder transactions. Until now, the
tax treatment of particular amounts

GGI member firm
Kelly+Partners Chartered Accountants
Advisory, Auditing & Accounting,
Corporate Finance, Tax, Fiduciary
& Estate Planning
Sydney, Australia
T: +61 2 9233 8866
W: www.kellypartners.com.au
Tony Nunes
E: tony.nunes@kellypartners.com.au
Kelly+Partners Chartered Accountants
is a specialist chartered-accounting
business which assists private businesses,
private clients and families to manage
their business and personal financial

overseas has generally not had any
impact on the treatment of those
amounts under Australian tax law. It is
likely to be very interesting times for
many Australian taxpayers, trying to get

Tony Nunes

affairs. The Kelly+Partners tax consulting
practice is respected as one of the
foremost tax advisory firms in Australia
and offers the full range of direct,
indirect and international tax services.
Tony Nunes has over 22 years’
experience in providing tax advice.
He has extensive experience in
advising clients on issues affecting
cross-border transactions,
acquisitions and restructures
and in all aspects of structuring
the ownership and financing of
corporations and their operations.

to grips with these changes during this
first income year that they are in force.
You can read a more detailed
version of this article here.

FYI – GGI INTERNATIONAL TAX NEWS | No. 10 | Spring 2019

9

10

United States Tax Basics
for Foreign Businesses
By Patrick J. McCormick
This article focuses on the US
tax impact of foreign business with
US connections. As this area is
filled with intricacies, this overview
is intended to provide a primer
on a few considerations at play.

Entity classification
Default rules for classification
apply to entities which are not “per
se” corporations. Under the default
rules, a foreign entity is taxable as
a corporation if its owner(s) have
limited liability; where at least one
does not have limited liability, it is
taxed as a flow-through. However,
entities are generally permitted
to elect their classification for
tax purposes as they see fit.

Effectively
connected income
Generally, a foreign corporation
engaged in trade or business within
the United States during the taxable
year is taxable on income effectively
connected with the conduct of that
trade or business. The standard
for a United States trade or
business is low, resulting in most
types of involved activities being
classified as a trade or business.
Vitally, where treaties are applicable,
the “United States trade or business”
concept is replaced, with an entity
subject to US tax only on business
profits attributable to a United
States permanent establishment
(a higher, albeit still relatively low,

activity threshold). In addition, the
branch profits tax is imposed on
foreign corporations engaged in a

GGI member firm
Drucker & Scaccetti, P.C.
Auditing & Accounting, Tax, Advisory,
Corporate Finance, Fiduciary
& Estate Planning
Philadelphia (PA), USA
T: +1 215 665 3960
W: www.taxwarriors.com
Patrick J. McCormick
E: pmccormick@taxwarriors.com
Drucker & Scaccetti, P.C. is a
Philadelphia-based tax accounting and
consulting firm, founded in 1990, with
more than 55 professionals providing
tax, business and financial consulting
services specifically tailored to each client.
Patrick J. McCormick is a Partner
with Drucker & Scaccetti, P.C. Mr
McCormick exclusively practices in
the area of United States international
taxation, regularly publishing articles

United States trade or business;
with tax equal to 30% of a “dividend
equivalent amount” for the year.

Patrick J.
McCormick
and giving presentations on assorted
areas of international tax law. He earned
his JD from Vanderbilt University Law
School in 2008, and his LLM from New
York University School of Law in 2009.

The branch profits tax places branch
operations in a similar position as
a US subsidiary by both taxing at
the corporate level when income is
earned and imposing a second tax on
transmittal of funds (at the same rate
as a dividend). Both applicable rates
and exposure to the branch profits
tax can be modified by treaties.

FDAP income
United States-sourced fixed or
determinable annual or periodic
income (essentially, US sourced
income which is neither ECI nor
capital gains) is normally subject
to a 30% gross-based tax, with tax
generally required to be withheld

by the payer. Taxpayers who receive
income solely subject to withholding
are relieved of the obligation to
file a United States tax return if
all United States tax liability is
covered by withheld amounts.
Rates of tax on FDAP income can
be reduced to 0% by treaty terms.

An Instrument for Asset
Succession – The Family Pool
By Brigitte Jakoby
The term “family pool” cannot be
found in any legal text. It is not a legal
term. Basically, it defines a company, in
which the family assets are collected,
held and handed over in an easy way
to the following generations. The
purposes of these family companies
can be the preservation of family
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Brigitte Jakoby
E: brigitte.jakoby@jakoby-baumhof.de
Jakoby Dr Baumhof – Auditors Tax
Consultants Lawyers is a medium-sized,
interdisciplinary company located in the
south of Germany, with offices in Rothenburg
ob der Tauber, located in Northern
Bavaria, and Ebersberg, near Munich.
In 1987 Brigitte Jakoby started
collaborating with her husband Eugen
Jakoby, also a German Chartered Accountant

assets, the fair treatment of heirs, a
usefully designed asset succession
regarding tax law or the efficient
management of the family assets.
Instead of a family pool, the assets
can also be transferred by using
the standard instruments of the
inheritance law. As a result, there
are normally communities of heirs,
who are vulnerable to disputes and

Brigitte Jakoby

and German Certified Tax Advisor. Since
1996 and still today, she is one of the
senior partners at Jakoby Dr. BaumhofAuditors Tax Consultants Lawyers.

which do not prevent the breaking
up of the assets, usually not desired
by the testator. Foundations are also
often used, but these strongly limit
the families’ possibilities for action. A
family pool requires a certain minimum
amount of family assets, so that the
costs related with it are legitimate.
It must be decided beforehand who
shall take over the management of
the family wealth and who will have
a passive role as a family member,
participating only in assets and profit.
Regarding the legal form, it must be
considered whether members of the
family pool shall be personally liable
or if a legal form with limited liability
is preferred. Reasons for a family
pool are the fair participation in the
family assets and the protection of the
family wealth for future generations.
It is also significant, having the
possibility to not grant access to the
family wealth for certain relatives.
Basically, every kind of family
asset is suitable for a family pool, but
particularly properties and company
assets. The future testator founds a
family company with his successors, in
which the family wealth is brought in
during his lifetime. A family company

...next page

FYI – GGI INTERNATIONAL TAX NEWS | No. 10 | Spring 2019

11

12
can be every kind of fiscally transparent
partnership or a corporation with
limited liability as an independent
legal entity. Considerations regarding
the management and control of the
family pool are enormously important.
The person bringing assets into
the family company can make the
right decisions during his lifetime.

In contrast to natural persons, the
family pool in general is immortal
through its state under company law.
Methodically, the family company is
founded for eternity and can secure the
preservation of the family assets over
future generations. A later breaking up of
the assets can never be totally excluded

but the cooperation of all parties would
be needed. In comparison to the single
transfer of assets, the family pool offers
the advantage that the person handing
over has further possibilities of control
and influence regarding the assets.
You can read a more detailed
version of this article here.

Important Changes in
Dutch Withholding Tax on
Cross-Border Dividends
By Marcel Bollen
As of January 2018, the Dutch
dividend withholding-tax exemption
has been broadened to include
situations in which the recipient is
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As borders are always close by in
the south of the Netherlands, over the
years Baat accountants & adviseurs
has built an extended accountancy,
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a resident of a third country which
has entered into a treaty with the
Netherlands. The exemption itself
is not new but was, in the past,
only applicable to domestic, EU
and EER situations. By expanding

Marcel Bollen
Marcel Bollen is a Tax Partner and Cofounder of Baat accountants & adviseurs
(est. 1998) specialising in cross-border
labour issues and company structuring, for
both resident tax payers and non-residents.

the scope, the Netherlands is
attempting to maintain its attractive
fiscal climate. In addition to the
broadening of the exemption, an
important anti-abuse rule has been
introduced at the same time.
The purpose of this rule is to
ensure that the exemption is set aside
in situations of abuse. In short, a
situation is deemed abusive where
shares in a Dutch company are held
with the main purpose of tax evasion
and the holding structure can be
considered artificial. The first criterion
is met if it can be determined that
tax is avoided by using an interposed
holding company. Where the latter
is found to exist, an assessment
should be made of the structure, to
determine whether it is put into place
for valid commercial reasons or can
be considered artificial. Commercial
reasons exist if a company has
substance. The legislator has provided
a list of requirements which, amongst
others, consists of criteria regarding
the residency of the executives, the
presence of professional knowledge,
qualified personnel and, since April

2018, a minimum requirement of EUR
100,000 in wage costs and the disposal
of a work office. Holding companies who,
based on these criteria, lack substance,
will not be able to apply for the exemption
as their situation is deemed abusive. If
this is the case, Dutch withholding tax
will be applicable. The percentage varies
according to the applicable tax treaty.
For example, in relation to Germany and
Belgium, the percentage is 5%, whereas
in the treaty with Luxembourg, it is 2.5%.
All in all, the changes mentioned
above may have consequences in the
case of a cross-border dividend payment.
It is therefore advisable to check
whether, under the new legislation, the
exemption is still applicable or not.

EU ATAD Implementation in
Hungary – Corporate
Income Tax 2019
By Béla Kakuk
One of the most important objectives
of the international taxation regime is
to allocate taxation where profit and
value is generated in order to guarantee
trust over truthfulness of tax regimes
and effective taxation sovereignty of
local governments. The European
Unions Anti-Tax Avoidance (ATAD)
(2016/1164/EU) directive brought
new rules preventing tax evasion and
aggressive tax optimisation. Rules are
grouped into four different fields, such
as taxation of capital disinvestments,
foreign controlled entities, actions
against misuse of regulations and thin
capitalisation. The basic objective of the
directive is to prevent tax-base take away

...next page
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through excessive interest payments,
therefore setting limits on the
eligible level of interests. Regulations
of the directive came into force
in Hungary in 2019 and changed
the old thin-capitalisation rules
completely. According to the new
regulation, in case of net financing
costs (payable interest exceeding
the receivable ones) being higher
than 30% of the EBITDA, or the
defined EUR 3 million (HUF 939.81
million), whichever is higher, the

tax base should be increased with
the surplus. The regulation states
that, in certain cases, the prior tax
increasing item may even be carried
forward to decrease future tax bases.
New rules on thin capitalisation
should be used for agreements
made or modified after 17 June
2016. Agreements before this date
may fall under the scope of the new
regulation based on the companies’
decision. Financial institutions,

investment funds and, in certain
cases, group companies subject for
consolidated financial statements
(equity/total assets ratio are higher
than the group average), are out of
the scope of the new regulation.
The new thin-capitalisation rules
are more beneficial for SMEs, since
they can avoid any tax-base-modifying
action up to EUR 3 million net
financing costs, which is sometimes
higher even than their total revenues.

New Italian CFC Rules
By Dr Sergio Finulli
The transposition of the first Anti-Tax
Avoidance Directive (ATAD) 2016/1164/
EU has brought about a change to
Italian rules and regulations regarding
Controlled Foreign Companies with
effect from 2019. However, it should
be noted that the Italian rules and
regulations regarding the taxation of
Controlled Foreign Companies (CFC)
are not only applicable to companies,
but also to all taxpayers resident in Italy.
The notion of control for the
purposes of applying the CFC rules
makes direct reference to the Italian
Civil Code where art. 2359 envisages
that the control of a company also
exists in the case where the controlling
entity can exercise a dominant
influence, also as a result of particular
contractual constraints with the
controlled company, in addition to the
case of the majority of votes exercisable
in the shareholders’ meeting.
When applying the Directive,
Italy has opted for the transactional
approach from among the alternatives
foreseen: therefore, controlled foreign
companies which are subject to an
effective taxation of less than 50%
of the taxation to which they would

have been subjected if resident in
Italy, and generate income of more
than one-third in the form of passive
income, are subject to the CFC rules.
The new CFC rules also apply
to controlled companies with
registered offices in the European
Union and may be exempt from
application, if it can be demonstrated,
also by submitting a request for
clarifications, that the controlled
company engages in an effective
economic activity with the use of staff,
equipment, assets and premises.
The new CFC rules are no longer
strictly linked, as was previously the
case, to the rules and regulations
regarding the taxation of dividends
originating from blacklisted countries.
Therefore, in Italy, according to the
new rules, it is possible that dividends
originating from companies not
considered to be CFC may be subjected
to the taxation envisaged for dividends
originating from blacklisted countries.
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OECD Master-File
Concept and CbC Reporting:
National Implementation
By Bernhard Schwechel
In practice, the ultimate parent
company is required to prepare the
Master File and will share it with the
constituent entities in order to comply
with the documentation requirements.
The ultimate parent company has
access to all essential tax information.
Depending on the existing
intercompany transactions, the

individual country-specific Local
Files can be filed centrally by
the ultimate parent company
or can be independently filed
by the local companies.
The more interlinked and
versatile the intercompany
transactions between the
individual associated enterprises
are, the less the centralization of
information filing will be feasible.

In general, each ultimate parent
company of an MNE group is obligated
to file a CbC Report in the country
where it is resident for tax purposes.
The OECD concept includes an
annual exchange of information,
received from the reporting entities
which are resident for tax purposes
in its jurisdiction, with all other
competent authorities of jurisdictions,

...next page
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with respect to which it has an
agreement in effect, and in which,
on the basis of the information
in the CbC Report, one or more
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constituent entities of the MNE
group of the reporting entity are
either a resident for tax purposes,
or are subject to tax with respect to
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Bernhard Schwechel is a Managing
Partner of FACT GmbH. He is experienced
in the field of International Taxation.
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the business carried out through
a permanent establishment.
Many countries have already
implemented or made initial
arrangements to implement BEPS
Action Point 13 in domestic law.
An implementation will provide
taxing authorities with useful
information to assess transfer-pricing
risks and make determinations
about where audit resources can
most effectively be deployed.
Taxpayers are encouraged to
articulate convincing, consistent and
cogent transfer-pricing positions in
order to be positioned to face what
will inevitably be a more thorough
risk-assessment and audit process by
their respective taxing authorities.
We have successfully implemented
international documentation projects
for corporate groups. Designing and
specification of the documentation
concept at a central level, as well as the
use of standardised documentation
contents, are essential prerequisites
for the implementation of a uniform
approach. The illustration above
presents an overview of our concept.

Beneficial Ownership
for Tax Purposes and
How This Could Affect
Your Business in Russia
By Valeria Khmelevskaya
Nearly every Russian company
belonging to multinational enterprises
(MNE) has inter-company or crossborder arrangements or pays out
dividends which might be especially
attractive due to applicable doubletaxation treaty (DTT) incentives,
allowing reduced withholding tax rates
or taxation only in the country of the
recipient of such income. To apply such
DTT incentives, a foreign recipient
should provide a Russian company
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with the certificate of tax residency
and confirmation of the recipient’s
actual right to such income prior to
payment, otherwise the withholding
tax (WHT) based on the Russian Tax
Code shall apply (15% for dividends,
20% for other payments from Russian
sources). Later, a foreign company may
still claim back the relevant WHT.
Confirmation serves to prove that
the recipient is the beneficial owner
(BO) of the income and satisfies
several BO criteria, e.g., independence
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of directors in decision-making,
power to dispose of the received
income, real business activities, etc.
In the view of the Russian Federal
Tax Service, the tax authorities can deny
tax-treaty benefits when a foreign entity
has no active operating business. They
may not investigate who the real BO is
and apply domestic WHT rates. Such
an approach may eventually cause
tax risks for several companies within
the MNE group (e.g., entities with
the intercompany treasurer’s function
or intercompany license hubs).
Should the recipient not be the BO,
the Russian tax law currently allows
a “look-through” approach, not only
with respect to dividends, but also
to other payments subject to certain
conditions. Disclosure of a higher
tier or a parent company may allow
more compliance with BO criteria.
Considering the above, MNEs should
check whether the tax certificates and
confirmations are available, review
their cross-border structures to
indicate foreign recipients, including
licensors, holding companies,
companies performing purely treasury
or administrative functions, where
the tax position may be challenged
based on the BO approach of
the Russian tax authorities.
You can read a more detailed
version of this article here.
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Significant Opportunities
Now Exist for Cross-Border
Tax Planning Under the
New US Tax Reform
By Fernando Lopez
The US Tax Cuts and Jobs Act, passed
on 17 December 2017, has dramatically
changed the analysis and available
strategies for structuring cross-border
operations. Meaning, to realise tax
optimisation, business owners must be
aware of those changes. For example, in
addition to a decreased corporate rate
from 35% to 21%, and the full expensing
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of plant and equipment acquisitions,
there is a now a reduced effective rate
of 13.125% for domestic companies’
income from selling products
or services to foreign customers
directly or through related parties.
Also, now available is a 20%
deduction on qualified business income
of pass-through entities, including sole
proprietorships, partnerships, LLCs,

Fernando Lopez
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S Corporations, estates and trusts.
This deduction can reduce the top
marginal rate from 37% to 29.6%.
Regarding income of controlled
foreign corporations (CFCs), most of
which is now called “global intangible
low-taxed income” (GILTI), US
corporate shareholders benefit from
an automatic 50% deduction on such
foreign income (taxed currently as
a deemed dividend) reducing the
effective US tax rate to 10.5%. Also,
corporate shareholders are allowed
an indirect foreign tax credit for 80%
of foreign tax paid, which should
reduce the US tax to zero where the
foreign tax rate is at least 13.125%.
This reduced effective rate is
not available to US individual or
pass-through shareholders.
This means that US individuals who
earn GILTI through a US pass-through
structure pay tax rates as high as 37%.
US corporations are also the
only type of shareholder that can
benefit from a full tax exemption on
certain types of foreign income. This
exemption is not available to US
individuals or pass-through entities.
Bottom line, it is now possible
to consider the US a tax-efficient
base for generating foreign income,
either directly or via a foreign
subsidiary. Sometimes, a corporate
structure proves most efficient,
other times a pass-through structure
may offer the best results.

Contacts
International
Taxation

GGI | Geneva Group International AG
Schaffhauserstrasse 550
8052 Zurich, Switzerland
E: info@ggi.com
T: +41 44 256 18 18
W: www.ggi.com
W: www.ggiforum.com
Let us know what you think about
FYI – International Taxation News,
we welcome your feedback. If you
wish to be removed from the mailing list, please email info@ggi.com.

Responsible Editor
in charge of International
Taxation content:
Oliver Biernat
Global Chairperson of the
International Taxation
Practice Group (ITPG)
E: o.biernat@benefitax.de

GGI member firm
Benefitax GmbH
Steuerberatungsgesellschaft,
Wirtschaftsprüfungsgesellschaft
Auditing & Accounting, Tax
Hanauer Landstrasse 148a
60314 Frankfurt / Main
Germany
T: +49 69 256 227 60
E: info@benefitax.de
W: www.benefitax.de

FYI – GGI INTERNATIONAL TAX NEWS | No. 10 | Spring 2019

19

20

International
Taxation

