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Litigation & Dispute Resolution
Practice Group meetings:
➜ 19 October 2018
Buenos Aires, Argentina
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Phuket, Thailand
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Prague, Czech Republic
➜ 22 June 2019 (TBC)
Houston, TX, USA
➜ 13 September 2019 (TBC)
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Editorial
Dear Reader,
The world goes through eventful
times: ‘Brexit’ negotiations between
the UK and the EU presently appear
to get in more difficult waters. Trade
disputes between major players in
the global economy seem to become
more frequent and more severe.
Migration movements continue to
challenge national and international
politics. Nonetheless, in a globalised
world there is no alternative to crossborder cooperation. Thus, the concept
of a quality-driven global alliance of
independent professional firms in the
fields of audit, tax, legal and advisory
such as GGI is more valuable than ever.
Thanks to the overwhelming support
of our authors, we are once again in
the fortunate position to present to
you an issue of our Litigation and
Dispute Resolution newsletter packed
with highly interesting articles. The
nationalities of our authors truly
reflect the global approach of GGI.
There are contributions from Italy,

the Netherlands, Germany, the US,
South Africa, Australia, Canada, Japan
and Spain. I am sure you will enjoy
reading these articles. I thank all the
members of our Practice Group for
their fantastic response to our call
for contributions to this newsletter.
For the Practice Group meeting in
Berlin, we gathered 19 participants
from 16 different countries – a truly
global meeting. Once again, it was
– thanks to the contributions from
our members – a great success. Our
next Practice Group meeting will be
held in Buenos Aires, Argentina, on
19 October 2018. We look forward
to seeing you there or at one of
the other next PG meetings!
Dr Karl Friedrich Dumoulin
Global Vice Chairperson of the
GGI Litigation & Dispute Resolution
Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data

assumed to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to
guarantee, the content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Language related issues
in international arbitration
By Matteo Zanotelli
On the basis of personal,
professional knowledge and some very
hands-on experience in the field of
international commercial arbitration,
this article aims to shed some light
on a particular underestimated aspect
of arbitral proceedings, with the
hope of alerting professionals and
business operators to a few preventable
mistakes in contract drafting.
This often disregarded, although
core, detail in a well-drafted arbitral
clause consists of the parties’ choice
of the arbitral proceedings language.
When negotiating all aspects of the
dispute resolution method of choice
for disputes arising out of the contract,
the parties shall decide upon details,
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Matteo Zanotelli is a lawyer and member
of the Professional Lawyers’ Association of
Verona as well as a Senior Partner at SLT
Strategy Legal Tax. His professional activity

such as the administering body (in
case of an institutional versus ad hoc
arbitration), the body of rules that shall
govern the proceedings, the number
of arbitrators sitting on the panel and
the language of the proceedings.
The arbitral language defines not
only the official language in which
motions and memoranda shall be
drafted or arguments shall be presented
during the hearings, but also the
language in which documents shall
have to be translated for them to be
considered by the arbitral tribunal(s)
and admitted to the proceedings.
Thus, a lack of choice or a poor
choice by the parties may lead to
hurdles and unpredictable costs in the
administration of the proceedings that
may have otherwise been avoidable;

Matteo Zanotelli
encompasses assistance to companies and
other economic operators, mostly handling
insolvency procedures, international
trade law and banking law matters. He is
a published author and speaker at events
of a scientific and academic nature.

normally, if the parties have not
previously chosen or have not agreed
on the language to be used during
the arbitration, the Arbitral Tribunal
is entitled to establish the language it
deems appropriate for the proceedings
(see art. 22 ICC Arbitration Rules 2017).
As a consequence, the choice of a
language that one of the parties does
not understand or speak fluently may
call for the need of a translator and
the arising of costs in connection
therewith, should the parties need to
render statements during hearings.
Similarly, the choice of a language
that the parties have never used during
their contractual relationship may
trigger enormous costs and delays
caused by the need for all documents
to be translated before submission.
Most radically, the submission of a
document not duly translated in the
official arbitration language may cause
said document to be excluded from
the proceedings, with the possibility
of serious consequences on the
probative process and, potentially,
the ultimate result of litigation.
The need for translation in the
first place bears the risk of creating
misunderstandings, excluding
language nuances and – in the
most dramatic scenario and
regardless of the translator’s good
faith – an incorrect translation.
In situations where the parties
have been arbitrarily using different
languages in email exchanges,
negotiation and in the drafting
of the contract, a homogeneous
and cohesive translation and
preservation of the original
meanings may be hard to achieve.
A possible solution may
therefore entail that the parties have
the far-sightedness to adopt the most
cohesive approach, from
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negotiation all the way to litigation.
The use of a common language,
which is incorporated into the arbitral
clause and used throughout the
proceedings, as well as the extensive
use of definitions in the contract,
may indeed save the parties time
and money in the long run.
While sometimes definitions may
seem like a trivial detail dictated
by excessive scrupulousness, their
use provides for a predetermined,
common ground of understanding
the contract language and they
ultimately spare the parties delay and
fatigue when a disagreement arises.
Beside the management of
the documentary evidence in the

proceedings, the language may be a
critical point when a witness has to be
examined in a language other than the
one used in the arbitral proceeding.
As everyone knows, the IBA Rules on
the Taking of Evidence in International
Arbitration, allows witnesses to
render their testimony in the language
they prefer; as a consequence, a
simultaneous translation shall
be provided by an independent
interpreter appointed by the Tribunal.
In such a case, the importance of
verifying the accuracy of the translation
rendered by the interpreter must not
be underestimated; irrespective of the
(highly improbable) wilful misconduct
on the interpreter’s part, a discrepancy

(in good faith) between the original
version of the testimony and its
translation may occur (especially in
proceedings related to technical issues).
It may be best, as an additional
precaution, to have present a
bilingual representative capable
of catching any discrepancy in the
translation, at least for the key
witnesses of the proceedings.
It thus falls upon professionals
and business operators to maintain a
consistent line of management during
the entirety of the parties’ business
relationship and not undervalue the
power of the seemingly unimportant
detail of the contract language.

Effective Advocacy
in Mediation
By Leslie A. Berkoff
Mediation is a collaborative
process that allows parties to resolve
a pending dispute in a manner that
is far more flexible than that which
can be achieved under a court
decision. Advocates play a critical
role in ensuring that the process
achieves a positive result for the
client. Here are some key takeaways
that advocates should keep in mind.
The advocate’s role begins with
the selection of the mediator. This
decision should not be taken lightly,
as this can be the key in part to
achieving a good result. Advocates
should interview the mediator, as
well as the request that the mediator
provide recommendations. It is
important to consider the mediator’s
personality traits to ascertain if they
are a good fit for the matter at hand.
During pre-mediation calls, your
goal should be to educate the mediator

so that they have all the key facts
and case law. The more the mediator
knows and understands about the
facts, the more effective they can be.
It is important to convey any concerns
your client has which could impact
the process; identifying possible key
stumbling blocks or highlighting
certain ‘personality’ issues.
When preparing a mediation
statement, be sure it is not simply
a regurgitation of the arguments
contained in the pleadings or a brief on
the law in the area. The pre-mediation
statement should be a settlementfocused document designed to educate
the other side on the key strengths
of your case, factually or legally, so
that they enter the mediation in a
settlement-focused frame of mind.
This may be the first time the other
side is learning your key arguments,
your interpretation of the facts or
case law. In fact, if the mediation is
occurring pre-discovery, the other
side has little information to balance
their own views of the likelihood of
success for their side or yours.
Additionally, be sure that in advance
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Moritt Hock & Hamroff is a full-service
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and individuals worldwide. The firm has 19
practice areas and offices in Garden
City, NY, and New York City, NY, USA.
Leslie A. Berkoff is a Partner with
the firm and chair of its Bankruptcy
practice group. She concentrates

of the mediation that the client is
educated as to how the process will
work so they are properly prepared for
the day’s events. While you may have
participated in multiple mediations,
most likely your client has not.
Finally, prior to the mediation, you

Leslie A. Berkoff
her practice in the area of bankruptcy
representing a variety of corporate
debtors, trustees, creditors and creditors’
committees, both nationally and locally.

should also be sure that your client
has crystallised his or her goals or
wish list in advance; specifically what
the client really wants, or needs to
get out of the mediation. You should
be certain that the right party or
parties are coming to the mediation.

Seizing is believing:
the Dutch pre-judgment
seizing order in the EU
By Michiel Teekens
and Yvo Rampersad
The Dutch Civil Procedural Code
provides a simple, but in the EU
uncommon, mechanism for the
pre-judgment seizing of assets of
debtors before or during litigation.
The proceeding is based on a short
seizing request, drafted and signed

by a Dutch lawyer, to the court which
needs to show prima facie evidence
that supports the clients’ cause of
action against the debtor. All kinds
of assets can be seized, such as
shares, third party claims (including
bank accounts), real estate property,
movable property; you name it. The
request can include a repeating
order, meaning bank accounts can

be seized multiple times within a
certain timeframe. The purpose of the
pre-judgment seizing is to prevent
the debtor from frustrating recovery
during litigation. Therefore, the debtor
is usually not heard, warranting
the required surprise attack. The
proceeding applies to any of the
debtors’ assets in the Netherlands,
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notwithstanding where the main
proceeding is or will be pending.
Since the Recast Brussels Regulation
(EU 1215/2012) the proceeding also
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Law Firm Services
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W: www.tk.nl
Michiel Teekens
E: teekens@tk.nl
Yvo Rampersad
E: rampersad@tk.nl
TeekensKarstens advocaten
notarissen (TK) is a full-service Dutch
law firm with extensive experience in
the field of international law. TK has
established specific international teams

applies to creditors, who will need to
litigate in the Netherlands and desire
to seize assets in other EU member
states. Article 2, Section a, second

Michiel Teekens
to provide international clients with
tailor-made services and information.
Michiel Teekens is an international
corporate and commercial litigator
and chair of the International
Law team of experts in TK.
Yvo Rampersad is an international

paragraph of the Brussels Recast
Regulation broadens the definition
of judgment, including pre-judgment
seizing orders. However, the prejudgment seizing order must be
served upon the debtor. This means a
non-Dutch creditor or Dutch creditor
can obtain a Dutch pre-judgment
seizing order to seize the assets of a
debtor in other EU member states,
as long as that pre-judgment seizing
order is served to that debtor. That
might look like a struggle, since the
element of surprise could be at risk.
The right way to tackle this problem
is through cooperation with local
lawyers where the debtor resides and
where the assets are located. Before
the debtor is served with the Dutch
pre-judgment seizing order, the proper
local seizing mechanisms to execute
the pre-judgment seizing order
must be in place upon the moment
of proper service. Of course, this
endeavour is costly due to the crossborder services needed. However, if
the case is worth it, not many debtors
will see it coming. Inevitably, there
are ways to uplift the Dutch prejudgment seizing order. In general this
is a difficult task and the battle must
take place before the Dutch court.
This means that for the right case, at
the right moment, the Dutch prejudgment seizing order can determine
the outcome of your client’s dispute.

Yvo Rampersad
corporate and commercial litigator.

German Federal Court of Justice on 28 November, 2017

Miles and more – unlawful
forfeiture clauses concerning
bonus miles ruled on
By Dr Angelika Baumhof
Bonus programmes such as ‘miles
and more’ by airlines have become
an important marketing tool to bind
customers in many fields of the
consumer world to continuously buying
products from a certain company. Bonus
programmes are always regulated
by general terms and conditions.
In a case decided by the German
Federal Court of Justice, the airline in
question could erase bonus miles for
the category of ‘ivory members’ after a
period of 20 months of inactivity. In the
event of a termination of the contract,
customers had to use the bonus miles
within 6 months either by ordering a
ticket (even if the flight was scheduled
for much later) or by otherwise using
the bonus, i.e. staying in a hotel, renting
a car etc. These periods of 20 or only 6
months given in the bonus programme
are much shorter than the general rule
for the limitation period according to
German civil law, which is three years

...next page
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and French. She is a member of the GGI
Corporate, Commercial & IP Practice
Group, the GGI Real Estate Practice
Group and the GGI Debt Collection,
Restructuring & Insolvency Practice Group.
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from the end of the year in which the
bonus miles were earned. So, by law,
the limitation period can range between
36 months up to almost 48 months.
The court ruled that the bonus
programme was in the sole interest
of the company. The money spent
by the customer in order to earn the
bonus miles was relatively high, so

the customer should expect to have a
reasonable time to spend the bonus
miles after having earned them. This
reasonable time is, in the opinion
of the court, set by the rules of the
limitation period according to German
civil law within the mentioned period.
Therefore, companies offering such a
bonus programme have to consider that

it will continue to create obligations and
costs up to four years after the earning of
the bonuses by the client. The clients, on
the other hand, should be aware that not
all regulations in a bonus programme
have to be accepted as given and should
check their rights if bonuses are reduced
or even lost. Have a good flight!

Legal impact
of Brexit – Selected Topics
By Dr Karl Friedrich Dumoulin
This is the second part
of a two-part-series.
Part one can be viewed here.
In the finance sector, financial
institutions will no longer benefit from
the so-called ‘Euro Pass’ allowing
those entities based on their permit in
the UK to provide services into other
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EU member states merely on the basis
of a notification of the intention to
do so to the supervisory authorities
of that member state. Vice versa, this
also applies to financial institutions
doing cross-border business from
the EU into the UK. In the field of IP
law, Union Marks will no longer take
effect in the UK, unless stipulated
otherwise in a treaty between the
EU and the UK. Therefore, the legal

Dr Karl Friedrich
Dumoulin
tice Group and Partner at FPS in Dusseldorf.
His areas of expertise cover the entire range
of corporate and commercial law, including
litigation and dispute resolution, very often
in an international context.

effect on registered Union Marks
is uncertain. The same applies for
the issue of priority. The questions
are similar for Union Designs. As a
consequence, the question also arises
whether under license agreements for
the ‘territory of the EU’ Brexit is likely
to trigger a special termination right
or at least a claim for renegotiation of
license fees. Data protection law will
also be affected by Brexit. Once the
UK is no longer a member state of the
EU it might possibly be considered
as an ‘unsafe harbour’. Companies
with a seat in the EU transferring
data to the UK will have to review and
possibly amend the data protection
agreements with UK counterparts.
If the target state (= UK) does not
guarantee an adequate level of data
protection, companies in the EU
could face sanctions from the data
protection authorities in their country.
In summary, Brexit will raise a
number of legal questions. It appears
that, presently, negotiations between
the UK and the EU are getting in
more difficult waters. However, the
author is convinced that, in the end,
prudence will prevail and most of
the questions mentioned in this
article will be dealt with in a fair
and adequate manner in the ‘Brexit
treaty’ between the UK and the EU.

Why is it beneficial for
persons who are domiciled
in South Africa to conclude
an ante nuptial contract?
By Regardt Nelson
It is a big decision to get married.
In South Africa, a marriage will
either be concluded In Community
of Property or Out of Community
of Property. It is only possible to
be married Out of Community of
Property when an Ante Nuptial
Contract (‘ANC’) is entered into
between the married couple and
same is registered at the local Deeds
Office. If an ANC is not registered,
the married couple is by default
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married ‘In Community of Property’.
It is unfortunately the case
that the married couple might
believe that everything in the
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Heyns & Partners Inc. was founded
in 1958 and started to conduct business
under its current name in 1986. It is
privileged to represent a very diverse
and extensive client base, both corporate
and individual, offering litigation,
conveyancing and notary services.
Regardt Nelson was
admitted as attorney in the
Western Cape High Court in
February 2006 and specialises

in High- and Magistrates Court
litigation with a particular emphasis
on Contract and Family Law and the
drafting of Commercial Contracts. He
also provides services to a number of
correspondent attorneys and acts as
Commissioner in the Small Claims Court.

marriage should be shared and
conclude that an ANC might give
the impression that something is
hidden from the other party.
This could not, however, be further
from the truth. By concluding an
ANC, X and Y (the married couple)
are actually protecting each other. If a
marriage is entered into In Community
of Property (i.e. without an ANC)
there is one joint estate. This means
that when X owes money to A (a
third party), and he is unable to repay
same to A, Y must pay the debt to
A despite being unable to do so.
Had the couple concluded an
ANC, the debt of X would remain his
own debt and A would not be able
to look to Y for payment thereof.
An ANC must be signed by X and
Y in front of a Notary before the date
of marriage. If this is not done, the
parties will be married In Community
of Property. It is possible to register
a Post Nuptial Contract (i.e. after
marriage) but only with the consent of
the High Court of South Africa. This,
however, comes with tremendous legal
costs but is still worth considering in
light of the risks of being married In
Community of Property. As soon as a
Post Nuptial Agreement is registered
at the Deeds Office, the parties will
be married Out of Community of
Property and all further debt incurred
by X from that date on will be for
the account of X only. However, the
rights of the creditors will remain for
debt incurred before the registration
of the Post Nuptial Agreement.
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Banking on the financial
literacy of directors: is it
a breach of duty when the
numbers don’t add up?
By Andrew Lacey
and Luke Dominish
One of the issues that
directors of companies
regularly face is the extent
to which they can rely on
others. This is particularly so
when it comes to financial
decision making. A director
may try to wash their hands
of the consequences of
a decision by saying that
they relied upon advice.
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The Federal Court of Australia has
recently reinforced the emerging trend
of demanding more from directors in
fulfilling their duties: that is, they are
expected to have a sufficient level of
financial literacy by virtue of their office.
Directors of companies have a host
of duties that arise from the operation
of the Corporations Act 2001. This
includes a duty of ensuring that the
company complies with its obligations
with respect to financial reporting.
In the now infamous case of ASIC
v Healey, the directors were found

Luke Dominish
Group. He has experience in advising
on disputes in a range of issues across
multiple jurisdictions, including contractual
disputes, directors’ duties, succession law,
consumer law, real property and insolvency.

to have breached their duties by
failing to pick up on an error in the
classification of loans in financial
reports. In that case it was held that
directors ‘cannot substitute reliance
upon the advice of management for
their own attention and examination’.
The Federal Court of Australia
continued this line of reasoning in the
recent case of ASIC v Godfrey. In this

case, financial reports signed off on by
a director were found to not comply
with relevant accounting standards
and misstated the level of bad or
doubtful debts of the company.
The Court held that the director
did not act dishonestly but breached
his duties as ‘it is part of the duty of a
director to acquire a degree of financial
literacy so as to equip [them] for the task

of reviewing financial statements’.
The extent of that financial literacy
may vary, from being able to read and
understand financial documents to
actually applying financial knowledge
to reports. Ultimately, directors have
a core, irreducible duty to be active
in the management of the company
and not to simply rely on others.

Security Deposit Required of
a Plaintiff without Address
or Place of Business in Japan
By Seiichi Yoshikawa
In Japan, a losing party bears the
cost of litigation. Thus if a plaintiff
has no address or place of business
in Japan the court will, upon the
defendant’s motion, order the plaintiff
to deposit a security money covering
the cost for courts of three instances
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in order to enable the defendant to
recover the cost if the plaintiff loses.
The cost consists mainly of filing
fees and expenses for witnesses,
but since the plaintiff has already
paid filing fees for the 1st instance
court when the complaint is filed,
the plaintiff only has to deposit filing
fees for appeals to the 2nd and the

Seiichi Yoshikawa
handled many international litigations
and arbitrations, including debt
collection cases. He has served as Vice
President of the Japan Federal of Bar
Associations and been Councillor of
the International Bar Association.

3rd instance courts. Filing fees are
prescribed based on the amount of the
case. If, for example, the amount of the
case is 10 million, 50 million and 100
million JPY, respectively, the filing fees
for the 1st instance court are 50,000,
170,000 and 320,000 JPY, respectively.
The fees for the 2nd and the 3rd
instance courts are 1.5 and 2 times those
for the 1st instance court, respectively.
The witness expenses are usually
insignificant. Notably, attorney’s fees are
not included in the cost of litigation.
If the defendant makes statements
about the merit of the case after
knowing that he/she has the right
to ask for a security deposit, he/
she will no longer be able to make
a motion for the deposit order.
If the plaintiff fails to put up the
security money in compliance with
the court order within the prescribed
period, the case will be dismissed.
If the plaintiff thereafter comes to
have an address or place of business
in Japan, wins the case, or otherwise
obtains a defendant’s consent, the court
will, upon a plaintiff’s motion, revoke
the deposit order, and the security
money will be refunded to the plaintiff.
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The Supreme Court
of Canada Upholds
Perpetual Contracts
By Francis P. Donovan
Can a contract create perpetual
obligations? That is the question that
the Supreme Court of Canada was
called upon to answer in the recent
case of Uniprix Inc. v. Gestion Gosselin
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et Bérubé.1 This case pitted Uniprix
Inc. (‘Uniprix’), an organisation
founded by a number of owner
pharmacists with the objective
of providing a common identity
and support for their professional
activities, against one of its affiliates,

Francis P.
Donovan

matters, including all forms of taxation,
estate planning, mergers and acquisitions,
and corporate reorganisations, as well
as tax and commercial litigation.

Gestion Gosselin et Bérubé
(‘Gosselin’). Gosselin had entered
into an affiliation contract with Uniprix
in 1998. This contract provided
for a five-year term, which would
be automatically renewed unless
Gosselin gave notice of termination
6 months before termination.
However, the contract did not provide
that Uniprix could terminate the
contract, other than for cause.
The term of the contract was
renewed twice, given that Gosselin
gave no notice of termination. Then, in
2012, Uniprix purported to give notice
of termination of the contract as of
the expiry of the third five-year term.
Gosselin objected, and petitioned
the Court for declaratory relief.
Uniprix argued inter alia that a
contract having potentially perpetual
effects is contrary to public order.
However, the Superior Court, as well as
a majority of the Court of Appeal and
of the Supreme Court of Canada, held
that it was the intention of the parties
that the contract have a fixed five-year
term, but that that term be renewable,
potentially indefinitely, at the discretion
of the affiliate Gosselin, and that the
potentially perpetual effects of such a
contract did not offend public order.
It is interesting to note that,
although this case originated in the
province of Québec, which has a
civil-law system originating from
French law, the same solution would
likely be adopted in the common-law
based system applicable in the other
Canadian provinces, on the basis of
the principle of freedom of contract.
1) [2017] 2 R.S.C. 59

Discrepancy between
Court Jurisdiction and
Governing Law
How do Spanish Courts solve the problem?
By Jordi Pallarès
From time to time it happens:
Jurisdiction falls to the courts of one
country while the governing law of
the dispute is that of another country.
That poses an obvious problem: the
court that has to solve the dispute
is not familiar with the law that has
to be used in order to solve it.

How do Spanish courts
resolve this issue?
In an ordinary case, the parties
have to provide evidence concerning
the facts of the dispute. They also
argue about the points of law, but
there is no need to provide evidence
on the latter since the court obviously
has direct knowledge of the law.
However, when the governing law
is that of another country, since the
court has no direct knowledge of
the law the parties have to provide
evidence not only about the facts of
the case but also about the contents
of the foreign governing law.
Therefore, parties have to provide
evidence concerning the existence
and contents of applicable acts
and regulations, but also evidence
concerning relevant case-Law.
Any means of evidence are
admissible. However, expert reports are
most commonly used. The expert has
to be somebody with a good knowledge
of the governing law (normally a

lawyer from the country where the law
originates from). He/she will draft a
written report summarizing the key
points of law to be considered in order
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to solve the case and analyse them in
accordance with the applicable law. At
a later stage of the proceedings, the
expert could also testify in court in
order to provide further information
or to explain the report and answer
questions related to its contents.
At the end of the proceeding,
the court has to render a judgment
based on the foreign applicable law.
There is, however, an exception:
if the content of the foreign law
is not duly proved, the court will
solve the matter in accordance with
the contents of Spanish law.

Jordi Pallarès
Jordi Pallarès is a Partner of GRUP
VILAR RIBA, and head of the firm’s
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Why Owners, Contractors,
and Design Professionals
Need a Mass Tort
Litigator on Their Team
By John Scaldara
Virtually every commercial or
residential building constructed
before 1988 contains toxic chemicals
on the land or the interior fixtures.
Generally, these hazards range from
the presence of asbestos to lead paint.
After the hazard is neutralised, the
focus changes from containment to the
determination of insurance coverage.
Most insurance policies are complex
and contain a myriad of exceptions
and exclusions, the interpretation
of which varies from state to state
and from country to country. In a
global economy, these problems are
incredibly complicated and require
experienced litigators from inception.
Every owner, contractor and design
professional needs an experienced
litigator who has been involved in
these disciplines many times.
Let me share my experiences in one
specific case: Years ago, I represented
the distributor of the components
used to spray polyurethane foam onto
the interiors of buildings. A contractor
sprayed foam onto the interior of a
large apple storage facility. An electrical
malfunction ignited the foam, and
the facility and all the harvesting
equipment was destroyed in the fire.
The plaintiff’s lawyer and I employed
a neutral court reporter to take the
depositions of the experts and owners.
The plaintiff sued. In discovery, I was
able to obtain copies of the invoices
relating to the facility’s construction,

the destroyed equipment and the
name of the farmhand. Best practice
dictated that the invoices were
carefully scrutinised. While doing so, I
discovered multiple alterations of the
equipment invoice dates and was able
to locate the farmhand, who explained
that the owner had instructed him to

blowtorch all of the old equipment
and move it to the site of the fire.
During the farmhand’s deposition,
the owner and his counsel appeared,
and the farmhand changed his story.
At that point, I ended the deposition.
After the owner and his counsel exited
the room, I informed the farmhand

that he had perjured himself. He
admitted this and said he feared being
blackballed by the owner, denying him
future employment. The court reporter
continued to record the admissions.
I ordered a copy of the transcript of
the testimony and filed a motion to
dismiss the complaint with prejudice.
The court scheduled a hearing.
At the hearing, opposing counsel
denied any knowledge of the fraud. The
judge denied my motion, but ruled that
the perjured testimony could be used
to impeach the testimony of the owner.
Shortly thereafter, opposing counsel
emailed, agreeing to dismiss the
case with prejudice and settle for
much less compared to the multi
million dollars that was expected.1
1) This is a condensed version of the
original version which can be found
at Offit Kurman’s website,
www.onkonstructionlaw.com.

GGI member firm
Offit Kurman
Advisory, Corporate Finance, Fiduciary
& Estate Planning, Law Firm Services
More than 10 offices throughout the USA
T: +1 443 738 1581
W: www.offitkurman.com
John Scaldara
E: jscaldara@offitkurman.com
Offit Kurman is a dynamic fullservice law firm. As trusted legal
advisors, they help clients to maximise
and protect their business value and
individual wealth. They strive to maintain
clients’ trust in every interaction,
furthering their objectives and
helping them to achieve their
goals in an efficient manner.
John Scaldara is chair of the firm’s
Construction and Commercial Claims
Practice Group, and a member of

John Scaldara
the Business Litigation Practice Group.
He brings to the firm more than 50
years’ experience in advising clients on
various legal issues regarding commercial
litigation, alternative dispute resolution,
insurance and other commercial matters.

Contacts
GGI | Geneva Group International AG
Schaffhauserstrasse 550
8052 Zurich, Switzerland
T: +41 44 256 18 18
E: info@ggi.com
W: www.ggi.com
W: www.ggiforum.com

Responsible Editor
in charge of Litigation &
Dispute Resolution content:
Dr Karl Friedrich Dumoulin
Global Vice Chairperson of the
GGI Litigation & Dispute Resolution
Practice Group

Please let us know what you think
about FYI - Litigation & Dispute Resolution News. We would welcome any
feedback. If you wish to be removed
from the mailing list, please email
info@ggi.com.

GGI member firm
FPS
Law Firm Services
Königsallee 60 C (KÖ-Höfe)
40212 Dusseldorf
Germany
T: +49 211 302 015 14
E: dumoulin@fps-law.de
W: www.fps-law.de

FYI – GGI LDR NEWS | No. 09 | Autumn 2018

15

16

