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Editorial
Dear Reader,
So what has the Indirect Taxes (IDT)
PG been up to since the last Newsletter
– No. 05 Winter 2017 and what’s on the
horizon?
Toon Hasselman (with some help ‘por
moi’) ran an IDT session on ‘ethics’ in
the VAT consulting world (with generic
inference to other specialist areas) at the
Nordic-Baltic Conference in Leiden on 16
September 2017, which went so well he
was let loose on an audience of 33 participants at our IDT session in Marbella on
22 February 2018. Evaluation forms were
completed by virtually all of the participants at Marbella, and the general consensus and anecdotal evidence is that it
was fun, informative and would like the
format continued.
Sandwiched between Leiden and Marbella, we ran an IDT session at the World
Conference in Vienna on 20 October
2017, which ran along more formal lines
given that it was the World Conference
and the composition of the participants

there is always different. That was appropriate and worked well too.
We are currently working on our programme for the European Conference
(Berlin) on 20 April 2018 and Sabina
Mexis and Pablo Garciga (IDT Regional
Chair and Vice-Chair respectively) will,
I understand, run an IDT session at the
North America Conference (Denver) in
June 2018.
Aditya Kumar (IDT Regional Chair) will
be running an IDT session at the AsiaPacific Conference (Bali) in November/
December 2018 if it goes ahead; this will
be a joint session with ITPG.
No doubt after the European Conference, Toon and I will turn our attention to
the Nordic-Baltic (Copenhagen) in September and World Conference (Buenos
Aires) in October agendas, and I write
more about these in the next IDT Newsletter.
So we have been, are and will be busy
on the activity front.
I am pleased to present this Newsletter – which has 11 articles on Indirect

Taxes drafted by PG members from 4 of
the 5 GGI Regions and is therefore mainly global in reach. The pleasing aspect
of working on this Newsletter is that all
of the articles, except for one, were unprompted; a truly wonderful response
from the IDT membership. Thank you.
In this edition, under the flag of the
‘IDT Academy’ we continue with the
‘VAT-in-brief’ themed series on ‘Import
VAT issues’ with an article from Denmark. This has been drafted by new IDT
member, Robert Minke Dybkjær of Dansk
Revision. If you can, please take the time
to say ‘hello’ to Robert.
As always, I commend the articles to
you and trust you enjoy reading them!
Steve McCrindle
Global Chairperson of the
GGI Indirect Taxes Practice Group

Mergers & Acquisitions
and UK VAT
By Steve McCrindle
Following the interactive ‘workshop’
ran by the GGI Indirect Taxes PG at Mar-

bella (22 February 2018) on the Indirect
Tax implications of Mergers & Acquisitions, I thought an article on this subject
would assist in understanding some of

the issues that need considering.
Often Indirect Taxes are overlooked,
but ignoring these matters risks a lawsuit and/or your Professional Indemnity

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data as-

sumed to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect the personal opinion of the respective author only. We neither accept liability for nor are we able to guarantee
the content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Insurance (PII) cover. A USA based GGI
colleague said to me recently that no-one
in the States takes any notice of sales
and use taxes until a M&A transaction
is to take place and it then becomes the
single most important matter on the ‘tax’
agenda.
There are lots of Indirect Taxes to consider too: as well as US sales and use
taxes, there is VAT/GST/HST, Customs
duty, Excise duty, import/export licensing, etc. However, I am a UK VAT consultant so for this article I will concentrate
on what I know.
There are multifarious VAT ‘technical’
issues to contemplate in an M&A transaction, but what ultimately needs to be
considered is:
1. If the client is charged VAT, either, on
the transaction itself or costs incurred
in this connection, can it recover it,
and
2. If not, is there any way to avoid being
charged said VAT?
This is a very important consideration
for VAT averse transactors, for example,
banks, private equity providers, private
shareholders, given that the deals/fees
can be enormous. In the UK, a £10 million fee to a VAT averse transactor can
actually cost £12 million (the fee plus irrecoverable VAT). The quantum of irrecov-
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Haines Watts
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Tax
More than 60 offices throughout the UK
T: +44 207 025 4656
W: www.hwca.com
Steve McCrindle
E: smccrindle@hwca.com
With over 60 offices around the UK, Haines
Watts is a UK Top 15 firm of Chartered Accountants specialising in the owner-managed business sector. Assisting over 35,000
business owners around the UK, Haines
Watts supports business owners’ aspirations and help them to achieve their goals.
Steve McCrindle is a VAT Partner at
Haines Watts, a leading provider of business

erable VAT can/does cause deals to abort.
For this article we will assume:
a) There is a sale of a manufacturing
business;
b) The shares are owned by a person in
their private capacity;
c) The buyer belongs in the EU – and we
will consider only 2 structuring/planning areas.
Assets sale: UK VAT will not be due
on the sale of assets if the transaction
meets the conditions to be a VAT free
transfer of a business as a going concern
(TOGC).

Steve McCrindle

advice and accounting services to owner
managers operating in the UK and abroad.
He is also Global Chairperson of the GGI
Indirect Taxes Practice Group.

The conditions to be met include, for
example:
the assets should be used by the purchaser in carrying on the same kind of
business;
if the seller is a taxable person (i.e.
VAT registered or liable for such), the
buyer must already be a taxable person or immediately become, as a result of the transfer, a taxable person;
and
there must not be a series of immediately consecutive transfers of the business.
If the sale involves commercial property that the seller has opted to tax there
are additional conditions to be met.
If the conditions are not met, it may
be that there is no TOGC and UK VAT
will need to be charged and / or accounted for on some or all of the assets.
Beware also that, the buyer inherits
the obligations of the seller under the
Capital Goods Scheme. This may mean
that the buyer has to refund VAT to HM
Revenue & Customs originally recovered
by the seller.
Contracting with service providers:
In a share sale transaction by a seller in
their private capacity it is likely that the
seller is VAT averse, i.e. cannot recover
any VAT incurred. Therefore, contracts
entered into as or with an intermediary
should be carefully considered before being signed.
Open mandates: If it is not known if
a sale will be of assets or shares and/or
there is preparatory work in advance of
a specific mandate, such work is usually
subject to UK VAT at the standard-rate.
This remains the case for all work required to get to the decision point, where
the seller decides if the deal is for shares
or assets. After the decision point, any
work on an asset sale is usually subject
to UK VAT at the standard-rate.
However, after the decision point
(where the open mandate shifts to become a specific mandate), any work on
a share sale may be exempt from UK
VAT, to the advantage of the VAT averse
seller. This applies where the intermediary brings together the seller and the
buyer, and carries out work preparatory to the conclusion of the contract,

...next page
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e.g. helps negotiate contracts, attends
meetings, etc.
Specific mandates: It follows that in
a share sale transaction the more work
and value of work that falls into the specific mandate categorisation the greater
the extent of exemption from UK VAT.
Exemption from UK VAT could also
apply to all preparatory work if the specific mandate for the sale of shares was

entered into at the outset, and should
apply even if the transaction aborted.
So, it makes sense to consider if the
contract should be a specific mandate
from the outset where the seller of the
shares is VAT averse.
Private vs Business: If a specific mandate from the outset is not supportable
consideration should be given as to how
an engagement under an open mandate

is structured. For example, could some of
the preparatory work be contracted with
and charged to the business and not the
private individual, thereby enabling VAT
recovery by a ‘taxable’ business.
There are of course commercial and
other tax drivers to take into consideration, and the VAT implications should
never be considered in isolation. However, ignoring them can be a deal breaker.

ECJ says: PO Box addresses
on invoices are enough
By Brigitte Jakoby
The German Federal Fiscal Court asked
the European Court of Justice (ECJ) to
decide whether the necessary postal information, stated on an invoice, requires
that the invoice address corresponds
with the address where the issuer of the
invoice carries out his economic activity.
The ECJ stated that the term ‘address’

GGI member firm
Jakoby Dr Baumhof - Wirtschaftsprüfer
Steuerberater Rechtsanwälte
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W: www.jakoby-baumhof.de
Brigitte Jakoby
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Jakoby Dr Baumhof – Auditors Tax
Consultants Lawyers is a medium-sized
interdisciplinary company located in the
south of Germany, with offices in Rothenburg o.d. Tauber, located in Northern Bavaria, and Ebersberg, near Munich.
Brigitte Jakoby is a German Chartered
Accountant and German Certified Tax Advisor. Since 1987 she has collaborated with

does not require that the issuer of the
invoice carries out any economic activities there. The postal address, where the
issuer of the invoice can be reached by
mail, is sufficient as an indication of address. Based on its interpretation of the
wording, the ECJ clarified, that the term
‘address’ covered any kind of addresses,
including especially PO Box addresses. It
is not possible for Member States to lay

Brigitte Jakoby

her husband Eugen Jakoby, also a German
Chartered Accountant and German Certified Tax Advisor. In 1996 she became one of
the senior partners at Jakoby Dr Baumhof.

down more stringent requirements than
those in the VAT Directive. The ECJ said
that an invoice was merely a formal condition of the right to deduct VAT, rather
than a material condition. When considering the ratio legis of Art. 226 of the VAT
Directive, the requirement of an address
on an invoice is to identify the issuer of
that invoice. The purpose is to enable the
tax authorities to carry out the necessary
audits so they can determine whether
the deducted VAT amount was reported
in the supplier’s VAT return and whether
it was ultimately paid. The only essential
piece of information is the supplier’s VATID-No. In consequence the importance of
a postal address is of secondary interest.
The ECJ decision is practical and also
convincing. The ECJ turns away from formal conditions and strengthens substantive law. It is a widespread practice that
companies use PO Box addresses also as
invoice addresses. Based on the ECJ decision, companies can continue with this
practice.
Furthermore the increasing importance of digitalization is leading to the
receding of a great number of business
administrative activities. In the future to
find out the place of economic activity
will therefore not be easy to achieve and
should no longer be necessary for issuing
invoices.

The German VAT fiscal unity
By Ingo Prang
The German fiscal unity for VAT purposes is a legal construct that offers
the possibility of at least two separate
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Ingo Prang is a German-certified Tax
Advisor and Partner of KPP. In addition,
he lectures on comparative business taxation at the Rhine-Waal University of Applied Sciences. In the past 20 years,
KPP has become one of the leading tax
consultancy offices in the Lower Rhine
region of Germany. The company offers
taxation, legal and consulting services.
As KPP is close to the Netherlands,

enterprises being seen as one entity for
VAT purposes. The main requirements
are the integration of the enterprise
from a financial, economic and organisational point of view. In case of fulfill-

Ingo Prang

the company has acquired considerable
expertise in advising on cross-border matters, especially for foreign companies investing in Germany.

ing the requirements, the German VAT
fiscal unity comes into force without
any formal application.

Which enterprise can
be part of a German
VAT fiscal unity?
Based on German law the head of
a VAT fiscal unity can be every consisting enterprise such as natural persons, corporations or partnerships. In
conflict with the Court decision of the
European Court of Justice and with
the highest German finance court, the
subsidiary of a German VAT fiscal unity
could only be a corporation. German
law has not changed up to now.
However, a few months ago, the tax
authorities did change their opinion
and a VAT fiscal unity with a partnership as subsidiary is possible now too.
The tax authorities published a decree

...next page
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in this respect, which explains in detail
the necessary circumstances to have a
valid VAT fiscal unity.

Effect
Depending on the German business
of your client the new developments
give your client opportunities / advantages, e.g. to avoid non-refundable
input VAT within an organisations
structure (especially in the real estate

sector or other businesses with VAT
free sales). In addition, sales within
a German VAT group are qualified as
non-taxable intercompany sales for
VAT purposes.
On the other hand, please consider
that based on the tax authority’s opinion the decree is applicable for all
partnerships, which are fulfilling the
described requirements of the decree
(again, no formal application is possible). Hence, if your client would like
to avoid a VAT fiscal unity, reorganisa-

tion will be necessary. The tax authorities have granted a transition period
for such situations up to 31 December
2018.

Advice
Please double check your German
partnership structures to use the opportunities, afforded to avoid negative
VAT consequences.

New Series: VAT in Brief

Imports in Denmark
By Robert Minke Dybkjær
Whenever a company is importing
goods into Denmark, the value of the
goods will be subject to Danish import
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services ranging from Personal, Corporate,
and tax advisory to payroll, accounting and
audit.
Robert Minke Dybkjær is VAT and tax
consultant in Dansk Revision Randers. He

VAT charge at the point of entrance to
Denmark.
The Danish VAT rate is 25% on all
goods. The following local sale is subject to Danish VAT, or the reverse charge

Robert
Minke Dybkjær
has clients both national and international.
Robert has more than 20 years worked with
VAT planning, VAT rulings etc. for both tax
authorities and private businesses. He has a
university degree in tax law and finance. He
has also a master degree in VAT and indirect
taxes from Aarhus Business School and is
part time associate professor in direct taxes
at Aarhus University for law students.

mechanism is applicable, and an Intra
community sale or export outside of the
EU is zero-rated. If the entity involved has
a registration for VAT then it can declare
the import VAT due via their VAT return
and claim it back (unless the activity is
VAT-exempt). The result will be that there
is no cash payment involved.
The claim back can occur by using
the VAT portal or by using a VAT return
in case the importing entity is registered
for Danish VAT. The VAT returns are on a
quarterly basis.

Foreign Businesses
Most non-EU businesses must also
opt for a VAT registration and have a Fiscal Representative to perform their Danish VAT obligations. Exception for the
Fiscal Representative is given for businesses conducted on a short time basis.
Please bear in mind Denmark has incorporated an extensive reverse charge
mechanism in its internal VAT law. So
check if this mechanism is applicable to
avoid VAT registration or Fiscal Representatives in Denmark.
The Danish authorities normally complete a VAT registration of a foreign business within 2-3 weeks.

VAT
Implementation in UAE
By Mohammed Aweidah
On 1 January 2018, the United Arab
Emirates (UAE) and the Kingdom of
Saudi Arabia began implementing the
VAT system, with a standard-rate of 5%.

GGI member firm
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Accountants, Advisors
Advisory, Auditing & Accounting, Tax
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W: www.azt.ae
Mohammed Aweidah
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Al Zarooni Tureva – an exclusive, independent firm with ACCA affiliation and
DIFC approved auditors who are highly
skilled in providing Auditing, Accounting
& Controlling, Company Formation in the
UAE, International Tax Advice, and Business & Personal Financial Consulting.
Mohammed Aweidah is a
member of the UAE. Accoun-

The electronic portal for registration was
opened in mid-October 2017. VAT will be
applied in the remaining Gulf Cooperation Council (GCC) countries in January
2019. As indicated in my previous article (IDT Newsletter Spring 2017), the

Mohammed
Aweidah
tants & Auditors’ Association. He holds
extensive experience in Auditing, Financial
Advisory, International Tax Advice, VAT regulations in GCC countries, Company Structuring, and various industries. He is fluent
in Arabic, English, and Hebrew.

application of VAT will provide a good
financial resource for governments in
the GCC countries and will reduce their
dependence on oil revenues.
The unified GCC agreement ensured
that the basic and essential sectors
were not affected by VAT. It balanced the
basic living requirements of residents
and citizens with the revenues of governments in the applicable countries.
The agreement has as well exempted
some sectors from VAT and subjected
other sectors to a zero-rate, these are
determined individually by each member state. Exempted sectors are: the
supply of certain financial services, life
insurance, residential properties, unimproved land, and local passenger transport.
In the UAE, sectors subjected to a
zero-rate are: exports of goods and services, international transportation, certain investment grade precious metals,
newly constructed residential properties that are sold for the first time within
3 years of their construction, supply of
certain educational services, supply of
certain healthcare services, crude oil
and natural gas.
...next page
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The application of VAT may raise the
cost of living for households and individuals. Official studies by government
agencies in the UAE indicate that the cost
of living is expected to raise by 1.5%, with
other factors remaining constant, most
notably income.

The tax authority has set a threshold
for VAT registration. Taxable persons with
annual taxable sales or taxable expenses
below USD 50K are not required to register.
The Tax Authority requires that taxable
persons keep records for at least five years

and 15 years for property. It has set penalties in case of default, tax failure or tax
evasion.
Since the VAT system began, some retail outlets in the UAE have absorbed the
VAT and kept their prices intact in order
maintain market share.

A Dutch VAT Savings
Structure for the Company
Car of Directors-Shareholders
By Ognjen Soldat
Many directors-shareholders in the
Netherlands use their holding companies to acquire new company cars. The
advantages are eminent: VAT deduction
and deductible costs, write-offs and –
in case of electric cars – additional deductions for the corporate income tax.
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There are however drawbacks as well:
additional wage and VAT tax liability for
the private usage of the company car.
Basically, whether a director-shareholder should invest in a new car privately or through his holding company
means answering the question whether
the benefit of VAT and cost deduction
exceeds the drawback of the additional

Ognjen Soldat

various tax subjects, including a book on car
taxation in the Netherlands. More importantly, he is a husband and a father of two
beautiful little girls (born 2014 and 2016),
who wake him up every day before 6 AM.

tax liabilities.
It turns out that in general the ideal
way to go is to have the holding company purchase the car and after 18 to 24
months have it transferred to the director-shareholder (in private possession).
After that period, the burden of the additional tax liabilities often exceeds the
earlier mentioned advantages of the car
being on the company’s balance sheet.
The car transfer is a taxable transaction
for VAT purposes, but this VAT expense
can be lowered. The first way to do this
is by calculating the write off of the Dutch
Private motor vehicle and motorcycle tax
(BPM) car price component optimally. As
there is no VAT due with respect to the
BPM component, it is fiscally optimal to
keep that component as high as possible.
The second – and more important –
way to save VAT on the car transfer is to
charge a lower price than the economic
value of the car. As long as the charged
price is not considered ‘symbolic’, VAT
is calculated based on the actual price,
not the economic value. Although the
difference between the lower price and
the economic value is considered a socalled disguised dividend for (corporate)
income tax purposes, all taken together,
this structure results in – often considerable – tax savings.

Electronic Invoices to
Become Mandatory in
Italy Starting in 2019
By Dr Francesco Milano
An important change affecting the
Italian economy is coming: all invoices
will soon have to be issued in electronic
form. The reasons for this decision by
the government relate to combating tax
fraud, providing for more administrative
flexibility and reducing bureaucracy.
A first step was taken in 2014 when
electronic invoicing (‘e-invoicing’) became mandatory for goods and services
sold by private businesses to the Public
Administration (PA). To issue e-invoices,
businesses must make use of an ‘Exchange System’ managed electronically
by the government and capable of:
receiving invoices as files meeting the
requirements for PA Invoices;
carrying out checks on the files received;
forwarding invoices to the payer within the Administration.
The second step will start in 2019
when it will become mandatory to issue
e-invoices for both B2B and B2C transactions through the same Exchange System already established for PA Invoices.
Under these new rules, it is quite
clear that the Italian tax authority will
have all the details of every transaction
and it will therefore be able to perform
checks and audits more promptly, although it is also possible that managing
the enormous amount of available data
will prove difficult.
Businesses may benefit from easier,
more automated bookkeeping, with less
possibility of mistakes, the elimination of
many formalities relating to the various

...next page
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dividuals, private and public companies as
well as non-profit organisations.
Dr Francesco Milano is a chartered accountant and has years of experience in VAT
and international tax advising foreign companies with subsidiaries and branches in Italy.
He is also a member of the Study Commission for ICT in Business Administration of the
Institute of Chartered Accountants of Milan.
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filings currently required by the tax authorities and therefore reduced costs.
It is not clear whether such an extensive and complex system can be made
to work in the allotted time or how many
minor, specific problems deriving from

the everyday life of small businesses remain to be solved – in particular with regard to B2C transactions.
As for international business, the
proper treatment of transactions with
foreign entities is not yet clear. It is likely

that Italian businesses will have to submit information on invoices issued and
received through the Exchange System,
but in the meantime the invoices will be
exchanged in the traditional way (hardcopies or e-mail).

Hidden Exposure:
Origination or Destination
Sales Tax Rate?
By J. Pablo Garciga
Even before dealing with the more
complex sales tax issues, upon determining that one has nexus in a US state, vendors must determine the proper sales tax
rate to charge - a determination fraught
with ambiguities.
If a vendor has sales tax nexus (i.e., the
responsibility to collect and remit sales
taxes) in only one State, the determina-
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Advisory, Auditing & Accounting, Tax
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of services, including accounting and auditing, tax reporting and compliance, tax
advisory, management consulting, and
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J. Pablo Garciga specialises in state and local taxes
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on multi-state corporate income/franchise taxes and

tion is a bit easier. However, even in this
simple scenario: does one charge the
origination or destination rate? In the US
about 45 states and many local jurisdictions impose sales and use taxes. There
are thousands of possible sales tax rates.
The ‘correct’ rate to charge depends on a
given State’s rules. The sheer quantity of
rules often leads to confusion.
Assume a vendor is headquartered in
Virginia (‘VA’) and therefore has VA sales

tax nexus. VA follows an origin based
sourcing for intrastate sales. If an order
for merchandise is placed at the vendor’s
store in Pennington Gap, VA, and the
merchandise is shipped to the buyer in
Herndon, VA, which sales tax rate should
be charged? Keep in mind that Pennington Gap (origination) imposes a 5.3%
sales tax and Herndon (destination) imposes a 6.0% sales tax. Since VA follows
the origination rate for in-state vendors,
the proper sales tax rate under these circumstances would be 5.3%.

But, is that
the whole story?
J. Pablo Garciga

sales and use taxes. He has over 20 years
of cumulative SALT experience with Funaro
and Big 4 Public Accounting firms. He is a
CPA, JD with an LLM in Taxation.

What happens if the vendor making
the sale described above is an out-ofstate vendor making an interstate sale
to a customer in VA? Assume the vendor
is located in the adjacent State of Maryland and has no physical connection to
VA other than sporadic visits throughout
the year by a traveling salesperson who
creates VA use tax nexus for the Maryland
vendor. Since VA follows the destination
rule for interstate sales, the proper sales
tax rate to charge under this scenario
would be 6.0%. Sales tax compliance in
the US is a risky venture.

Impact of GST on
Intermediaries/Commission
Agents to Foreign Companies
By Aditya Kumar
In today’s day and age, one of the
easiest ways to set up presence in a
country is by appointing representatives or agents in the country.
In general, as per the earlier tax regime, services provided by interme-
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Ashwani & Associates is an audit, tax
and consulting firm in India with three
offices. Their clients range from emerging entities to large corporations with billions of dollars as revenue. They include

diaries were chargeable to service tax
at 15% under the Intermediary service
category. However some of the agents
were not charging service tax to foreign institutions by claiming exemptions under export of service tax law.
However, under the current Goods
and Services Tax (GST) regime,

Aditya Kumar

privately held businesses, not-for-profit
organisations and publicly traded companies. Ashwani & Associates support a
local, national and international client base.
Aditya Kumar is an FCA,
LLB, MBA specialising in VAT/

the ‘place of provision’ rules were
changed to provide that in case of
an intermediary, the place of provision
of service will be where the intermediary is required. Consequently, intermediaries will no longer qualify for export
of services relief and will be required

...next page

GST consulting in cross-border business.
He thus has experience and a vast working knowledge of all aspects of service tax,
trade law, VAT and the like. Serving clients
from national and international companies
and having worked in every existing kind of
indirect tax branch, he offers pragmatic solutions on a cost-effective basis. He is also
the author of one of the first books on GST
published by the leading tax book publisher
in India.
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to charge their foreign principal GST
on the agreed commission.
Agencies typically don’t operate on
a large enough margin to afford such
a big impact on the gross revenue and
will seek to pass on the GST cost to
their Principal and this can cause the
foreign institutions to rethink their
business model; as this will increase

their cost significantly (by almost
18%). Accordingly, the options available to concerned parties are:
1. The Foreign Principal negotiates
with the commission agent in India
to include the GST in their cost;
2. The Foreign Principal pays the GST
to its agent, gets itself registered in
India and obtains a refund of the in-

put on the commission paid.
Thus, it is important for the foreign
companies to review their business
practices where they are functioning
through agencies and also make sure
that they do not get hit by the Permanent Establishment clause under the
GST law.

Australian Government
turns Property Purchasers
into GST Collectors
By Tony Nunes
and Jonathan Ackerman
This is the first part of a 2-part series.
From 1 July 2018, the Australian GST
rules for residential property will subGGI member firm
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stantially change. For the first time,
unregistered mum and dad property
purchasers will withhold the GST on
residential property sales and remit
such GST to the Australian Taxation
Office (ATO) as part of the property
settlement process. Vendors need to
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ensure the wording of their sales contracts appropriately protects their GST
positions and that they comply with
the new administrative obligations.
The sale of new residential property
is generally subject to GST. Under current rules, property developers gener-

Jonathan Ackerman

years’ experience advising clients on complex indirect tax matters. He has been
named on the list of leading indirect tax advisors in the world by the International Tax
Review for the last several years.

ally charge purchasers of new residential
properties and residential land subdivisions a GST – inclusive price and remit
the applicable GST to the ATO in their
GST returns – in the same way as all
other types of business suppliers. The
Federal Government is concerned about
tax evasion and fraud arising from phoenix and similar arrangements among
property developers and therefore has
introduced new rules about the payment
of GST. The Treasury Laws Amendment
(2018 Measures No. 1) Bill 2018 has been
introduced into Federal Parliament and
will almost certainly be passed as introduced.
The new rules apply to sales of new
residential properties and new residential land subdivisions. From the 1 July
2018, the purchaser of the property will
withhold and remit a specified amount
that approximates the GST directly to
the ATO as part of the property settlement process. Purchasers will be required to split the withheld amount
from the total purchase price and pay
this directly to the ATO via a disbursement on or before settlement. The remainder of the purchase price would
be paid by the purchaser to the property developer in the normal way.
The developer will still remit the
GST payable on the sale of the property
in its GST return, however, it will also
be entitled to a credit for the GST paid
by the purchaser.

While many of the issues with earlier drafts of the legislation have been
resolved, there remain some serious
concerns with the new rules, as well as

several aspects of the rules worth highlighting, which we discuss in Part 2 of
this article in a future issue of this Newsletter.

A review of Anti-dumping
duties in South Africa
By Graeme Saggers
and Chenay Carelse
Anti-dumping duty is a tax which is
imposed by the domestic government
on foreign imports that are priced below fair market value. The tax is im-

posed to protect local businesses and
markets from companies who export
products at a price lower than the price
it normally charges in its own home
market. This practice is more commonly referred to as dumping.
The International Trade Admin-

istration Commission of South Africa (ITAC) investigates dumping
practices and provides remedial action. The imposition of this tax is vital, but it requires industry leaders
to keep a sharp eye on the market
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place in order to identify any potential
dumping practice. If a possible dumping practice is identified then an application should be submitted to the ITAC
for a full investigation.
Anti-dumping duties do not last
forever, they are usually only valid for
a certain period. Local producers may
apply for a ‘sunset review’ if they feel
concerned that the expiry of the duty
will result in the reoccurrence of the
dumping. Conversely, importers may
apply to the ITAC to have the antidumping duty removed.
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Some cases on which anti-dumping
investigations were conducted by the
South African ITAC and on which duties were imposed:
1. Wheelbarrows manufactured by
certain Chinese companies. Antidumping duties were imposed ranging from 32-39%.
2. Pakistan cement, Portland cement
made in or imported from Pakistan.
Anti-dumping duties range from 1477% and were implemented for a period of 5 years.
3. Chicken portions imported from Ger-
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many, Netherlands and United Kingdom. Anti-dumping duty ranging between 3.86-73.33% was imposed.
Not many South Africans or foreign exporters know of the term antidumping and of the duties which are
imposed on this sort of practice. Importers are encouraged to familiarise
themselves with the market related
prices of a specific industry before they
start trading. South Africa encourages
international trade but should at the
same time protect its local producers
from unfair trade practice and does.
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