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Editorial
Dear Reader,
As we have progressed through
2017, BEPS continues to be a hot
topic. As discussed in this newsletter, Germany is implementing Action
5 (countering harmful tax practices)
by denying the 0% treaty withholding rate where the recipient is a patent box that is not BEPS-compliant.
Our member from the Czech Republic discusses the new transfer pricing
guidelines that have been issued in
that country. The BEPS Multilateral Instrument offers a buffet of tools to be
used by tax authorities. However, at
this point, most countries are opting
for a snack rather than a feast, taking
a narrow and measured approach to
choosing which aspects of the MLI to
implement.
Healthy competition among countries is still alive when it comes to tax
policy. Italy has introduced a “resident
non-dom” regime and lowered its tax
on managers of private equity funds.
In the US, the Trump administration
continues to be a source of interest

and speculation, proposing to reduce
the US corporate tax rate from the third
highest in the world to just 15% at the
federal level. Should a rate decrease of
that magnitude occur, we can expect
that corporate structures that include a
US presence will be revisited, or companies in countries such as Canada
may choose to relocate to the US to
take advantage of lower tax rates.
In the pages that follow, you will
find news on tax measures from various countries, ranging from taxpayerfriendly to the less favourable.
Don’t Forget! The ITPG Global Summit in 2018 will be held in Marbella
from 22-25 February. Be sure to mark it
in your calendar!
Robert R. Worthington
Global Vice Chairperson of
the GGI International Taxation
Practice Group (ITPG)

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data assumed

to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect
the personal opinion of the respective author only. We neither accept liability for nor are we able to guarantee the content. This
publication is for GGI internal use only and intended solely and exclusively for GGI members.

Developments in the Italian
“Resident Non-Dom” Regime:
Tax Treaties and Inheritance Tax
By Sergio Finulli
and Andrea Angheleddu
Thanks to the new resident non-domiciled regime enacted in 2017, Italy,
along with other countries, takes part
in the challenge of attracting high-networth (HNW) individuals.
The regime does not require a preliminary ruling and has a maximum
duration of 15 years. It is intended for
those who have never been resident
in Italy or who have not been resident
in the last nine years. It provides for a
yearly tax of EUR 100,000 on foreign
income, which can be reduced to EUR
25,000 for the wife, children and other
relatives qualified as optional eligible
taxpayers. It should also be noted that

GGI member firm
COMMA 10
Chartered Accountants & Lawyers
Advisory, Auditing & Accounting,
Corporate Finance, Tax
Milan, Italy
T: +39 02 481 9258
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E: sergio.finulli@comma10.it
Andrea Angheleddu
E: andrea.angheleddu@comma10.it
COMMA 10 is a firm built on the cornerstone of professional collaboration between chartered accountants and lawyers.
The company provides their clients with
comprehensive accounting, corporate and
tax services, as well as legal support, corporate restructuring and bankruptcy services in multiple industries. COMMA 10

there is no general tax on capital in Italy.
The substitute tax does not cover
Italian income and, for a holding period
corresponding to the first five years,
capital gains on qualified participation
(i.e. a participation in the capital of a
listed company higher than 2% or higher than 20% in the case of a non-listed
company).
It has also been confirmed that
lump-sum taxation still covers employment income earned abroad and stock
options or stock grants related to overseas activity. Under the new Italian legislation, lump-sum tax also applies to
foreign-source income brought back to
Italy (remittance) and there is no disclosure of foreign assets.
With reference to double taxation

treaties signed by Italy, it should be
noted that “new residents” enjoying
the resident non-domiciled regime are
subject to taxation in Italy on a worldwide basis with a flat tax for foreign income. This comprehensive tax liability
means that most of the treaties signed
by Italy may also apply to those qualified under the new regime. A specific
analysis of individuals will always be
necessary.
However, it is possible to exclude the
income of some foreign countries from
the regime by subjecting to ordinary
taxation in Italy, resulting in the potential benefit of foreign tax credits. In the
case of conflict of residence with another country, being subject to full taxation

...next page

Andrea
Angheleddu

Sergio Finulli

is based in Milan and provides integrated
services to individuals, private and public
companies, as well as non-profit organisations.
Sergio Finulli is a Founding Partner of
COMMA 10, a GGI member since 1997. He
is a Chartered Accountant and Legal Auditor, and currently Regional Vice Chairperson Europe of the GGI
International
Taxation Practice Group
(ITPG).

Andrea Angheleddu is a Chartered Accountant and earned a LL.M in International Tax Law from Bocconi University. He
has more than ten years of experience in
international tax advising large companies
as well as family business often with an international background.
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in Italy on income from that country
may enable access to a treaty by deeming Italian residence on the basis of tie
breaker rules. Indeed, the application of
the treaty to settle conflicts of residence
with the country of origin or with that
where working activity or economic interests are maintained would be even
harder if foreign income is included in
the Italian flat-rate tax with the risk of

having taxes to be paid also in the other
country.
During the period of validity of the
scheme, inheritance and donation tax
in Italy is limited to assets and rights
existing in Italy at the time of the inheritance or donation. The same exemption applies if the deceased party or the
donor has been qualified as an optional eligible taxpayer with the payment of

reduced substitute tax. This exemption
also applies to trusts. The maximum
rate of donation and inheritance tax in
Italy is currently 8%.
The assessment for joining this
new regime should be done on a caseby-case basis, but based on an initial
evaluation it would seem beneficial for
those with an income of EUR 500,000
or more per year.

Germany: Expansion
of Tax Loss Utilisation
The German government passed
new legislation which substantially relaxed restrictions on the use of tax losses carried forward in case of an indirect or direct change of ownership. The
new provision provides further loss
utilisation opportunities, especially to
young innovative start-up companies
which are often in need of new equity
investors. However, well-established
companies may also benefit, without

GGI member firm
KPP Steuerberatungsgesellschaft mbH
Tax
Kleve, Germany
T: +49 2821 72 04 0
W: www.kpp.de
Ingo Prang
E: ingo.prang@kpp.de
Ingo Prang is a German-certified Tax Advisor and Partner of KPP. In addition, he
lectures on comparative business taxation
at the Rhine-Waal University of Applied
Sciences. In the past 20 years, KPP has
become one of the leading tax consultancy
offices in the Lower Rhine region of Germany. The company offers taxation, legal
and consulting services. As KPP is close
to the Netherlands, the company has

losing the advantage of losses carried
forward.

Amendment to
existing legislation
Under the initial legislation, which
continues to exist, a corporation’s tax
loss carried forward is partially forfeited

Ingo Prang
acquired considerable expertise in advising
on cross-border matters, especially for foreign companies investing in Germany.

if a new shareholder or group of shareholders directly or indirectly acquires
more than 25% of its shares. This
changes to a full forfeiture if the acquisition is for more than 50% of its shares.
Exceptions include intra-group share
transfers and companies with sufficient hidden reserves. The new rules
enable corporations to use losses upon
a change in control if the business has
maintained the same business exclusively for three years before the change
in ownership or since its inception. The
new provision will apply with retroactive
effect from 1 January 2016 onwards.
The usability of the loss carried forward depends on a number of conditions. Most importantly, the company
must continue to operate exclusively
with the same business purpose and
has to actively apply for the loss carryforward.

Comment
The new legislation immensely mitigates the initial change in ownership
rules and expands the opportunity of
using tax loss carryforwards. It may be
worthwhile for your clients to double
check share deals with German participation from 1 January 2016 onwards.

Italian Tax Authorities
Challenge Internet
Corporations’ Business Models
By Prof Dr Roberto M. Cagnazzo
The Italian Tax Authorities have accused Google, Amazon and Facebook
of tax avoidance. According to the Authorities, these internet giants have set
up hidden permanent establishments
in Italy and escape the payment of the
taxes due in the country.
Internet firms utilise a tax avoidance
scheme to operate in Italy and to shift a
large portion of their profits to low or no
tax jurisdictions in order to reduce their
overall tax burden. It consists of setting
up two corporations: the first one in Italy that provides commercial/marketing
services within the group and the second one in Ireland that sells advertising
on the internet to the final customers in
Italy. The Italian subsidiary, with its low
profits, is subject to ordinary taxation in
Italy. The Irish subsidiary, with its highly
profitable business, is subject to a significant lower effective taxation due to
use of the “Double Irish with a Dutch
Sandwich” scheme (a combination of
Irish and Dutch companies to shift profits to low or no tax jurisdictions).
According to the law, a permanent
establishment may exist in a country by
virtue of the activities carried out. Since
the personnel of the Italian company

GGI member firm
Studio Tributario Cagnazzo
Auditing & Accounting, Tax,
Corporate Finance
Torino, Italy
T: +39 011 580 8352
W: www.cagnazzo.com
Prof Dr Roberto M. Cagnazzo
E: roberto.cagnazzo@cagnazzo.com
Studio Tributario Cagnazzo is a “boutique” firm mainly focused on providing integrated tax advice and assistance all over
Italy to corporations, banks, multinational
groups and high-net-worth individuals on
a wide range of domestic and international
tax and corporate issues. The company
provides its clients with specialist knowledge for strategic advice that ranges from

managed all the agreements with the Italian customers, even if the agreements
were formally signed in Ireland, the
Authorities accused the companies of
having a hidden permanent establish-

Prof Dr Roberto M.
Cagnazzo

corporate tax systems to extraordinary financial transactions, such as domestic and
cross-border reorganisations, IPOs, takeover bids, and M&A.
Prof Dr Roberto M. Cagnazzo, Founder
and Partner, is a Chartered Accountant
and Statutory Auditor with considerable
expertise in domestic and international
taxation acquired as Head of Tax in some
of the leading listed Italian
multinational groups and
as Professor of Tax Law
and International Tax Law
at the University of Torino.

ment in Italy and asked them to pay
taxes on the profits shifted to Ireland.
The internet firms have agreed to pay
heavy fines in Italy to settle these longrunning investigations.
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Rent of Real Estate in
Mexico: Tax Opportunities
for US Residents
By José Carreras Benitez
Mexico has been considered a very
attractive country for foreign investment. Residents abroad have acquired
real estate in Mexico, mainly for relaxing, retirement purposes, and weather
conditions. It is very common for US
residents to stay in Mexico from October to March of the following year.
Sometimes, US residents decide to
rent such real estate, which means
they are triggering taxable revenues
for Mexican purposes. According to
Mexican Income Tax Law, the tax is determined by applying a rate of 25% to
the aggregate revenue obtained, with
no deduction, and the amount shall be
withheld by the person making the payment. If the payer is a foreign resident,
the tax shall be paid through a return
filed with the tax authorities within fifteen days following receipt of the revenue.
However, the Tax Treaty to avoid
double taxation between Mexico and
the US allows income tax to be determined on a net basis as if such income

GGI member firm
INTEGROUP S.C.
Advisory, Auditing & Accounting,
Law Firm Services, Tax
Guadalajara, Jalisco, Mexico
T: +52 33 36 15 78 15
W: www.integroup.com.mx
José Carreras Benitez
E: jcarreras@integroup.com.mx
INTEGROUP is a full service firm offering specialised services in tax, legal, audit
and internal control. It has a group of experts with extensive experience who offer
a personalised, ethical and highly professional service in order to
provide effective and rapid
responses to client requirements.

is attributable to a permanent establishment in Mexico. This means that a
US resident may elect to pay income
tax on rental income as a Mexican,
which may result in a lower rate than
the 25%. Some formal requirements

José
Carreras Benitez
José Carreras Benitez is the Tax Partner
in charge of dealing with international
businesses. Since 2000, he has gained
experience in providing VAT consultancy
and win-win ideas. José is fluent in both
Spanish and English.

must be complied with before the Mexican Tax Authorities in order to make
this tax election.
In the case of tax residents outside
the US, other legal or tax options may
also be available.

Fund Managers’
Carried Interests will be
Taxed at 26% in Italy
By Prof Stefano Loconte
and Angela Cordasco
In order to make Italy more attractive
for relocating private equity partners,
Decree n. 50 of 24 April 2017 has officially approved the new withholding tax
rate for their carried interests. The new
regulation is very favorable, considering the current European scenario after
Brexit, since many equity partners must
decide in which EU member state they
should establish their company’s headquarters and whether to keep their EU
passports.
A manager’s carried interest (which
means any profit that partners or managers of private equity and hedge funds
receive as compensation, regardless
of whether they contributed any initial
funds) is now considered capital income
instead of employment income and, as
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Bari, Italy
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such, will be taxed applying the
substitutive tax rate of 26%. The
tax benefit is significant. Before
the new reform, a carried interest was taxed as employment income at the Italian marginal tax
rate, which, for “wealthy people”
who earn more than EUR 75,000
per year, is 43%.
The new regulation provided
by D.L. 50/2017 refers to a company’s employees and directors,
and aims to align the Italian tax
law tax rates with legislation already in force in the main European jurisdictions, such as
France and Germany. The aim is
to make the country more competitive by implementing clearer
and more favorable legislation,
thereby attracting new investment.

Prof Stefano
Loconte

Stefano Loconte is a lawyer specialising in
Corporate, Commercial Law, Tax, Trust, International Law and Business Contracts. He was
appointed as advisor to the Chairman of the
Chamber of Deputies’ Finance Committee on
financial reform on Trust and Islamic Finance
contracts. He is also an expert on “Voluntary
Disclosure” bills 1 and 2.
Angela Cordasco is an Italian lawyer. After graduating in Law, she completed two

Angela Cordasco

postgraduate Masters focused on Tax Law and
on Wealth Management and Asset Protection.
She has noteworthy experience in tax law matters and cross-border individual taxation.
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The Impact that the Tax
Treaty South Africa entered
into with the UAE will have
on Tax Residency
By Graeme Saggers
and Charis Pickford
It has been questioned why South
Africa would conclude an income tax
treaty, for the alleviation of double taxation, with a country which does not levy
taxes normally covered by such a treaty.
One distinct benefit of such a treaty, for
individuals who are resident of the United Arab Emirates (UAE) and/or South
Africa, is the residency tiebreaker rules
contained therein.
Under domestic law of the UAE, foreigners can generally become resident
for tax purposes by obtaining a three-

GGI member firm
Nolands
Advisory, Auditing & Accounting,
Fiduciary & Estate Planning, Tax
More than 10 offices throughout Africa
T: +27 21 658 6600
W: www.nolands.co.za
Graeme Saggers
E: graemes@nolandscpt.co.za
Charis Pickford
E: charisp@nolandscpt.co.za
Nolands SA is an international auditing firm
located in eleven offices in all major centres in
Africa. Nolands employs almost 200 people
and is focused on providing the best possible
solutions for its clients. The company prides
itself on being “not ordinary” and on its ability to integrate services and respond rapidly to
clients’ needs.

year residency visa. In South Africa,
an individual is deemed to be resident
based on the ‘ordinarily resident’ test
or the ‘physical presence’ test. If an individual is deemed to be a resident of
both the UAE and South Africa, the residency tiebreaker rules will be triggered.
South Africa taxes its residents on
their worldwide income. The proposed
amendments to section 10(1)(o)(ii)
will see the repeal of the foreign employment income exemption, which
would give South Africa the right to
tax the income of its residents working
in the UAE. However, the treaty with
the UAE may offer reprieve for many

Graeme Saggers

Graeme Saggers is the Head of Tax for Nolands. He holds a BCom (Hons) degree from
Rhodes University and an MCom (Tax) degree
from the University of Cape Town. Graeme
qualified as a Chartered Accountant in 2009 after completing his articles at KPMG. He joined
Nolands in 2011 as an Audit Manager and was
appointed as a Tax Partner at Nolands in September 2014.
Charis Pickford is a trainee Tax Consultant at
Nolands. Charis holds a BCom(Hons) degree

South Africans working in Dubai as the
treaty may deem them to be tax residents of the UAE, depending of their
personal circumstances. This would
place their income, as long as it is not
from a South African source, outside
of the reach of South Africa’s taxing
jurisdiction. However, leaving South
Africa’s taxing net would trigger exit
taxes, in the form of capital gains tax.
There are an estimated 120 000 South
Africans living and working in Dubai.
The impact of their tax residency status
must be examined on a case-by-basis
as dictated by their personal facts and
circumstances.

Charis Pickford

in Tax from the University of Cape Town and is
currently studying for her MCom (International
Tax) also at the University of Cape Town.

New Transfer Pricing
Guidelines Issued
By Richard Jahoda Jr
The highly anticipated new edition
of the OECD’s Transfer Pricing Guidelines was issued on 10 July 2017. It
mainly reflects a consolidation of
changes resulting from the BEPS project.
Probably the greatest change in the
2017 edition is in the chapter on the
arm’s length principle, in part explaining the identification of commercial or
financial relations. Furthermore, this
chapter now explains effects on comparability caused by location savings,
local market features, having an assembled workforce, and MNE group
synergies.
The chapter on Transfer Pricing
Documentation is brand new in the
2017 edition. It explains the three
tiered approach to documentation,
i.e., master file, local file and Countryby-Country Report.
The chapter on Intangibles is brand
new as well. It covers ownership of
intangibles and also transactions involving development, enhancement,
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in 2012 with the merger of three professional firms with activities in Tax Consultancy, Accounting, Audit and Business
Valuation since the 1990’s. Grinex provides
services to both domestic
and international clients
accross all industries.

maintenance, protection and exploitation of intangibles.
The 2017 edition also contains a
new subchapter on Safe Harbours. It
replaces the previous negative view on
this matter and provides recommendations for the use of safe harbours.

Richard Jahoda Jr
Richard Jahoda Jr works as a manager
responsible for preparing reporting and
planning solutions for clients of Grinex
Czech Republic. Besides transfer pricing,
his main interest is the automation of accounting systems.

Other changes in the 2017 edition
are related to low value-added intragroup services, cost contribution arrangements and consistency changes
that were needed to produce the new
edition of the Guidelines.
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The BEPS
Multilateral Instrument
By Heike Kempf
The OECD Base Erosion and Profit
Shifting (BEPS) Programme involves
over a 100 countries collaborating on its
implementation. BEPS Action 15 is the
development of The Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and
Profit Shifting (MLI). Countries can use
the MLI to implement various treatyrelated measures.
The MLI includes 35 Articles. Countries may choose to implement any or
all of them. The Articles are far-reaching, covering many BEPS recommendations. However, in practice, many countries have been electing to implement a
small number of the Articles. The most
common Articles selected include:
Article 3: Transparent Entities
Article 7: Prevention of Treaty
Abuse
Article 8: Dividend Transfer Transactions
Article 13: Artificial Avoidance of
Permanent Establishment (PE)
status
The MLI signatories (approximately
70 so far) include the UK, all members
of the European Union, and China, but
notably not the United States.
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Heike Kempf
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The MLI is not a stand-alone tax treaty, but rather modifies existing bilateral
tax treaties where the treaty partners
have notified the OECD that the MLI
applies to the treaty. The parties can
choose which tax treaties are modified
by the MLI, and retain the right to make
subsequent bilateral amendments to
their tax treaties.
Canada’s long list of reservations may
reflect a defensive posture to keep the

Heike Kempf
Heike Kempf is a Tax Consultant and
has been working at WSB Wolf Beckerbauer
Hummel & Partner Steuerberatungsgesellschaft mbH in Heidelberg
since 2009. She recently
completed a summer secondment in the Tax Group of GGI
member firm Shea Nerland
LLP in Calgary, AB, Canada.

door open until the MLI is ratified. Both
China and the UK intend to retain the
current provisions in their respective tax
treaties, and do not intend to adopt most
of the PE revisions. In contrast, Mexico
has elected to apply the PE provisions related to commissionaire arrangements.
The MLI update process has only
just begun, and a host of complex issues remain to be resolved in the coming years.

Need for an
Effective Tax Compliance
System in Germany?

Companies will benefit from the implementation
of a Tax Compliance System
By Bernhard Schwechel
Germany’s Tax Authorities issued
a decree in 2016 on the procedure for
amending a tax return under sec. 153 of
the General Tax Code (AO). It raised the
issue of an internal control system for
tax purposes and contains general guidance about the conditions that must be
fulfilled to use the provision, as well as
the criteria for distinguishing between a
simple amendment procedure and a voluntary self-disclosure procedure (VSP).
Sec. 153 AO provides that, where a taxpayer realises that the tax return submitted is incorrect, he is required to make
the necessary amendments to the return
without undue delay.
Sec. 370 AO provides that an incorrect tax return, due to a wilful act or
gross negligence, constitutes tax fraud.
The rectification of this kind of tax return
will ensure impunity for the taxpayer only
if he or she fulfils the tightened requirements of sec. 371 AO (VSP).
In both options, the tax authorities
have to determine whether the reporting
of the taxpayer fulfills the strong requirements of a VSP, which recently have been
tightened. If these requirements are not
met, there is a high potential for criminal
prosecution or administrative charges.
The balance between potential tax evasion caused by incorrect tax returns and
the possibility to enter in a “simple” correction or in a VSP has been destroyed
by strengthening of sec.371 AO. The hurdles to be deemed as somebody who has
committed tax evasion are low, as it has

been in the past, but the conditions and
requirements to enter in impunity VSP
are now tightened.
In the directive the differences between a simple correction of a tax return
and a VSP are explained.
For the authorities the existence of an
internal tax compliance system would
initially be taken as evidence against
any intentional or negligent tax evasion.
Thus, it is time to implement a tax compliance system.
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Effect of Lower US Corporate
Tax Rates on Canadian
US Cross-border Structures
By Jennifer Kobylarz
Tax reform was a key part of President Donald Trump’s 2016 election
campaign. Although no reform bills
have been passed, the President has
stated he wants the federal corporate
tax rate cut from 35% to 15%.
The US corporate tax rate is the third
highest in the world. This has caused
many companies to consider moving
their tax home to another country, a process called corporate inversion. Many
US corporations have looked to move
to Canada, where the federal corporate
tax rate is only 15% (provincial rates
range from 11-16%). By strategically
employing the US/Canadian tax treaty,
companies could decrease their tax liability while only marginally disrupting
business operations and logistics.
If the 15% corporate tax rate is adopted, Canada may see a shift in its
cross-border commerce with the US.
While the federal rates of both countries would be on par, the state tax rates
(which vary from 0-12%) would push
the combined US corporate tax rate under the Canadian combined rate. This
would essentially stop US corporate
inversions to Canada and could cause
Canadian companies to look at the US
as a potential new tax home. Companies that have shifted operations to
Canada may consider moving back to
the US. Lastly, international investors,
who currently favour Canada’s lower
tax rate, may begin to favor the US. The
direct effect of a lower US corporate tax
rate may not be seen immediately as
companies wait to see if a 15% tax rate
can withstand the US’ always changing
political climate.
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Qualified Small Business Stock
& the EB-5 Visa Programme

An Attractive Combination for Potential Investors
By Beate Erwin
and Fanny Karaman
Ever heard of qualified small business
stock (QSBS) as a means of investing in
start-up companies?
The regime is limited to stock in US
C-corporations and allows US residents
investing in QSBS to be totally exempt
from US capital gains tax upon sale. Further, the excludable gain does not carry
adverse alternative minimum tax consequences and is not subject to net investment income tax. Although not typically
thought of as a tax planning tool for foreign investors, if the investor is an applicant for an EB-5 visa, the tax results can
be surprisingly good.
Under this visa program, investors
must invest a required amount of capital
in a new commercial enterprise that will
create full-time positions for at least 10
qualifying employees. If the terms of the
program are met, the investor is granted a temporary green card, which may
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Ruchelman P.L.L.C. is a US international
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become permanent after 2 years. This
means that from the time the visa is issued, the holder is subject to US Federal
income tax on worldwide income.
However, if the investment is made in
QSBS, tax on gains derived from the sale
of shares that meet the requirements
can be eliminated within the limitations
of US tax law.
The combination provides foreign in-

vestors with a trifecta of benefits:
Opportunity to obtain US permanent residence if all EB-5 requirements are met;
Opportunity for tax-free gain if a
green card holder’s investment
meets the QSBS requirements; and
Avoidance of typical issues and
costs encountered when investing
through EB-5 visa packagers.

Beate Erwin

Beate Erwin is a Partner advising on
cross-border business structures with a
focus on US inbound investment and reorganisations.
Fanny Karaman is a French
avocat à la cour and US tax
lawyer focusing on US and
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international taxation of entities and highnet-worth individuals in France and the
USA.
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Qualifying for the
Research & Development
Tax Credit in the US
By Robert S. Jacobson
Research and Development (R&D) is
often associated with sophisticated laboratory experimentation where cuttingedge technological product is created.
However, the Internal Revenue Code offers a more flexible definition of research
and development.
In general, R&D involves a process of
experimentation to develop new or improved products or processes that are
technological in nature and where an
uncertainty in the outcome exists. Substantially all of the research expenses
eligible for the R&D credit must contain
elements of a process of experimentation relating to a new or improved function, performance, reliability, or quality of
product. Many expensed activities considered routine by many companies may
qualify for the credit.
The R&D process should rely on the
hard sciences (physics, chemistry, biology, engineering, computer science, etc.).
Activities that do not qualify for the credit include those conducted after commercial production of a product, those
related to the adaptation of an existing

GGI member firm
Kutchins, Robbins & Diamond, Ltd.
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary &
Estate Planning, Tax
Chicago, IL, USA
T: +1 847 240 1040
W: www.krdcpas.com
Robert S. Jacobson
E: rjacobson@krdcpas.com
Kutchins, Robbins & Diamond, Ltd.
(KRD) is CPA firm that offers a full range
of client services – accounting and software consulting, audit and assurance, tax
strategy and preparation, business valuations, and financial planning advisory
services. Their team of 80 members has
been servicing clients in Chicago and the
surrounding areas for 30 years.
Robert Jacobson, CPA, MST (Masters
of Taxation), is a Director in the Tax Department at KRD. Robert has more than

product to satisfy a particular customer’s
need, and reverse engineering.
Specific costs eligible for the R&D

Robert S.
Jacobson
20 years of public accounting experience. From tax compliance and consulting services to transaction planning and
IRS resolutions, Robert counsels clients
on proper tax planning, maximising their
business profits and individuals gains.

credit include wages paid to employees
who engage in qualified research, supplies consumed during research and
65% of amounts paid to outside contractors involving R&D. The R&D credit can
range from 6% to 20% of research expenses depending on the methodology
used to calculate it.
Recent changes to the R&D tax credit
have been beneficial for small businesses. Small companies with less than USD
50 million in gross receipts can use the
tax credit against their Alternative Minimum Tax (AMT). Start-up businesses
with gross receipts of less than USD
5 million now have the option to offset
their payroll taxes with the credit.

New German License Barrier
By Oliver Biernat

Implementing BEPS action plan 5,
Germany will introduce partial or entire
non-deductibility for preferentially taxed
intra-group royalties (license barrier) as
of 1 January 2018. The aim of the new
Sec. 4j in the German Income Tax Act
is to protect the German tax base during the transitional period until 30 June
2021, during which time countries will
still be allowed to continue extending
current benefits to existing beneficiaries of IP regimes. The license barrier
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will make sure the 0% withholding tax
under tax treaties will be denied in the
event that any treaty partner countries
continue to offer non-compliant patent
boxes.
The bill will apply to non-taxed intragroup payments, payments taxed at a
low rate, or payments to countries that
do not comply with the OECD’s “nexus
approach”, which prohibits preferential
treatment of income from IP other than
self-developed patents and copyrighted
software. It would not apply to royalties
paid to unrelated parties or to countries

with patent boxes that comply with the
nexus approach.
It will apply to intragroup payments
subject to an effective tax rate of less
than 25% after accounting for all exemptions, credits or loss offsets. For income taxed at a rate lower than 25%, the
deductible amount is equal to the total
amount of royalties multiplied by the ratio (effective tax rate/25). Deductibility
will be related to income tax, corporate
income tax and trade tax. It will prevail
over any contradicting treaty provision
(‘treaty override’).

Oliver Biernat
located in Frankfurt, which is widely recognised
as the financial centre of Germany. Benefitax
predominantly serves German entities of foreign multinational groups, mid-sized German
companies with cross-border activities, and
wealthy private individuals.
Oliver Biernat is Founder and Managing

Partner of Benefitax. He is a German Chartered
Accountant, Certified Tax Advisor and Specialist Advisor for International Taxation with more
than 20 years of experience. Since 2008, he has
chaired GGI’s International Taxation Practice
Group (ITPG), increasing its size to more than
460 experts from 80 countries in the process.
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Pitfalls Faced by Maquiladoras
when Selling into the
Domestic Mexican Market
By Alejandro Fernando Toulet Lazos
and Bridget Guzman
Currently, maquiladoras entities import their raw materials into Mexico
and thereafter export a finished product. However, what happens if instead
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Alejandro Toulet is a partner with Tou-

maquiladoras sell their products into
the Mexican domestic market? If maquiladoras sell their products in Mexico, their parent companies will have a
permanent establishment for tax purposes in Mexico, which will force them
to pay taxes in Mexico and be subject
to Mexican tax legislation. Likewise, if a maquiladora company
sells into the Mexican domestic
market, it will lose, with respect
to such sales, its preferential
tax treatment.
With respect to the parent
company of the maquiladora
that sells into the domestic
market, it will have to obtain a
Mexican Federal Taxpayer number and record its Permanent
Establishment with the Mexican Tax Authorities. It is impor-

Alejandro
Fernando
Toulet Lazos
let, Gottfried, Dávila y Martínez, S.C. He is
in charge of the corporate, real estate and
mergers and acquisitions areas. The emphasis in his practice has been planning,
structuring, financing and implementing
transactions with foreign corporations doing business in Mexico.
Bridget Guzmán is a lawyer with Toulet,
Gottfried, Dávila y Martínez, and her practice has been emphasized in the criminal

tant to bear in mind that the Immex
Decree compels maquiladoras to export at least 10% of their total production. However, the Mexican Income Tax
Law states that 100% of the production
must be exported. Otherwise the parent company will have a permanent establishment in Mexico.
In order to solve this problem, many
companies have incorporated a Mexican trading company which imports
the products into Mexico on a permanent basis and sells them into the
domestic market. This alternative has
the distinct customs disadvantage in
that maquiladoras cannot perform virtual transfers with a trading company.
Therefore, the merchandise must be
physically exported from Mexico by the
maquiladora and thereafter imported
by the trading company.

Bridget Guzman
area as well as in litigation matters before
the state and Federal Court.

Case Study on Setting Up
a Project Office in India
Challenges faced and Compliance requirements
By Vijesh Zinzuwadia
Case Introduction: A German Company named XYZ AG,
a huge conglomerate based in Germany in the power and
automation sector, was awarded a contract for power auto-

mation by a Portuguese origin 100% subsidiary company
named ABC Pvt. Ltd. at New Delhi, India, whereby XYZ AG
was required to establish its Project Office in India and
to comply with all Project Office related statutory requirements.

Recurring / Outgoing Annual
ACT

REPORTING

FORM

DUE DATE

Foreign Exchange Management Act of India

Ad Category – I

Annual Activity Certificate

Annual

Income Tax Act, 1961

Income Tax Department

Income Tax Return

30th September

Income Tax Department

TDS Return

Last Day of End of Quarter

Companies Act, 2013

Registrar of Companies

Form FC – 4

Annual

Goods and Service Tax

---

GSTR – 1

Up to 10th of next month

---

GSTR –2

Up to 15th of next month

---

GSTR – 3

Up to 20th of next month

---

GSTR – 9

31st December succeeding
end of Financial year
...next page
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Start-up
ACT

REPORTING

FORM

DUE DATE

Foreign Exchange Management Act of India

Ad Category – I

Form FNC

Before Incorporation

DG Police

DGP Intimation

Within 7 days of establishment

Income Tax Act, 1961

Income Tax Department

PAN

Before Starting Business

Companies Act, 2013

Registrar of Companies

Form FC – 1

30 days of Establishment
of Place of Business in India

Goods and Service Tax

GST network

REG – 06

Within 30 days
of applicability of the Act

Closure
ACT

REPORTING

FORM

DUE DATE

Foreign Exchange Management Act of India

Ad Category – I

Requisite Details

---

Income Tax Act, 1961

Income Tax Department

Request letter

---

Companies Act, 2013

Registrar of Companies

Form FC – 2

30 days of closure

Goods and Service Tax

---

GST – 16

---

---

GST – 11

Within 3 months of
the date of cancellation order
whichever is later

Challenges
and Measures
1. Changes/Split in Basic Contract –
The Contract of the company shall not
undergo many changes which leads
to issue in compliance. Appropriate
Internal Control shall be established.
2. Timely Statutory Compliance – The
Project Office needs to stay compliant during set-up / ongoing / closure
of the office, as mentioned above.
3. Remittance of Revenue/ Assets
a. Remittance of Revenue – Indian
Laws do not permit the remittance of revenue without completing formalities. The Project
Office is required to produce a
certificate from a Chartered Accountant stating that all the dues
and liabilities are being paid by
the Project Office and an undertaking that remittance would not
affect the completion of project
in India and any shortfall shall be
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met by inward remittance from
abroad.
b. Remittance of Assets – The remittance of assets can be done by

Vijesh H.
Zinzuwadia
of the small to mid-size local companies and
MNCs to ensure process improvisation, increased manpower efficiency, and the health of
the financials of the company. Vijesh also has
sound experience in debt restructuring and
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the Project Office if the assessee
is regular in compliance and certificate is obtained from a Statutory Auditor.
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