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Fifth Amendment Privilege
• “No person . . . shall be compelled in any
criminal case to be a witness against himself.”
• As-applied constitutional defense: burden is on
person invoking privilege.
• Must be expressly invoked (not mere silence),
specific (not blanket), and timely (cannot answer
and then complain later).
• Cannot use as sword and shield (e.g., claim
privilege to refuse to produce evidence on issue
where you bear burden of production).

Fifth Amendment Privilege – Tax Returns
• United States v. Sullivan, 274 U.S. 259 (1927):
o Defendant failed to file his tax return on the grounds
that it could incriminate him.
o Supreme Court held that the Fifth Amendment does
not excuse a complete failure to file a tax return.
o But Court noted that, if the return called for specific
information that the defendant was privileged from
providing, the defendant could have raised the Fifth
Amendment on the return.

Fifth Amendment – Required Records Doctrine

•

Cannot invoke protections of Fifth Amendment as to records you are
required to keep as condition of engaging in bona fide regulated
activity.

•

Applies to offshore accounts:
o United States v. Chen, 815 F.3d 72 (1st Cir. 2016);
o United States v. Chabot, 793 F.3d 338 (3d Cir. 2015), cert. denied, 136 S. Ct. 559
(2015);
o In re Grand Jury Subpoena Dated Feb. 2, 2012, 741 F.3d 339 (2d Cir. 2013);
o United States v. Under Seal, 737 F.3d 330 (4th Cir. 2013);
o In re Grand Jury Proceedings, No. 4-10, 707 F.3d 1262 (11th Cir. 2013), cert.
denied, 134 S. Ct. 129 (2013);
o In re Grand Jury Subpoena, 696 F.3d 428 (5th Cir. 2012);
o In re Special February 2011-1 Grand Jury Subpoena Dated September 12, 2011,
691 F.3d 903 (7th Cir. 2012), cert. denied, 133 S. Ct. 2338 (2013);
o In re M.H., 648 F.3d 1067 (9th Cir. 2011), cert. denied, 133 S. Ct. 26 (2012).

The Kovel Privilege
• Non-Attorneys Performing Work Under the AttorneyClient Privilege
o The work of a non-attorney working at the behest of a
lawyer can be covered by the attorney-client privilege
o United States v. Kovel, 296 F.2d 918 (2d Cir. 1961) (J.
Friendly).
o Increasingly complex litigation environment requires
outside help from 3rd-party experts and should be
privileged.
o Third party communications must be made in
confidence for the purpose of obtaining advice from
the lawyer.

The Kovel Privilege
•

Practitioner Tips

o Party asserting privilege bears the burden of establishing the privilege
o Courts conduct fact-intensive inquiry, so contemporaneous
documentation of intended confidentiality and privilege is critical
o Avoid boilerplate “agent/contractor” agreements and specify that the
accountant is working for the lawyer to enable the lawyer to provide legal
advice to the client
o The accountant should submit invoices to the lawyer for payment; the
taxpayer-client should never pay the accountant directly
o The accountant’s interaction with the client should be minimized and
unnecessary communications avoided
o Never allow the taxpayer-client to select the Kovel accountant, and do
not use a client’s existing accountant for Kovel-privileged work, even if
the client insists.

The Kovel Privilege
•

The Kovel Accountant’s Role in Tax Cases
o United States v. Judson, 322 F.2d 460 (9th Cir. 1963): Accountant’s role must be
to facilitate an accurate and complete consultation between the client and the
attorney about the client’s tax/financial picture, privilege sustained.
o United States v. Sanmina Corp., (2015 U.S. Dist. LEXIS 66123): No difference
between legal advice and tax advice as long as the advice goes beyond mere tax
preparation and calculations, privilege sustained.
o United States v. Cote, 456 F.2d 142 (8th Cir. 1972): Accountant’s services were
a necessary aid to the rendering of effective legal advice as to whether amended
returns should be filed, beyond mere mathematical calculations, privilege
sustained.
o United States. v. Adlman, 68 F.3d 1495 (2d Cir. 1995): Lack of separate billing
for accountant’s allegedly privileged work indicated lack of privilege intention,
privilege denied.
o Cavallaro v. United States, 284 F.3d 236 (1st Cir. 2002): Lack of
contemporaneous privilege documentation; accountant acted independently of
lawyer without coordination, privilege denied.

Joint Defense/Common Interest Privilege
•

•

Exception to “Waiver” of privilege or work product protections
o “Common interest privilege” is not an independent privilege in its own
right but an extension of existing privileges – must be protected under
some other privilege before it is shared
“If two or more clients with a common interest in a litigated or non-litigated
matter are represented by separate lawyers and they agree to exchange
information concerning the matter, a communication of any such client that
otherwise qualifies as privileged under §§ 68–72 that relates to the matter is
privileged as against third persons. Any such client may invoke the privilege,
unless it has been waived by the client who made the communication.”
Rest. (3d) of the Law Governing Lawyers § 76

•

Disclosures to persons engaged in a “common legal enterprise” remain
privileged “where a joint defense effort or strategy has been decided upon
and undertaken by the parties and their respective counsel . . . in the course
of an ongoing common enterprise . . . [and] multiple clients share a common
interest about a legal matter.” United States v. Schwimmer, 892 F.2d 237,
243 (2d Cir. 1989); see also Daniel J. Capra, The Attorney-Client Privilege
In Common Representations,20 Trial Law. Q., Summer 1989.

•

“Common legal enterprise” does not require actual litigation

Joint Defense/Common Interest Privilege:
Preparing the Agreement
• Oral or written?
• Ability of defense counsel to cross examine other party
to the agreement about underlying facts
o Typically fact that other party made representation about
underlying facts in JDA setting is off limits for c-x

• When one party goes his or her separate way
(cooperation)
o Notification requirement?
o Requirement to cease participation?

• Signed by parties and attorneys
• Government interest: preserve convictions

Joint Defense/Common Interest Privilege:
Schaeffler v. United States, 806 F.3d 34 (2d Cir. 2015)

• Facts:
o TP and his banks were involved in a plan for restructuring
debt, the success of which would depend in large part on
the tax consequences (both commercial and tax law
components)
o TP sought PLR for some aspects of proposed deal, and
agreed to share US tax advice obtained by TP with bank
consortium for remainder
o Agreement limited TP rights to act unilaterally with IRS (file
refund claims, sue, settle) without agreement of bank
consortium

• Holding:
o Bank consortium’s interest in TP obtaining favorable
resolution was enough to support a common legal interest,
despite existence of a financial interest
o The relevant “common interests” need not be perfectly
aligned

Joint Defense/Common Interest Privilege:
Do Disputes Between Parties Destroy Privilege?

• Privilege will remain intact so long as parties retain
“common interest” vis-à-vis third party.
• Even materials submitted in arbitration or
mediation may remain protected. Roper v. Old
Republic Insurance Co., 2010 WL 424598 (E.D.
Wisc. 2010).
• “[B]ecause the arbitration in this case was in the
common interests of the parties as they worked
towards dividing environmental clean up costs, the
parties maintained their common defense interests
and the arbitration itself was essentially internal.”
Arkema v. ASARCO, 2006 WL 2254478, at *2
(W.D. Wash. 2006).

Section 7525 Federally Authorized Tax
Practitioner Privilege
•
•

•
•
•
•

Valero Energy Corp. v. United States, 569 F.3d 631 (7th Cir. 2009)
– Written communications “encouraging participation” in tax shelter
Countryside, LP v. CIR, 132 T.C. 347 (2009)
– Oral advice by FATP not within promoter exception to 7525
– Long time adviser who rendered advice only when asked, not
engaged in “promotion”
Salem Financial v. United States, 102 Fed. Cl. 793 (2012) narrow
reading of “promotion”
Eaton Corp. v. CIR, Tax Court No. 5576-12, Order dated May 15,
2015 (emails between two employees of accounting firm not within
7525)
Dynamo Holdings v. CIR, Tax Court No. 2685-11, Order dated
September 27, 2016 (7525 privilege extends to foreign accountant
at same firm under agency rationale)
Microsoft – Promoter exception litigated in case involving advice
from two accounting firms regarding a cost sharing arrangement
(CSA). Stay tuned!

Privilege: Internal Investigations
• Triggers to start an investigation
o Internal whistleblower
o Receipt of subpoena
o Lawsuit/Claim/News reports

• Why conduct?
o Obligation to inform government of violations (regulated
industries)
o Mitigate civil and criminal exposure (e.g. corporate Sentencing
Guidelines)
o Public relations

• In-house or Outside Counsel?
• Who hold privilege? Board of Directors? Special Committee
o If special committee conducts investigation, which implicates
BOD in wrongdoing, disclosure to full board may be waiver.
DeFrees v. Kirkland, US Dist. LEXIS 52780 (C.D. Cal. 2012)

Privilege Internal Inestigations:
• Fiduciary Duty Exception to Privilege
o A party to whom the corporation owes a fiduciary duty may
seek results of investigation. This is most commonly
applied in shareholder derivative litigation. Official Comm.
of Asbestos Claimants of GI Holdings v. Heyman, 342 B.R.
416 (S.D. N.Y. 2006).
• Oral or written report?
• Disclosure to government?
o Filip Memo 2008 – government cannot now ordinary ask
for non-fact work product, but government may give credit
if it is provided
o Waiver? Agreement to keep confidential?
• In re Kellogg Brown & Root, 756 F.3d 754 (D.C. Cir. 2015)(no
waiver in naming 30(b)(6) rep to testify about investigation
when privilege claims asserted at dep; no waiver in
mentioning existence of investigation as a background fact in
a MSJ).

Attorney – Client Privilege
• Proffers to the Government :
o Common Scenario – corporate internal
investigation, cooperation with the
government, and need to convey facts and
findings.
o Challenge – Proffering facts and findings
while maintaining privileges.
o Key Risks – Failing to cooperate or waiving
privileges and creating collateral exposures.

Attorney – Client Privilege
• Proffers to the Government – Guiding Principles
o Remember the limits of privilege protections:
o Attorney-Client Privilege protects communications.
o Attorney Work Product protects attorney mental impressions.

o Facts are not privileged.
o Facts do not become privileged even if
learned in an internal investigation that is itself
privileged.
o See In re Kellogg Brown & Root (D.C. Cir.
2014); U.S. Attorneys Manual §9-28.720.

Attorney – Client Privilege
• Proffers to the Government – Best Practices
o Identify, distill, and filter the facts
• Ask the five W questions
• Focus on information acquired in interviews and from
documents
• Separate facts from the communication containing the facts
o Prepare and deliver the proffer
• Expressly convey desire to maintain privileges
• Oral v. written
• Exclude attorney work product
• Be careful with “downloading” or “reading out” interview
summaries

Attorney – Client Privilege
• Proffers to the Government – Case Illustrations
o SEC v. Vitesse Semiconductor Corp., 2011 WL
2899082 (S.D.N.Y. July 14, 2011)
o Waiver where oral proffers to SEC mirrored interview notes

o In re Weatherford Intl’ Sec. Lit., 2013 WL 6628964
(S.D.N.Y. Dec. 16, 2013)
o No waiver where care was taken in proffers to the SEC to summarize facts
learned and to avoid direct quotes from witnesses

o Gruss v. Zwirn, 2013 WL 3481350 (S.D.N.Y. July 10,
2013)
o Highly wary of selective waiver doctrine and followed Vitesse where excerpts
from interview notes were included in PowerPoint presentations to SEC
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