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Editorial
Dear Reader,

We are proud to present to you the
2nd edition of our Labour Law Newsletter. Again, our member firms in
several jurisdictions worldwide have
contributed to this newsletter by delivering articles on various interesting topics. Our Labour Law Practice
Group has shown significant growth
over the last couple of years which

proves that more and more members
realise that employment law plays an
important role in globalisation nowadays. Clients who do business abroad
with employees also involved in the
process require competent lawyers
who can take care of international
employment law matters. Our practice group members offer excellent
services in that respect worldwide,
so do not hesitate to get in contact.

We hope that you
will enjoy reading
this
newsletter
and would like to
thank those firms
very much for
contributing to it.
Jeffrey Kenens
Global Chairperson of the
GGI Labour Law Practice Group

Termination
Clauses in Canada:
Where Do We Stand?
By Marty Rabinovitch
Please note that this article was written prior to February 23, 2017, the date on
which the Ontario Court of Appeal decision of Wood v. Fred Deeley Imports Ltd.
was released. The impact of this decision
on termination clauses in Canada will be
explored in a future article.
The law about termination of employees varies widely depending on the
context. For example - in what country,
province or state is the employee located? Is the employee unionised, nonunionised or located in an American ju-

risdiction where at-will employment is
permitted? Is the employee governed
by federal or provincial legislation?
In Canada, employee terminations
are governed by employment standards
legislation (which sets out the employee’s minimum entitlements), the employment contract and common law.
Common law entitles employees who
have been terminated without cause
(i.e. without a valid legal reason) to a
substantially greater settlement than
employment standards legislation.
It is legal for an employer and an employee to contract out of the common
law, as long as the employee would

receive at least their minimum entitlements under employment standards
legislation. For employees located in
Ontario, Canada (who are not governed
by the federal legislation), termination clauses must provide at least the
minimum entitlements prescribed by
the Employment Standards Act, 2000
(“ESA”), such as termination pay, severance pay and benefit continuation.
If an employer tries to agree a contract outside the provisions of common
law, the entire termination clause could
be found unenforceable, which would
cause the termination to be governed
by the common law. There are at least
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two significant Ontario cases where
the court found that the termination
clauses in question were unenforceable, since they failed to expressly state
that the employee’s benefits would be
continued throughout the statutory notice period, even though the employer
actually took steps to have those benefits continued.
In the decision of Oudin v. Centre
Francophone de Toronto, the Court of
Appeal for Ontario (Ontario’s highest
court) found that a termination clause
which limited an employee’s entitlements to the threshold prescribed by
the ESA was valid, despite failing to
specifically mention benefits or statutory severance pay.
In Oudin, the Court concluded that
the employee in question was sufficiently educated to understand what
was being agreed to and there was no
disparity in the bargaining power of the
parties. Since the intention of the termination clause was clear, this should
be reflected in how the contract is understood and consequently enforced.
The court determined that the parties
were not trying to contract out of the
ESA, but rather to ensure that the ESA
would govern the termination.
In February 2017, the Supreme Court
of Canada decided that it would not
consider an appeal of the Oudin decision. However, it still remains to be

GGI member firm
Devry Smith Frank LLP
Law Firm Services
Toronto, Canada
T: +1 416 449 1400
W: www.devrylaw.ca
Marty Rabinovitch
E: marty.rabinovitch@devrylaw.ca
Devry Smith Frank LLP (DSF) is a full-service law firm based in Toronto, Canada. DSF
provides professional and affordable clienttailored service.
Marty Rabinovitch heads the employment law group at
Devry Smith Frank LLP.
His practice focuses on
representing employ-

seen whether subsequent court decisions will consistently follow Oudin, or
whether this case will be regularly distinguished.
In other Canadian jurisdictions, the
law about termination of employees
generally appears to be more straightforward and employer-friendly. The
British Columbia Court of Appeal has
found that a termination clause which
was silent on probationary termination
was still enforceable because it would
be absurd to think the parties were attempting to subvert the employment

Marty Rabinovitch

ers with respect to issues which arise in the
workplace. Marty has extensive employment
litigation experience and provides legal services to both English- and French-speaking
employers.

standards minimums by failing to include just this. The court further concluded that even if part of the clause
was unenforceable, it could be severed
and would not invalidate the remainder
of the clause. Further, in a 2016 Alberta
decision, which cited Oudin, the court
found that when the intentions of the
parties are mutual and clear, the termination clause will be upheld.
Carefully drafted termination clauses
are essential for employers who wish
to have certainty and limit their liability
upon the termination of an employee.

The use of hotlines as
an adjunct to workplace
harassment policy
By Howard Kurman
Today, most employers include
detailed workplace harassment and

discrimination
complaint
procedures in their employee handbooks.
These procedures often provide
that employees who have witnessed

or experienced workplace harassment or discriminatory acts can
use the stated procedure to invoke
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the employer’s investigatory and remedial assistance where applicable.
Often overlooked, but sometimes
extremely valuable, are employee hotlines that can be established and
maintained by companies as a means
of providing an additional avenue for
employees to register complaints of
workplace harassment and discrimination, even if such complaints are
filed anonymously by an employee.
These hotlines can be an inexpensive and useful tool for both employees and employers. From an employee’s perspective, a hotline may
provide an outlet to voice troublesome
observations about goings-on in the
workplace. From an employer’s perspective, hotlines may provide useful
information that might not otherwise
have surfaced if an employee were required to personally come forward.
Finally, providing an accessible hotline can be of use to an employer who,
in defending a charge of harassment
or discrimination, may point to the
availability of such a communication

GGI member firm
Offit Kurman
Law Firm
Washington, DC, USA
T: +1 410 209 6417
W: www.offitkurman.com
Howard Kurman
E: hkurman@offitkurman.com
Offit Kurman is a dynamic full-service law
firm. As trusted legal advisors, they help clients to maximise and protect their business
value and individual wealth. They strive to
maintain clients’ trust in every interaction,
furthering their objectives and helping them
to achieve their goals in an efficient manner.
Howard Kurman regularly counsels
clients on all aspects of employment issues. Howard ensures that his clients
promote and maintain the most effective
employment policies that will minimise
their legal exposure in today’s litigious

outlet as an effective and proactive
method of supplementing its work-

Howard Kurman

workplace. As a skilled litigator, he has also
successfully represented employers in a myriad of administrative, judicial and commercial
litigations before the NLRB, EEOC, federal
and state courts as well as other administrative agencies such as the Department of Labour and OFCCP.

place harassment and discrimination
complaint procedures.

Australia’s workplace
watchdog working overtime
By Erin Kidd
It should be no surprise that Australia’s workplace watchdog, the Fair
Work Ombudsman (FWO), looks to
prosecute employers who contravene
the primary piece of workplace legislation, the Fair Work Act 2009 (Cth) (FW
Act). However, the FWO is increasingly
looking to prosecute third party companies and individuals for breaches of
workplace laws. This is done pursuant
to Section 550 of the FW Act, which
provides that a person who is involved
in the employer’s contravention can
also be held responsible and face significant financial penalties.
A person is involved in a contravention if the person has aided, abetted,
counselled or procured the contravention, induced the contravention, been
knowingly concerned in the contravention or conspired with others
to effect the contravention.
Individuals such as company directors, senior managers, human resources personnel, payroll officers and
accountants can, therefore,
be personally liable for contraventions such as underpayment of wages. Similarly,
companies who aid a contravention of the laws, for
instance by affecting supply
or procurement processes,
can also be held accountable.
Contractors and franchisors
are also on the FWO’s hit list.
Individuals and companies
that have business dealings
with Australian employers
need to remain mindful that,
despite not being an employer in Australia, their actions
can create a liability under our
workplace laws.

GGI member firm
McCabes
Law Firm
Sydney, Australia
T.: +61 2 9265 3249
W: www.mccabes.com.au
Erin Kidd
E: e.kidd@mccabes.com.au
McCabes is a multi-disciplinary law firm.
Focusing on technical excellence, they provide astute and commercial legal advice for
clients. By emphasising technical excellence
and commitment to quality, they can offer
commercially relevant legal solutions tailored
to current and future business objectives of
clients. McCabes was awarded the GGI XLNC
Award for 2014 as member firm of the year.
Erin advises on all aspects of the employment relationship. She understands the

Erin Kidd

complexities of people management and
provides pragmatic, commercially astute
advice, having qualifications in law, human
resources management and industrial relations.
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Updated and simplified
medical examination
in France
By Michael Skaarup
Labour law in France is currently
marked by a positive wave of new
reforms aimed at simplifying and
generally making both the individual
contractual relation and the collective
dialogue with staff representatives or

GGI member firm
LMBE Avocats
Law Firm
Paris, France
T: +33 1 43 12 80 80
W: www.lmbeavocats.com
Michael Skaarup
E: mskaarup@lmbeavocats.com
LMBE is an independent French law firm
founded in 2005 by partners from highly
regarded major law firms in Paris. Today,
bringing together more than 30 lawyers, including 16 partners, involved in all the strategic areas of business law, the expertise of

trade unions easier.
Through new legislation passed on
26 December 2016, a new set of rules
in relation to medicals conducted for
potential employees, periodic medical
visits and the specific process of declaring an employee as unfit for work
have entered into force.

Michael Skaarup
LMBE is centred on advice for businesses on
litigation, arbitration and mediation. LMBE
is strongly focused on international
matters.
Michael provides legal advice
and litigation support in labour law

Since 1 January, the compulsory
medical examination which usually occurred a few days after the hire date
has now been now replaced with an
information and prevention visit. This
is conducted within a maximum period
of three months from the hiring date,
although not necessarily by an occupa-

(holding a certificate of specialisation from
the Paris Bar in “Labour Law and Social Security and Social Protection Law”) as well as
in corporate matters. He specialises in providing personalised advice to foreign companies which conduct business in France.
Michael’s Danish background allows him to
specifically assist Nordic clients with their
projects and legal needs concerning their
French operations. Michael heads the firm’s
Danish desk.

tional health doctor, intern or nurse.
This will simplify the hiring process, leaving more time to arrange the
medical examination. It is likely to be
scheduled after the trial period has
been confirmed, assuming that this is
no longer than two or three months.
During the course of the working relationship, the general period between
medical examinations will be at least

every five years compared with every
two years under the previous law, unless otherwise specified for individual
employees.
In addition, the procedure to ascertain whether an employee is unfit for
work has also been amended and simplified for employees on sick leave for
at least 30 days due to illness or accident, whether this happened in the

workplace or elsewhere. The doublemedical examination procedure has
been abolished in favour of exchange
and dialogue between the respective
parties.
At the same time, the redeployment
and dismissal procedures in case of
an employee’s inability to work have
been simplified.

Protection of foreign
Contractors under South
African Labour Law
By Izak Potgieter
Employment is in a constant cycle
of change as globalisation, technological advancement and political changes
exercise their influence on the labour
market of a region. Africa, and South
Africa in particular, has not been immune to these changes, leading to increased employment of foreigners who
either chose to settle here or who were
specifically recruited for their proficiency in a particular field.
These foreign employees may fall
prey to unscrupulous employers who
attempt to circumvent South African
Labour Laws even though they are
obliged to treat them the same as local
born employees.
Such employers seek to avoid applicable local laws by designating a
foreign contractor as an ‘independent
contractor’ or by procuring services via
a ‘labour broker’. South African courts
have counteracted this trend by finding that foreigners contracted out by
labour brokers will in many instances
be regarded as being employed by the
brokers themselves, paving the way for

GGI member firm
Heyns and Partners Inc.
Advisory, Fiduciary & Estate Planning,
Law Firm Services, Tax
Goodwood, South Africa
T: +27 21 590 72 00
W: www.heyns.co.za
Izak Potgieter
E: izak@heyns.co.za
Heyns & Partners Inc. was founded in 1958
and started to conduct business under its current name in 1986. It is privileged to represent
a very diverse and extensive client base, both
corporate and individual, offering litigation, conveyancing and notary services.
Izak Potgieter joined
Heyns & Partners Inc. in

added protection.
Similarly, simply designating someone
as an independent contractor has been
deemed to be insufficient to exclude
the protection afforded by local labour
laws and courts will now investigate
the nature of the relationship between

Izak Potgieter
2011 as a candidate-attorney and was admitted as an attorney in 2013. Izak tends
to commercial law litigation matters, correspondent instructions and also labour lawrelated legal services.

employer and employee, rather than
confining themselves to the wording of
an employment contract.
Foreign contractors will therefore
generally enjoy protection of South African labour legislation regardless of
their origin.
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The Dutch Data
Protection Act: another
obligation for employers
By Paulien van der Grinten
The Dutch Data Protection Act came
into force on 1 January 2016. The Act
imposes a general obligation of the
data controller (e.g. employers) to notify the Dutch Data Protection Authority (DPA) in the event that a data breach
will have ‘serious adverse consequences’ for the protection of personal data
and to notify the affected individuals
(e.g. employees, clients) if there is reason to believe that a breach could lead
to adverse consequences for those individuals. A data breach is considered
to have occurred if unintended personal data is lost or if unlawful processing
of personal data cannot be reasonably
excluded, for example the theft of a laptop, the loss of a USB stick or a targeted attack by hackers. Failure to comply
with this Act may lead to administrative fines up to €820,000. The DPA
must be notified ‘without delay’ and
within at least 72 hours from the day
that the data breach was discovered by
either the controller or the processor.

GGI member firm
TeekensKarstens advocaten notarissen
Law Firm
Leiden, The Netherlands
T: +31 71 535 80 00
W: www.tk.nl
Paulien van der Grinten
E: vandergrinten@tk.nl
TeekensKarstens advocaten notarissen
(TK) is a full service Dutch law firm with
extensive experience in the field of international law. TK established specific international teams to provide international
clients tailor-made services and information.
Paulien van der Grinten is an attorney

The Act also increases the scope of the
DPA to impose administrative fines for
non-compliance with other obligations
of the Act. To avoid such penalties, we
advise that employers should make
their employees aware of the data
breach notification obligation by intro-

Paulien
van der Grinten
at law at TK and part of the international
Corporate Employment Law team.

ducing a Data Protection Policy which
determines how, to whom and when
employees must report data breaches.
The policy should be communicated
to employees and referred to in the
employee handbook, the employment
agreement and on the intranet.

Principle of nondiscrimination in cases
of temporary employment
By Luis Wuest Sánchez
With regard to the termination of
temporary contracts with the Spanish
public administration, for which Spanish legislation does not foresee any
type of compensation at the end of the
employment relationship, the Court of
Justice of the European Union argued
that Spain had not properly transposed
the directive on fixed-term work into
Spanish law in a preliminary ruling procedure from 14 September 2016.
In this respect, the court expressed
that workers with a fixed-term employment contract cannot be treated in a
less favourable way than comparable
permanent workers merely because of
their fixed-term employment contract,
unless different treatment is justified
due to objective reasons.
For this purpose, it brought the
compensation in case of termination
of temporary contracts into line with
the compensation foreseen by Spanish legislation for the termination of
fixed-term employment contracts due
to objective reasons, i.e. 20 days’ pay
per year worked. This has caused con-

GGI member firm
Dr. Frühbeck Abogados, S.L.P.
Advisory, Corporate Finance,
Law Firm Services, Tax
Barcelona, Spain
T: +34 93 254 10 70
W: www.fruhbeck.com
Luis Wuest Sánchez
E: barcelona@fruhbeck.com
Dr. Frühbeck Abogados was founded in 1952
by Dr Guillermo Frühbeck and is a pioneer
in consultancy, driving market internationalisation. The term “international” has been
the central focus of our daily work for
over 60 years and forms an essential
part of our business philosophy.
Luis Wuest Sánchez joined the
international law firm Dr. Frühbeck
Abogados, S.L.P. in Barcelona as a

troversy regarding the efficiency of the
resolutions adopted so far, taking into
account that the Spanish legislature
has not yet adapted the Spanish norm
in this respect. According to recent
case-law, it seems that the majority

Luis
Wuest Sánchez

lawyer in 2014. He holds wide-ranging experience in the areas of labour, civil, commercial and European law.

opinion is to apply the compensation
(20 days’ salary) for temporary contracts signed with the public administration (vertical effectiveness), but not
for those between private parties (horizontal effectiveness).
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Right to work is not a
guarantee of employment
By Anthony J. Soukenik
and Alicia Wherle
Right to work has been a rapidly
growing trend in recent years. In February 2017, Missouri became the 28th
state to pass right to work legislation;
New Hampshire debated becoming
the 29th state and a federal right to
work bill was introduced in the House
of Representatives. But what is right to
work and what does it mean for employees?
Right to work is not a guarantee of
employment. Rather, it is a restriction
on agreements called union security
clauses. These clauses are between
employers and unions and allow
unions to require the payment of fees
as a condition of employment. In right
to work states, union security clauses
are prohibited and employees are able
to gain employment regardless of
whether they pay union dues. They also
receive the full protection of a labour
agreement bargained for by the union.
The results of right to work laws vary
in each state passed, but overall, some

GGI member firm
Sandberg Phoenix & von Gontard
Law Firm
Saint Louis, MO, USA
T: +1 314 231 3332
W: www.sandbergphoenix.com
Anthony J. Soukenik
E: asoukenik@sandbergphoenix.com
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Anthony J. Soukenik is a shareholder of Sandberg Phoenix & von Gontard and has previously served on the firm’s Executive Committee. Tony is a member of the Business Law
Practice Group and a former Practice Group

trends have been documented. First,
right to work has unsurprisingly led to
a decline in union operating success.
Second, job growth has generally increased at a faster rate in right to work
states than in non-right to work states.
However, some studies note that this
trend corresponds with lower wages in

Anthony J.
Soukenik

Leader. He focuses his practice on the areas
of banking, construction, corporate law, durable medical equipment, estate planning,
real estate and federal
and state taxation.
Alicia Wherle joined
Sandberg Phoenix as an

these states. Third, litigation filed by
unions on the validity of right to work
has risen greatly.
The exact future of right to work is
still unclear, but as more states and the
federal government debate the topic, it
appears that right to work momentum
will only continue to grow.

Alicia Wherle
associate in 2016. She focuses her practice
on assisting businesses with transactional
and employment legal matters.

Working alone is boring
By Ana Gagnidze
Working conditions are crucial for job
performance. When making a decision
as to whether to create an individual or
more team-based working environment,
there are several facts to be considered.
Working alone can cause tedium and
demotivation, and may increase the likelihood of mistakes being made. There is
also less opportunity to interact with coworkers. Sometimes even break time is
not as attractive – while you rest others
may still be working.
Alternatively, there is a way to decrease boredom. Working within a group
can create a positive working atmosphere. Teamwork also has several other
benefits:
An opportunity for professional
growth. You can double-check your
work with team members and learn
from each other.
Teams ensure more qualitative results. If, by chance, one of the group
members is unable to meet a deadline, others can help. Besides, knowing you are not alone can be a source
of strength and motivation.
Working in a group presents a

GGI member firm
TMC LLC
Advisory, Auditing & Accounting, Tax
Tbilisi, Georgia
T: +995 599 352 255
W: www.tmcgeorgia.com
Ana Gagnidze
E: anne@tmcgeorgia.com
TMC LLC - Audit, Consulting & Law Firm
has been providing services to locals and
internationals since 2004 and assists them
in the optimisation of tax and financial
risks. TMC is a consultant firm of EBRD
SBS (Small Business Support) project in
Georgia.
Ana Gagnidze works as a Business Development Executive in TMC LLC. She assists the company in acquiring new clients.
She also works as a Human Resources

chance to consolidate your position
among co-workers. Furthermore, it
is a natural team-building process;
you get to know people personally and discover common ground,
which makes collaborating on projects much easier.

Ana Gagnidze

Manager, maintaining and enhancing the
organisation’s Human Resources department.

Finally, sometimes you just need
to stop working, change focus and
refresh your brain. During this time
you can enjoy a cup of coffee with
your team, tell a story and make the
work process more agreeable for all
involved.
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