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Diary
Upcoming GGI International
Taxation Practice Group (ITPG)
meetings:
➜ 11 May 2017
		 GGI ITPG Meeting at the
		GGI European
		Regional Conference
		Brussels, Belgium
➜ 22 June 2017
		 GGI ITPG Meeting at the
		 GGI North American
		Regional Conference
		Vancouver, Canada
➜ 30 June 2017
		 GGI ITPG Meeting at the
		 GGI Latin American
		Regional Conference
		 Santiago de Chile, Chile
➜ 19 October 2017
		 GGI ITPG Meeting at the
		 GGI World Conference
		Vienna, Austria
➜ 1 December 2017 (TBC)
		 GGI ITPG Meeting at the
		GGI Asia-Pacific
		Regional Conference
		Bali, Indonesia

Editorial
Dear Reader,
Based on the contributions from
ITPG members in this newsletter,
the OECD’s Base Erosion and Profit
Shifting (BEPS) project continues to
be a hot topic. During the GGI ITPG
Global Tax Summit in Schladming,
Austria, in February 2017, BEPS was
the topic a panel discussion. It was
confirmed that most countries have
implemented at least some BEPS
measures; minimally, country-bycountry reporting. (Some members
were interviewed and provided some
insight regarding their respective
firms’ practice. www.youtube.com/
watch?v=YbzFhYsxw1Y&t=75s)
Articles from German members indicate that transfer pricing and profitshifting using royalties is a BEPS focus
in Germany. As expected, economic
substance is a recurring theme, as
shown in the Swiss article with respect
to withholding tax. India took aim at
tax evasion through the demonetization of its currency. Shortly before this
newsletter was published, Canada released its federal Budget, in which it

was confirmed that Canada would pursue signing of the BEPS multilateral
instrument. All of these domestic and
multilateral initiatives will undoubtedly
tighten the scope of tax planning.
On an encouraging note, Australia
is offering simplified transfer pricing
options for small businesses and certain “safe harbour” scenarios, excluding transfer pricing documentation
requirements where certain qualifications are met. In the spirit of encouraging economic activity, perhaps tax
authorities of other countries should
consider a similarly pragmatic approach in order to prevent businesses, especially mid-market companies,
from being stuck in a quagmire of burdensome compliance.
Robert R. Worthington
Global Vice Chairperson of
the GGI International Taxation
Practice Group (ITPG)

TBC = to be confirmed

Disclaimer – Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from

data assumed to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect the personal opinion of the respective author only. We neither accept liability for nor are we able to guarantee the
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Tax benefit of restricted stock
and Section 83B election
By Allen I. Kutchins
and Robert S. Jacobson
Valued employees of large businesses
are quite often incentivised with restricted employer stock. In a typical restricted
stock arrangement, the employee receives
company stock subject to one or more restrictions. Usually, the stock is transferred
to the employee at zero or minimal cost.
The right to keep the restricted shares is
forfeited if the employee fails to fulfil the
restricted stock terms. The most common restriction requires the employee to
forfeit some or all of his/her shares if employment is terminated before a specific
date. Ownership of such shares doesn’t
become fully vested unless the employee
remains employed with the company for
a designated period after the restricted
stock award date.
An employee cannot sell or transfer unvested shares until the restrictions lapse

GGI member firm
Kutchins, Robbins & Diamond, Ltd.
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary &
Estate Planning, Tax
Chicago, IL, USA
W: www.krdcpas.com
Allen I. Kutchins
T: +1 847 278 4335
E: akutchins@krdcpas.com
Robert S. Jacobson
T: +1 847 278 4367
E: rjacobson@krdcpas.com
KRD is a full service CPA firm. Their 60
member team helps clients improve profit
margins, expand business operations,
strategise tax savings, prepare taxes and
increase personal wealth. Dealing with Accounting, Audit, Tax & Financial Advisory
Services in Chicago and the surrounding

(cease to apply). However, the employee
can make what is called an 83(b) election
for unvested shares. This election can be
a valuable tax-saving manoeuvre in the
right circumstances. In opting to elect, the
employee agrees to be taxed on the compensatory value of the unvested shares
right now, even though the employee
does not yet have unrestricted ownership.
The restricted shares would have nominal
or no value at the time of the election primarily due to the lack of share ownership
by the employee. The benefit of making
the election is that it sets the employee up
to take advantage of lower long-term capital gains rates on any appreciation of the
stock that occurs between now and when
they eventually sell the shares, hopefully
at a substantial profit. Additionally, it is
important to understand that any stock
price appreciation that occurs between
the date the restricted stock is awarded
and the date the restrictions lapse is taxed

as ordinary income from compensation
where ordinary tax rates apply if the 83(b)
election is not made. An employee making the 83(b) election does incur some
risk. The employee will not come out
ahead if the shares depreciate or if they
leave the company before the shares become vested.
An important consideration in this tax
planning is the filing deadline for the required Section 83(b) election statement.
The statement must be filed within 30
days after the restricted stock shares are
transferred to the employee. An employee
must file one copy of the election statement with the IRS centre where the employee expects to file their Form 1040. The
employee must also give a copy of the
election statement to their employer. The
employee should make sure to ask for a
receipt acknowledging that their employer
received a copy and should keep the receipt with their tax records for the year.

Allen I. Kutchins

areas for over 30 years.
Allen I. Kutchins, CPA, MST, CFP, Founding Partner. Allen has over four decades of
public accounting experience. He specialises in tax and financial planning for businesses and families. He helps clients accelerate business revenue growth and plan for
retirement.
Robert S. Jacobson, CPA, MST, DirectorTax Department. Robert has more than 20
years of public accounting experience. From
tax compliance and consulting services to

Robert S. Jacobson

transaction planning and IRS resolutions,
he counsels clients on proper tax planning,
maximising their business profits and individual gains.
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Transfer pricing and small business simplification:

Australia introduces
“safe harbour”

include:
1. small taxpayers (1 July 2013 onwards),
2. distributors (1 July 2013 onwards),
3. intra-group services (1 July 2013
onwards),
4. low-level inbound loans (1 July
2013 onwards),
5. materiality (1 July 2015 onwards),
6. management and administration
services (1 July 2015 onwards),
7. technical services (1 July 2015 onwards), and
8. low-level outbound loans.

By Ross D. R. Forrester
The Australian government has
made significant steps in simplifying
tax compliance for overseas persons
doing business in Australia.

Transfer pricing
Where a person satisfies certain
safe harbour rules and they notify
the Australian Tax Office (ATO) in
their tax return, the ATO will not “allocate compliance resources to review the covered transactions or arrangements specified in that option
for transfer pricing purposes, beyond
reviewing [their] eligibility to use the

GGI member firm
Westcourt Chartered Accountants
Advisory, Corporate Finance,
Fiduciary & Estate Planning, Tax
Perth, Australia
T: +61 08 9221 8811
W: www.westcourt.com.au
Ross D. R. Forrester
E: ross.forrester@westcourt.com.au
Westcourt is an advice firm that has one
focus: it makes family-owned businesses
great. At Westcourt, they believe that family-owned businesses can, and should, be
the primary drivers of employment, innovation and profits in Australia. Westcourt
wants to be the catalyst for that change.
By keeping this focus, Westcourt provides
great advice. Its targeted approach gives
it a deep understanding of how
families in busi-

option [they] have applied.”
The options to be excluded from
the transfer pricing documentation

Ross D. R.
Forrester

ness operate, work and generate profits.
The company has assisted families in
business from a one-generation start-up
to firms spanning five-generations that
have left a permanent mark in the development of Australia. If you are seeking a
firm that understands both families and
business, talk to Westcourt.

Difficulty applying
the exemption
The introduction of these rules appeared, at first glance, to be a significant boon for many clients. However
the exclusion of royalty or licence
fees from excluded related party dealings creates a significant difficulty in
implementing the law.
In particular, if a person has a royalty payment to a related party, where
such payment is insignificant (for
instance AUD 2,000), the whole administrative exclusion does not apply.
The same applies if a very minor
payment is made to a country that is
identified as a “tax haven”.
The requirement to create an election within the International Related
Party Dealings Schedule as part of
the client’s Income Tax Return is also
problematic, especially as some clients are not aware of the need to create such a schedule (and view it to be
optional).

Italy launches “Voluntary
Disclosure Bis”: a second
chance for Italian taxpayers
By Prof Stefano Loconte
and Angela Cordasco
Italy has officially approved a new
Voluntary Disclosure programme in
the form of Law 225/2016 promulgated in December 2016. The government is granting a second chance
to Italian taxpayers who have not yet
regularised their assets held abroad
through the old Voluntary Disclosure
programme from 2015, especially in
consideration of recent developments
in the field of information exchange
with off-shore countries.
Compared with the last edition
of the same programme, only a few
changes have been made. The most
important ones are that the taxpayer
should liquidate taxes due by himself
and that the tax periods which should

GGI member firm
Loconte & Partners,
Studio legale e tributario
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Law Firm Services, Tax
Bari, Italy
T: +39 080 572 2880
W: www.loconteandpartners.it
Prof Stefano Loconte
E: stefano.loconte@studioloconte.it
Angela Cordasco
E: angela.cordasco@studioloconte.it
Loconte & Partners is a law firm specialising in
tax and legal consultancy that assists its Italian
and international clients, helping them to preserve and grow their wealth.
Founder and Managing Partner, Stefano

be regularised have increased.
The cost of the whole procedure
has remained the same: according to
Italian tax law, all taxes due will have
to be paid, but there will be substantial reductions on applicable penalties
if the taxpayer spontaneously discloses any hidden assets.
Therefore, all taxpayers (entities or
individuals) who are not compliant
with direct taxes or VAT can file a specific voluntary disclosure application
model by 31 July 2017 with the details
of disclosed assets and then they will
have to pay the related taxes and penalties.
Finally, it is worth mentioning that
one of the most important advantages of the Voluntary Disclosure
programme is protection from criminal charges. Tax evasion, anti-money

laundering and self-money laundering will not be prosecuted, provided
that the infringements relate only to
tax matters and not to other criminal
activities.

Prof Stefano
Loconte

Loconte is a lawyer specialising in Corporate,
Commercial Law, Tax, Trust, International Law
and Business Contracts. He was appointed
as advisor to the Chairman of the Chamber of
Deputies’ Finance Committee on financial reform on Trust and Islamic Finance contracts. He
is also an expert on “Voluntary Disclosure” bills
1 and 2.
Angela Cordasco is an Italian lawyer. After
graduating in Law, she completed two post-

Angela Cordasco

graduate Masters focused on Tax Law and on
Wealth Management and Asset Protection. She
has noteworthy experience in tax law matters
and cross-border individual taxation.
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The planned licence fee
restriction rules in Germany
By Ingo Prang
On 25 January 2017, the German government published a draft law that would
limit the deductibility of related party
royalty payments from 2018 onwards.

Issue
Ever more international companies
are using the method of royalty payments to transfer profits from one
country to another. IKEA is a well-known
example. This Swedish group regularly
uses this method, where for example
royalties related to trademark and the
process/sales system in Germany are
paid to a Dutch subsidiary of IKEA. The
benefit for IKEA is that the royalty payments reduce its German tax exposure
(the average German tax rate around
30%), and the royalty income is taxed
with an effective tax rate of around 1%
in the Netherlands.

Proposed new rules
According to the draft proposal, the
deduction of expenses for royalty payments made to related parties is to be
restricted where
the corresponding royalty income is
subject to a preferential tax treatment

GGI member firm
KPP Steuerberatungsgesellschaft mbH
Tax
Kleve, Germany
T: +49 2821 72 04 0
W: www.kpp.de
Ingo Prang
E: ingo.prang@kpp.de
Ingo Prang is a German-certified Tax Advisor and Partner of KPP. In addition, he
lectures on comparative business taxation
at the Rhine-Waal University of Applied
Sciences. In the past 20 years, KPP has
become one of the leading tax consultancy
offices in the Lower Rhine region of Germany. The company offers taxation, legal
and consulting services. As KPP is close
to the Netherlands, the company has ac-

(e.g. patent box or other IP regime) at
the hands of the related party, and
the effective taxation of the royalty income is below 25%.
Exemption rule (not possible for
trademarks): the IP regime benefit depends on substantial economic activity,
e.g. development of the underlying IP
by the company itself.
Based on German government statements, the following countries have a
preferential tax system at the moment:
Belgium, France, the UK, Ireland, Italy,

Ingo Prang
quired considerable expertise in advising
on cross-border matters, especially for foreign companies investing in Germany.

Luxembourg, Malta, the Netherlands,
Portugal, Spain, Hungary and Cyprus.

Comment
The next months will reveal whether
the draft proposal becomes law. However, independent of this timing issue, any
affected parties should become familiar
with the potential new rules and should
verify whether their existing contractual
arrangements need modification.

German BEPS Implementation
Act and local files
By Prof Dr Kay-Michael Wilke
The German Parliament passed the
BEPS Implementation Act in December
2016, which came into effect on 1 January 2017. This act serves the purpose
of implementing BEPS Action Plan 13:
“Transfer Pricing Documentation and
Country-by-Country Reporting” and revises the existing obligations from back
in 2003 to prepare a local file. Besides
describing business transactions, new
obligations for the local file also include
a description of the economic and legal
basis for intercompany agreements that
are in line with the arm’s length principle. The documentation to be submitted within 60 days after a request by the
tax auditor has been received. Written
documentation is only required if the
threshold of EUR 5 million intra-group
turnover for deliveries or EUR 500,000
turnover for services has been exceeded. The same applies for parent companies and permanent establishments.
If the documentation is not submitted, is submitted too late or essentially
does not meet the documentation re-

GGI member firm
Benefitax GmbH
Steuerberatungsgesellschaft
Wirtschaftsprüfungsgesellschaft
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Tax
Frankfurt am Main, Germany
T: +49 69 256 227 60
W: www.benefitax.de
Prof Dr Kay-Michael Wilke
E: km.wilke@benefitax.de
Prof Dr Kay-Michael Wilke has been a presiding judge at a fiscal court and a lecturer at
the German Federal Ministry of Finance. He
lectures at Freiburg University, Baden-Württemberg Cooperative State University and Reutlingen University. He is the author of a large
number of articles dealing with international
taxation and has been a practitioner since the

quirements, the tax auditor can estimate the taxable profits. In addition,
penalties of at least EUR 5,000 can be
imposed. In the event of late filing of

Prof Dr
Kay-Michael Wilke
mid-nineties. Today he works as a lawyer and
certified tax consultant, and supports Benefitax on a freelance basis for consultation on
complex tax matters and fiscal audits, mainly
dealing with international taxation, restructuring of groups and foundations.

TP-documentation that meets the requirements, the surcharge may be up to
EUR 1 million but at least EUR 100 per
day.

Expanded scope of
withholding tax in Malaysia
By Wong Wen Tak
On 16 January 2017, the Finance Act
2017 was enacted, incorporating significant changes to the Malaysian Withholding Tax (WHT) treatment of roy-

alty and payments for services made to
non-residents. The changes effective
from 17 January are: (a) the definition
of royalty has been significantly expanded (for example, use of software
was added); (b) special classes of in-

come shall be subject to WHT irrespective of whether services are performed
in Malaysia or outside Malaysia (previously, only services performed in Malaysia were subject to WHT).

...next page
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When it comes to the special classes
of income, this is problematic as they
include technical advice assistance or
services rendered in connection with
technical management or administration of any scientific, industrial or
commercial undertaking, venture or
scheme. Case law has established that
the word “or” and commas (“,”) in
the definition should be read disjunctively. Read this way, this section can
cover any type of service. DTAs should
afford some protection over technical
services or business income without a
permanent establishment, but the tax
authorities have won cases that argue
special classes of income are not protected by DTA.
Without additional guidance, the expanded scope of WHT is expected to
cause great uncertainty and increase
costs. The changes are effected immediately without transitional provisions. Businesses should contractually
clarify with counterparties exactly who

GGI member firm
M.S. Wong & Co.
Advisory, Auditing & Accounting,
Fiduciary & Estate Planning, Tax
Johor Bahru, Malaysia
T: +60 7 3328 335
W: mswongco.com.my
Wong Wen Tak
E: wt.wong@mswongco.com
M.S. Wong & Co. is a firm based in Johor
Bahru. They specialise in helping foreign
investors set up business and providing a
one-stop service to SMEs. The company
performs activities in Audit and Assurance,
Tax Compliance and Consultancy, Company
Incorporation
and
Business Setup, and IT
Systems Consultancy
and Implementation.

will bear the WHT and specify services
carefully. For large sums, good defence

Wong Wen Tak
Wen Tak is currently the Managing
Partner of M.S.Wong & Co. He graduated
from Oxford University in Economics and
Management, and subsequently qualified
with ICAEW. He is also a PwC alumnus.
He joined M.S. Wong & Co. in 2009 and
specialises in Audits and GST.

strategies should be formulated or second opinions should be sought.

Substance requirements
from a Swiss withholding
tax perspective
By Alexey Pyatov
Swiss withholding taxes (WHT) are
relevant for outbound payments from
Swiss subsidiaries to international
holdings. Dividends bear a 35% tax rate
that can be only decreased by a Treaty
or EU-Directive if particular requirements are met. The Swiss Federal Tax
Authority (SFTA) checks for substance
before allowing a WHT reduction. General considerations are a confirmation
of tax residency, beneficial ownership
and tax avoidance via Treaty shopping.

What are the practical elements of
“substance”? To answer this question,
both SFTA and Swiss court practices
must be analysed. There have been
five main court cases so far: Holland
(1984), Luxembourg (2001), Guernsey
(2013) and two Denmark cases (2005
and 2015). There are three main categories of “substance”.

I. Personnel
and infrastructure
substance
The SFTA determines whether there
is sufficient personnel and infrastructure to fulfil the business purpose of
the company. The SFTA may request
financial and bank statements, salary
slips, and telephone, fax, internet and
hosting costs as well as rent expenses. Qualified staff for key functions is
a crucial part of enterprise substance.

II. Functional substance
It is important that the business
and economic purpose of the company is implemented from all necessary
sources. Holding companies should

GGI member firm
Treuhand- und Revisionsgesellschaft
Mattig-Suter & Partner
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Tax
Pfäffikon, Switzerland
T: +41 55 415 54 00
W: www.mattig.ch
Alexey Pyatov
E: alexey.payatov@mattig.ch
Mattig-Suter und Partner is a leading Swiss
company specialising in tax, legal, accounting and audit services. MSuP is a reliable and
fully-informed partner when it comes to tax
matters. Clients benefit from extensive experience acquired over many years, as well as
from an extensive national and international network. Strengths

monitor their subsidiaries’ activities, providing strategic guidance and
(usually) financing. A holding structure should not be tax-motivated.

III. Financial substance
Holding companies should have a
balanced financing structure. In the

Alexey Pyatov
include intensive practical experience and a
targeted training and further education programme.
Alexey Pyatov, Swiss certified tax expert,
MSc Banking & Finance, lic. oec. publ., has
years of experience in tax-planning for high
net worth individuals and international companies. He focuses on global structures and
long-term tax strategies.

view of the SFTA, the book value of a
subsidiary’s assets must be at least
30% equity-financed.
With BEPS, we are witnessing a paradigm change in the tax world. Transparency and substance are becoming
key words. It is therefore advisable to
start reorganising current structures
or build new, more sophisticated constructs.

A move to transform, energise and clean India!

Demonetisation of high
denomination notes in India
By Liona Gracias
On 8 November 2016, the Prime
Minister of India, Shri Narendra
Modi, announced the demonetisation
of high denomination Indian currency
notes of INR 500 and INR 1000, which

represent 86.4% of the currency in circulation in India.
This was a bold move by India to
wipe out unaccounted income and to
eliminate corruption, black money,
counterfeit currency and terror funding. Although the move was noted to

have been a very sudden and startling
one, it was in effect a continuation
of a series of measures taken by the
government during the last two years
to unearth tax evasion and bring unaccounted money back into the mainstream.
...next page
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The recently concluded Black Money (Undisclosed Foreign Income and
Assets) and Imposition of the Tax
Act, 2015 and the Income Declaration
Scheme (IDS) 2016 provided an opportunity for all persons to come clean
by paying a higher tax and penalty on
their undisclosed assets or income.
The IDS scheme also provided tax
immunity for such declarations without further inquiry. Even after demonetisation, defaulters have been provided
with another opportunity to disclose
their undeclared income under the
Pradhan Mantri Garib Kalyan Yojana,
2016 scheme by paying an effective tax
and penalty rate of 77.25%.
The government expects to reap the
following benefits from demonetisation:
1. transformation into a digital economy with a focus on digital/online
payments;
2. return of idle cash into the banking
system, thereby improving banks’
CASA ratio;
3. lower bank interest rates;
4. a better taxation regime, boosting

GGI member firm
M.L. Bhuwania & Co.,
Chartered Accountants
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Tax
Mumbai, India
T: +91 22 6117 49 49
W: www.mlbca.in
Liona Gracias
E: liona.g@mlbca.in
M.L. Bhuwania & Co. is an organisation
dedicated to offering professional services by employing the industry’s brightest minds. They offer collaborative audit,
consulting, financial advisory, risk management and tax services to clients. The
firm’s diversified client profile across industries has helped

tax compliance and tax revenue;
5. a surgical strike on unaccounted
wealth/income;
6. a crackdown on counterfeit notes in

Liona Gracias
it to improve its ability to advise clients
on the dynamic and challenging environments in which they do business.
Liona Gracias is Senior Manager – Tax
at the firm and assists the Partners in tax
litigation and tax assessment matters.
She has helped many GGI member firm
clients to resolve their tax issues in India.

circulation; and
7. a crackdown on terrorism and Naxalism.

The 2017 Mexican tax reform
By José Carreras Benitez
In October 2016, Congress approved some modifications to the tax
regime applicable to the 2017 tax year.
Most of these reforms entered into
force on 1 January 2017. The government is attempting to curtail tax evasion while also offering some tax benefits. Some of them are described as
follows:

Labour subcontracting (outsourcing)
For income tax purposes, payments
derived from outsourcing services can

generally be deductible when, the contractor obtains from the subcontractor: (a) copies of the tax receipts for
salary payments made to the employees performing the outsourced services and (b) a copy of the tax return
showing that the income tax withholding and contributions to the Mexican
Social Security Institute were paid.
Value Added Tax (VAT) paid for
subcontracted labour will generally
be creditable as long as the contractor obtains, from the subcontractor
(a) a copy of the VAT tax return showing VAT was remitted to the Mexican
tax authorities and (b) a copy of the
acknowledgment of receipt issued by
the tax authorities from the subcontractor.

Tax credit for R&D
The Income Tax Law allows a 30%
tax credit for research and development expenses, including investments. It will be applicable against

GGI member firm
INTEGROUP, Tax, Legal & Audit
Advisory, Auditing & Accounting,
Law Firm Services, Tax
Guadalajara, Jalisco, Mexico
T: +52 33 36 15 78 15
W: www.integroup.com.mx
José Carreras Benitez
E: jcarreras@integroup.com.mx
INTEGROUP is a full service firm offering specialised services in tax, legal, audit
and internal control. It has a group of experts with extensive experience who offer
a personalised, ethical and highly professional service in order to
provide effective and rapid
responses to client requirements.

income tax under certain rules. The
Mexican government will set up a
committee to analyse and approve
R&D credits. Furthermore, taxpayers
will have to file an information return

José
Carreras Benitez
José Carreras Benitez is the Tax Partner
in charge of dealing with international
businesses. Since 2000, he has gained
experience in providing VAT consultancy
and win-win ideas. José is fluent in both
Spanish and English.

each February with details of the R&D
expenses to be validated by the authorities.

Non-Habitual Resident –
The Portuguese Special Tax Regime for Inbounds

Why Should I Move
My Residence to Portugal?
By Sérgio Ramos

What is a Non-Habitual
Resident (NHR)?
One of the principal objectives of
this regime was to attract individuals
and their families to Portugal by making it beneficial from a tax perspective
to become tax resident in Portugal. The

NHR regime provides a flat income tax
rate of 20% for certain Portuguese employment and self-employment sourced
income.
An NHR will also be exempt from
personal income tax on certain types
of qualifying income if this income is
subject to tax in the country of source
under an existing double taxation treaty
that allows for this or, if no Tax Treaty exists, were subject to tax in another jurisdiction and not considered Portuguese-

sourced income under domestic rules.

Duration of the
special tax regime
NHR status applies for a consecutive
10-year period. It is worth noting that this
period can be interrupted for one or more
years and the individual can still benefit

...next page
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from the regime for the remaining period
provided that the conditions for being a
tax resident of Portugal in each year of
election are met.

How do I
qualify as an NHR
In order to qualify as an NHR, an individual must meet the following requirements:
be tax resident under Portuguese domestic legislation; and
not have been taxed as a Portuguese
resident in the five years prior to taking
up residence in Portugal.
An individual is a tax resident in Portugal for any year in which:
they live in Portugal for more than 183
days (continuously or not) during a
12-month period which begins or ends
in that tax year; or
they have residential accommodation
available in Portugal in any day of that
12-month period which is used as the
individual’s habitual abode.

GGI member firm
Pontes, Baptista & Associados, Sociedade
de Revisores Oficiais de Contas, Lda
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Tax
Lisbon, Portugal
T: +351 213 479 397
W: www.pb-sroc.com
Sérgio Ramos
E: geral@pb-sroc.com
Pontes, Baptista & Associados provides
audit and other related services. Right
from the start, the firm’s focus and ongoing priority has been ensuring quality,
competence and independence. In order
to continually improve the quality of its
services and share experiences with colleagues from all around the world, the
company became an
independent member
of GGI. Growth and improvement represent a
daily motivation as the
firm conducts audits to

Sérgio Ramos
uphold the credibility of their clients’ financial information.
Sérgio Ramos is a Partner of Pontes,
Baptista & Associados and holds a degree
in Auditing and a postgraduate degree in
Management and Taxation. He is an auditor and tax consultant, as well as an author and speaker on accounting, tax and
auditing matters.

Related links: http://info.portaldasfinancas.gov.pt/NR/rdonlyres/83762009-3DC2-47FC-ABBE-35EFE35E8865/0/IRS_RNH_PT.pdf
		 http://info.portaldasfinancas.gov.pt/pt/docs/Conteudos_1pagina/NEWS_Portuguese_Tax_System.htm

Investing in America:

New hurdles for non-US
persons obtaining a taxpayer
identification number
By Beate Erwin
When claiming a refund of over-withheld tax, purchasing/selling real estate,
or complying with US filing obligations,
a non-US person is required to obtain

an individual taxpayer identification
number (ITIN). Under IRS regulations,
an original passport or an official copy
prepared by the issuing agency must
be filed with the ITIN application (Form
W-7). Prior to 2017, where neither op-

tion was feasible, a US or foreign certified acceptance agent (CAA) could attest to the accuracy of the identification
documents (usually passports).
A recent change to these rules significantly limits the options available to

non-US ITIN applicants. Effective January 1, 2017, the rules relating to foreignbased CAAs have changed considerably: all agreements with CAAs located
outside the US have been terminated.
While domestic CAA agreements are
not affected, the language of the new
rules suggests that CAAs can act only
on behalf of US-resident applicants.
ITIN applicants residing outside the US
may only submit Form W-7 (i) by mail
or (ii) in person to an employee of the
IRS or a designee of the Treasury Department at a US diplomatic mission
or consular post. While it has been the
practice for these diplomatic offices
to offer document authentication and
provide certified copies of documents
to ITIN applicants, services vary from
country to country. Further, it should be
noted that all IRS employees authorised
to review and accept applications are
currently located in the USA.
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Beate Erwin is a Member (Partner) in
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Beate Erwin
she advises global corporate groups and
high net worth individuals on cross-border business structures with a focus on
investment in the USA and cross-border
reorganisations. Her clients also include
European artists and sportsmen and foreign non-profit organisations, whom she
advises on US
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R&D tax benefits
in the Netherlands
By Robin de Raad
The Netherlands is famous for its
attractive tax structures as well as the
possibility of obtaining certainties in
advance from the Dutch Tax Authorities. However, international developments on international taxation issues
could have an impact on certain R&D
tax benefits. Is it still attractive to establish R&D activities in the Netherlands?

Wage tax
deduction (WBSO)
The WBSO is an R&D tax credit
which can lower the wage cost for R&D

...next page
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(salary) expenses. Intended to provide
entrepreneurs an incentive to invest in
research, the WBSO allows companies
to benefit from a 32% tax credit (up
to 40% for start-ups) of the first EUR
350,000 R&D (wage) expenses and
16% for the exceeding R&D expenses.
The WBSO is applicable for qualifying
R&D work within the EU performed by
employees on the Dutch payroll.

Innovation Box
While the WBSO is an R&D incentive, in the developing stage companies with profits on their own R&D
products and technology could benefit
from a tax exemption under the Innovation Box scheme. In short, 80% of
the attributable R&D profits could be
tax-free. Effectively the qualifying R&D
profits are taxed at a maximum of 5%
CIT. In order to apply for the Innovation Box, it is necessary to fulfil the following requirements:
The applicant develops new technology under the WBSO at its own risk
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and cost.
The applicant owns the intellectual
property of the developments and
technology (IP). For large compa-

Robin de Raad
firm in the Netherlands, ZIRKZEE GROUP
enables its clients to focus on their core
business.
Robin de Raad is a registered Tax Advisor with an eye for innovative tax solutions
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nies and MNEs, a patent and/or
copyrighted software is required.
The applicant realises financial benefits (profit) with the technologies.

South Africa’s issues
list of transfer pricing
documentation requirements
By Graeme Saggers
On 28 October 2016, the South African Revenue Services issued a public
notice applying to years of assessment
commencing on or after 1 October
2016. This notice prescribes a list of
records and or documents pertaining
to transfer pricing which must be kept
by certain taxpayers.
The transfer pricing documentation

requirements are prescribed to those
taxpayers which have entered into
affected transactions exceeding, in
aggregate, ZAR 100 million (approximately EUR 6.78 million at current
exchange rates). Interestingly, this requirement differs from the initial draft
notice which required the documentation to be kept only for persons who
are members of a group with a consolidated South African turnover of ZAR 1

billion or above.
The documentation requirements
are summarised as follows:
Pertaining to the structure and
operations: e.g. details of aspects
such as ownership structure; foreign connected persons including
their tax residency information;
name and address of principal office; and a summary of the business
operation.

Pertaining to the transaction(s): e.g.
pricing policy; copies of contracts
and agreements; governance and
regulatory documents; transfer pricing policy and supporting evidence
of arm’s length nature of the transactions; functional and risks analysis;
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possible solutions for its clients. The com-

details of any adjustments needed
in terms of the Income Tax Act; and
with respect to financial assistance
transactions, further information on
the funding structure and rationale
of the assistance including financial
forecasts and financial strategy.

Whilst this prescriptive list is new,
many South African companies will ordinarily keep this information, and the
notice is a formalisation of these requirements which provide much needed clarity on transfer pricing documentation requirements in South Africa.

Graeme Saggers

pany prides itself on being “not ordinary”
and on its ability to integrate services and
respond rapidly to clients’ needs.
Graeme is the Head of Tax Advisory and
Compliance at Nolands. Graeme gained
a Bachelor of Commerce and Honours in

Accounting at Rhodes University and, after
qualifying as a Chartered Accountant (South
Africa), he joined Nolands. Graeme was recently awarded a Masters Degree in Taxation
(with distinction) at the University of Cape
Town.
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