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Editorial
Dear Reader,
It is always a great pleasure to publish the most recent newsletter of the
GGI Debt Collection, Restructuring
& Insolvency (DCRI) Practice Group
Practice Group. We have selected the
articles to appear in the current issue
with particular care. We have endeavoured to choose them in a way which
represents several countries and in order to ensure that they also have varied
and interesting topics to read for anyone interested in international claim
enforcement or bankruptcy law.
In addition to learning the im-

portant changes and the most recent practical experiences within
each country, European readers may
also be interested in information regarding an EU regulation expected
to come into force soon relating to
cross-border liquidation cases, while
overseas professionals may be interested in changes in US and Canadian
legislation.
Our next issue is expected to be
published in autumn 2017. In the
meantime, visit our website to monitor our work online or please attend
one of the Practice Group meetings to
be held in the upcoming conferences.

Yours,
Dr Attila Kovács
Global Chairperson of the
GGI Debt Collection, Restructuring
& Insolvency Practice Group

Cross-border insolvency proceedings:

France eases its rules
to promote entrepreneurs
By Céline Dilman
and Pierre-Olivier Martinez
In the past 18 months, the French parliament promulgated two successive laws
to reduce the risk of personal and financial penalties for executives within the
framework of bankruptcy proceedings.
The first, known as the “Macron law”,
was enacted on 6 August 2015 and modi-

fied Article L653-8 of the French Commercial Code by introducing the word “knowingly” into the third paragraph with regard
to the executive’s obligation to file for
bankruptcy within 45 days from cessation
of payments, except if they file for conciliation (as under Chapter 11 of the US Bankruptcy Code) before this deadline.
In that case only, the executive may be
prohibited by a commercial court from

managing, running, administrating or
controlling a company for up to 15 years;
however, the executive’s bad faith or reluctance to declare the cessation of payments is subject to penalty.
In general, the judicial action is initiated by the prosecutor or the judicial liquidator of the company and the commercial
court will have to rule on whether the executive knowingly delayed the declaration
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of cessation of payment.
The provision of the new Article L635-8
has so far been applied in a few judicial
rulings from the Courts of Appeal (the Supreme Court has not yet issued any decision on the matter), while research in line
with the provision has been undertaken in
all cases, so as to ascertain whether the
manager was aware of his company’s cessation of payments.
The second law, which was enacted
two months ago on 9 December 2016,
modified Article L651-2 of the French
Commercial Code by stipulating that a
manager who is found guilty of mismanagement may be condemned to bear the
company’s debts, in whole or in part.
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Pierre-Olivier Martinez
E: pomartinez@lmbeavocats.com
LMBE is an independent French law firm
founded in 2005 by partners from highly
regarded major law firms in Paris. Today,
bringing together more than 30 lawyers, including 16 partners, involved in all the strategic areas of business law, the expertise of

However, in these new provisions, the
executive may not be ordered to pay in
whole or in part the company’s debts if
his mismanagement was due to simple
negligence, i.e. without any intent or bad
faith.
Such judicial action can be initiated by
the company’s judicial liquidator within 3
years from the court’s decision to open
the bankruptcy proceeding, as this person
is in charge of recovering any assets in order to reimburse the company’s creditors.
So far, no decision has been rendered
by any court, so no one knows how to apply this new “simple negligence” criterion
to company management: is there a legal
difference between “simple negligence”

and “negligence”? At what level should
negligence be deemed as mismanagement?
Essentially, the purpose of these two
new articles in the French Commercial
Code is twofold:
Firstly, to limit the risk and possibly the
amount of pecuniary sanctions to spur
managers to bounce back after a bankruptcy experience;
Secondly, to sideline executives acting
in bad faith.
Managing a company is not easy and
in case of failure, liabilities can only be
focused on managers who have mismanaged in bad faith. The new legislation is a
breath of fresh air for France.

Pierre-Olivier
Martinez

Céline Dilman

LMBE is centred on advice for businesses
on litigation, arbitration and mediation.
LMBE is strongly focused on international
matters.
Pierre-Olivier Martinez
and Céline Dilman specialise in restructuring,
insolvency and bankruptcy

matters. They assist and represent not only
distressed companies, but also their creditors and potential investors.

Treatment of insolvency receivables:

Effects on Spanish
insolvency proceedings
By Leticia Lozano
Once an insolvency proceeding has
been published in the Spanish State

Official Gazette (Boletín Oficial del
Estado), creditors are granted one
month to file their respective claim.
According to the Spanish Insolvency

Law, the claims are classified as follows: preferential credits (wage and tax
obligations, mortgages), subordinated
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credits (interests, fines, claims that
have been presented out of time) and
ordinary credits (all other claims).
It is worth stressing that payment of
the claims is made in a strict order as
set out in Spanish Insolvency Law, complying with the preferential position
that these may have. The first claims to
be paid are claims against the estate,
followed by insolvency claims according to their classification (preferential
– ordinary – subordinated), which are
paid from the active mass of the insolvency proceeding. In the event that the
claims cannot be entirely settled due
to a lack of liquidity, the insolvency administrator will make the payment of
the claims on a pro rata basis.
Once an insolvency proceeding has
been declared, compensation of the
insolvency receivables against debts
of the insolvency proceeding is prohibited, since parity of treatment has
to be ensured on equal terms for all
the creditors (par conditio creditorum), i.e. the creditor cannot recover
the delivered goods that have not been
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Dr. Frühbeck Abogados was founded in
1952 by Dr Guillermo Frühbeck and is a
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internationalisation. The term “international” has been the central focus of their
daily work for over 60 years
and forms an essential part of
their business philosophy.
Leticia Lozano joined the
international law firm Dr.
Frühbeck Abogados, S.L.P. in

paid for in order to have his claim met,
since this action would go against the
active mass and the purpose of the in

Leticia Lozano

Barcelona as a lawyer in 2009. She holds
wide-ranging experience in the areas of
bankruptcy proceedings and debt collection as well as civil, commercial, corporate and litigation law.

solvency proceeding.

US receiverships 2017: the
bankruptcy option revisited
By Joyce Kuhns
State receivership law dates back
hundreds of years and traditionally has
varied from state to state. Receiverships are involuntary judicial proceedings brought by creditors and regulators to appoint a receiver to preserve,
manage and dispose of assets located
within the state under limited circumstances – such as by mortgage holders
on defaulted mortgages and regulators
to control businesses that impact the
public interest, such as banks. Less
structured than bankruptcies and with
fewer active participants, receiverships

are often viewed as more flexible and
efficient.
The rise in the cost of business
bankruptcies has motivated creditors
to re-evaluate the state court receivership option. In July 2015, the National
Conference of Commissioners on Uniform State Laws approved adoption of
the Uniform Commercial Real Estate
Receivership Act which, while specific
to real estate receiverships, is adaptable to equity receiverships. It is expected that this law will be a template
for future state receivership statutes.
Missouri passed a uniform receivership statute in 2016, Washington
passed a comprehensive statute in
2004 and Minnesota in 2012. Since receiverships offer creditors an alternate
route to recovery, future state legislatures are likely to pass statutes that offer a viable bankruptcy option, careful
to preserve the flexibility and efficiencies of US receiverships but with more
uniformity and certainty.
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Offit Kurman is a dynamic full-service law
firm. As trusted legal advisors, they help clients to maximise and protect their business
value and individual wealth. They strive to
maintain clients’ trust in every interaction,
furthering their objectives and helping them
to achieve their goals in an efficient manner.
Joyce Kuhns delivers creative solutions to help transform financial challenges into
successful outcomes. Joyce’s
understanding of the complexities of financial and business structures and her expe-

Joyce Kuhns

rience with out-of-court resolutions, as well
as litigation at the trial through appellate
levels, enables her to provide critical strategic advice. A pragmatic problem-solver,
Joyce uses her cross-disciplinary legal skills
to meet the daily business needs of her clients and to help reshape their future.

The new EU Regulation
on insolvency proceedings
By Dr Attila Kovács
The new Regulation (EU) No. 2015/848
on insolvency proceedings will enter into
force in a few months. The new regulation is to replace Council Regulation (EC)
No. 1346/2000, which is currently in
force, in proceedings to be opened after
26 June 2017.
The new regulation amends and supplements several points of the existing
legislation in force in terms of jurisdiction.
The new EU Regulation contains the
definition of the centre of main interests
of the debtor, which is also used as the
grounds on which the jurisdiction of the

court is based in the regulation currently
in force, where it is not specified. The centre of main interests is the place where
the debtor conducts administration of its
interests on a regular basis and which is
ascertainable by third parties.
The new regulation also incorporates
the presumption that “the place of the
registered office shall be presumed to be
the centre of its main interests in the absence of proof to the contrary”, which is
familiar from the prevailing rules. However, in order to avoid “forum shopping”,
a provision is added to the new regulation providing that the presumption of
the registered office shall only apply if
the registered office has not been moved
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to another Member State within the
3-month period prior to the request for
the opening of insolvency proceedings.
The courts will have a new obligatory
task to specify the grounds on which
their jurisdiction is based in their decisions opening proceedings, and in particular whether their jurisdiction is based
on the provisions of Article 3 Paragraph
(1) or (2) of the regulation.
This provision is important because
the new regulation provides an opportunity for the debtor or any creditors to
challenge the decisions to instigate main
insolvency proceedings before a court on
grounds of international jurisdiction or
on other grounds if allowed by national
legislation.
Another change in relation to jurisdiction worth highlighting is that the
courts of the Member State within the
territory in which insolvency proceedings have been opened shall have jurisdiction for any action which derives directly from the insolvency proceedings
and is closely linked with them, such as
avoidance actions.
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clients. Kovács Réti Szegheő Attorneys
at Law has gained immersive experience
in the fields of corporate law,
mergers and acquisitions, construction law, real estate law,
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Dr Attila Kovács

Dr Attila Kovács graduated in 1996. After gaining professional experience in Hungarian and German law offices, he became
a member of Kovács Réti Szegheő, and has
been Managing Partner since 2004. He
speaks Hungarian, English and German,
and his primary areas of practice are bankruptcy law, real estate law and corporate
law.

The Plight of Creditors: A
Step in the Right Direction
By Carrie Kennedy
The Supreme Court of Canada (SCC) recently overturned
the Ontario Court of Appeal’s
decision which ranked individual privacy rights over judgment creditors’ rights relating
to sheriff sales of a debtor’s
property. A sheriff needs a
current mortgage statement
before conducting a sheriff
sale. Mortgagees, believing
mortgage statements were
protected by privacy legislation, refused to produce them.

Lower courts upheld that view, rendering sheriff sales moot against mortgaged property. The SCC held that
judgment creditors should not be required to undergo cumbersome and
costly procedures to realise on debts
and that mortgagees are not precluded by privacy legislation from disclosing mortgage statements to execution
creditors. When granting a mortgage,
a reasonable mortgagee would be
aware that the financial details of the
mortgage are publicly registered on
title and that default on unsecured
debt could result in a judgment empowering the sheriff to the mortgaged
property. The mortgage balance may
be provided to the sheriff as a matter of law and the property would be
sold to satisfy the unsecured debt.
The SCC questioned whether parliament intended to protect debtors by
preventing judgment creditors from
realising on their judgments and ultimately found that it had not. It stated:
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“ensuring access to justice requires
paying attention to the plight of all litigants” including judgment creditors.

Carrie Kennedy

commercial litigation, bankruptcy and insolvency, debt recovery, real estate litigation,
and employment. She enjoys representing
businesses, banks and individuals in these
fast-paced matters with the support of her
full service firm.

Royal Bank of Canada v. Trang, 2016
SCC 50.

Subcontractors and
Financial difficulties
Are direct payments from a
contractor’s client safe in the case
of the contractor experiencing
financial difficulties?
By Dr Angelika Baumhof
and Christian Pflaeger
If a contractor falls into financial difficulties, is it advisable to effect direct
payments from the contractor’s client
to the subcontractor?
Such direct payments may be contestable if the contractor later becomes insolvent. The German Federal High Court of Justice (IX ZR
287/14) decided on 17 December
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2015 under which preconditions
such direct payments are not contestable by an insolvency administrator:
First, a successful material performance of the subcontractor to the
contractor may not already have
occurred (e.g. if the duty of a subcontractor is to deliver and install
bridge railings, the delivery of bridge
railings to the site alone is not a
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Dr Angelika Baumhof is a partner at Jakoby Dr. Baumhof. She specialises in corporate and commercial law and contractual civil law. She started her career as a

sufficient performance. In cases of
purchase contracts or contracts for
labour and material, sufficient performance requires the handover of
the goods to the purchaser).
Second, a trilateral agreement is
needed between subcontractor,
contractor and client.
Third, a close temporal link between
the beginning of the material per-

formance and the direct payment
must exist. Fixed time periods for
such temporal links do not exist, but
court rulings vary from two weeks
up to a maximum of 30 days. Partial
billings may therefore be necessary.
The contractor’s assets then benefit
directly from an equitable consideration and the direct payment should
in general not be contestable.

Dr Angelika
Baumhof

judge at the District Court of Munich and
as a prosecutor in Munich. Since 1996 she
has been a partner at Jakoby Dr. Baumhof.
Her main field of expertise is consulting,
but she also practices litigation in all fields
of commercial and private law. Angelika
speaks German, English and French. She
is a member of the GGI Corporate, Commercial & IP Practice Group, the GGI Real
Estate Practice Group and the GGI Debt
Collection, Restructuring & Insolvency
Practice Group.

Christian Pflaeger

Christian Pflaeger is an attorney at law
who specialises in corporate and commercial law. He also has a degree as an economic lawyer. Christian joined Jakoby Dr. Baumhof after his second state legal examination.
He speaks German, English and French.

Advisory companies
represent a developing
trend in Italy
By Claudio Ceradini
There are changes afoot in the advisory world in Italy, although progress
is rather slow but steady. Up until re-

cently, the focus of almost every advisory company regardless of size was
on the specific services each company
excelled at. New developments have
ushered this more towards a product

or a service-oriented approach. To ensure this can take place, companies
that are well organised and have efficient managing direction need to
develop a strategic business develop-

ment path which will enable them to
identify what kind of professional services are needed and when.
This requirement is not unusual as
many southern European and Italian
businesses tend to be family-owned
and managed, which allows them to
have great technical knowledge but
can lead to a lack of the essential strategic sensitivity and financial experience.
Modern advisors are adapting their
approach from service-oriented to client and problem solving-oriented. Engineering or marketing work has also
begun to be included in law or tax
firms; they work as part of professional
teams to provide reliable answers at a
reasonable price for their clients.
Simultaneously, customers need
day-to-day support from a tax and legal
point of view. Accountancy, tax returns
and daily legal fulfilments such as applications and assistance are all part
of the support that small companies
require to avoid expensive mistakes.
This is not an easy thing to achieve as
it needs continual updating and consistent skill input, but doesn’t create
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the above subjects which have been published in dedicated magazines.

Dr Claudio Ceradini is the major partner
of SLT – Studi Legali e Tributari, working
in the Business and Tax department as an
auditor and a business and tax advisor. He
is also an Adjunct Professor in Economics
at Verona University. He has over 15 years’
experience in business restructuring and
M&A for both large and small companies. He has authored many articles on

immediate, broad value.
What advisory companies in Italy
need is to increase perspective and attitude. Perception makes investments
in innovation and communication possible and creates the specialised skills

needed to solve customer requests.
Attitude creates the efficiency and
rules to have a competitive machine
in place. This provides a wonderful opportunity for the future, together with
an exciting challenge.
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Order in the court!
US bankruptcy courts
release guidelines to
harmonise cross-border
insolvency proceedings
By Theresa A. Driscoll
In February 2017, the US Bankruptcy
Courts for New York and Delaware –
the two bankruptcy courts in the US
with the largest volumes of Chapter 15
filings – released guidelines for best
practices in cross-border insolvency
cases (the “Guidelines”).
The Guidelines are designed to, inter alia, (i) aid in the efficient coordination and administration of parallel
proceedings, (ii) facilitate communication and cooperation and provide
for joint hearings between courts and
(iii) benefit stakeholders by reducing
legal costs and preserving the value
of financially distressed businesses.
The Guidelines also resolve concerns
about the appropriateness of judges
communicating with each other and
promote discourse among judges.
The Guidelines assume, but do not
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Moritt Hock & Hamroff, a US commercial
law firm with offices in Long Island and Manhattan, provides a broad range of legal
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Theresa A. Driscoll, Of Counsel at
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require, the cooperation of foreign
courts. Though it is not certain that
court-to-court communication will be
favourably received by a foreign court,
the Guidelines provide the courts and
the parties in a cross-border case with
the framework for a protocol to govern the conduct of a cross-border case
in a manner consistent with the for-

Theresa A. Driscoll

her practice in the area of creditors’ rights
and bankruptcy.

eign court’s law and practice.
Given the many complexities of
cross-border cases, formal procedures
tailored to the needs of each case will
serve to provide order and aid in managing expectations for the benefit of
the courts, debtors, stakeholders and
parties in interest.
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Let us know what you think about FYI
– Debt Collection, Restructuring & Insolvency News, we welcome your feedback. If you wish to be removed from
the mailing list, please send an email
to info@ggi.com.
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