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Editorial
Dear Members
of the LDR Practice Group,

We managed to produce another LDR
newsletter this year, once again reliably
supported by Karl Friedrich Dumoulin
and the GGI staff in Zürich. I duly thank
them for this.
We have some great contributions
from a selection of our members and I
highly recommend their articles to you.
I would also like to take this opportunity to extend my thanks to them for

contributing to this newsletter.
At this juncture, I would like to inform
you all that we are organising an extraordinary practice group meeting in Miami,
Florida on 18-19 November 2016.
This will be a perfect opportunity to get
to know each other better in an informal
way and to discuss international matters
and developments of mutual interest.
Please send me an email if you are interested in attending this meeting.
I hope to see you all in good health
during the world conference in Bangkok

and/or the meeting in Florida.
Best regards to you all,
Johan F. Langelaar
Chairman of the
Litigation and Dispute Resolution
Practice Group

The Law of
Cross-Border Mediation
By Prof Dr
Renate Dendorfer-Ditges
Mediation is increasingly considered
to be a viable solution to settling crossborder commercial disputes, especially
due to its flexible approach with regard
to procedure. Nevertheless, mediation
does not take place outside the legal
sphere. Legal issues have to be resolved
which raise questions as to the applicable law in the context of cross-border
mediation.
International treaties referring to mediation, notably EU Directive 2008/52/
EC of 21 May 2008 on certain aspects of
mediation in civil and commercial matters, as well as EU Directive 2013/11/EU

of 21 May 2013 on alternative dispute
resolution for consumer disputes and
Regulation (EU) No 524/2013 of 21 May
2013 on online dispute resolution for
consumer disputes, provide no guidance regarding the applicable law for the
contractual framework of cross-border
mediation.

Mediation clause and
mediation agreement

Parties can agree on mediating their
dispute either by including a mediation
clause in a contract or by entering into a
separate mediation agreement. They may
want to utilise a set of rules provided by
a mediation organisation (e.g. ICC, AAA,

EUCON or ECDR Mediation Rules).
In all cases, the parties should expressly choose the substantive law
governing the mediation proceedings
in accordance with Art. 3 (1) Sentence
1 of the Rome I Regulation. Otherwise,
in a case concerning, for example, the
legal validity of a mediation clause, the
court will have to ascertain whether or
not there is an implied choice of law
(Art. 3 (1) Sentence 2 Rome-I) in regard of the mediation. This will lead to
uncertainties, which could otherwise
be avoided. An implied choice of law
cannot be derived from a choice of law
clause stipulated in the main contract,
because the mediation is legally autonomous. Nor can an implied choice be

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data as-

sumed to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect the personal opinion of the respective author only. We neither accept liability for nor are we able to guarantee
the content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

derived from the forum of mediation,
as the selection of forum is usually
based on merely practical considerations. As a result, a court will have to
resort to establish the law most closely
connected with the agreement (Art. 4
(4) Rome-I). To do so, the law governing the main contract, the forum, the
language of the contract or the nationality of the parties will be taken as indicators.

GGI member firm
DITGES PartGmbB
Rechtsanwälte Wirtschaftsprüfer
Steuerberater
Auditing & Accounting, Tax, Law Firm
Bonn, Germany
Prof Dr Renate Dendorfer-Ditges
E: rdd@ditges.de
T: +49 228 60460-0
W: www.ditges.de
Prof Dr Renate Dendorfer-Ditges is a Partner
at DITGES PartGmbB and has been admitted
to the German Bar and New York State Bar
Associations. Her expertise covers all areas of
dispute resolution, especially arbitration and
mediation. She also works as a Professor of
Law at DHBW Ravensburg and as Honorary
Professor at the EBS University for Economics
and Law in Wiesbaden.
DITGES is an established law firm in Bonn.
DITGES offers considerable expertise in the
areas of bank law, tax law, corporate law, labour

Mediator agreement
This has to be distinguished from the
mediator agreement, which stipulates
the rights and obligations of the parties
as well as the mediator, for example the
payment of the mediation fees. A mediator agreement regularly qualifies as a service contract and not as a contract for the
full duration of the mediation, because a
mediator is not obliged to reach the con-

clusion of a settlement. In the absence
of a chosen law, Art. 4 (1) lit b Rome I
is applicable. Thereby, a contract for the
provision of services shall be governed
by the law of the country where the service provider – in this case the mediator
– has his habitual residence. Problems
can arise if the parties opt for co-mediation and select multiple mediators. In
any case, it is also advisable to expressly
select the governing substantive law.

Settlement
agreement resulting
from mediation
Prof Dr Renate
Dendorfer-Ditges

and employment law as well as for all methods
of dispute resolution. The firm’s experienced
team is active in a number of domestic and
international organisations and supervisory
bodies, and provides services for corporate
and private clients in English and German.

By entering into a final agreement, the
parties settle their dispute amicably. The
settlement agreement is usually of dual
nature: Firstly, it contains substantive requirements pertaining to the settlement
of the dispute and the termination of the
mediation; secondly, it features a procedural dimension and aspects of enforceability. The law applicable to the substantive elements of the final agreement
should be qualified regularly throughout,
as should the main legal relationship. Of
course, the parties are also able to expressly select a different substantive law
as defined under art 3 para 1 Rome I. This
is especially useful if the two claims are
governed by different legal systems.
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The impact of Brexit
on the disputes sector
is currently uncertain
By James Cradick
Arbitration will be largely unaffected.
However, the rules by which UK courts
determine jurisdiction over, and the law
applicable to, most disputes arising between parties in the EU (contract and
tort) are determined by the application
of EU regulations.
Parallel proceedings in the courts of
more than one EU member state are prohibited where those proceedings involve
the same or related issues meaning defendants are protected from having to
contest proceedings in two separate EU
jurisdictions. Enforcement is also relatively straightforward in the EU.
If Brexit does in fact proceed, the UK
will not be bound by EU regulations. It
is currently unclear whether the UK will
continue to apply similar rules on applicable law and jurisdiction or whether we
would revert to a system similar to that
adopted in relation to disputes arising
with non-EU companies.
Law and jurisdiction clauses will remain largely unaffected and should continue to refer to UK law/jurisdiction.

GGI member firm
Thomson Snell & Passmore LLP
Law Firm
Dartford, United Kingdom
James Cradick
E: james.cradick@ts-p.co.uk
T: +44 13 22 623 700
W: www.ts-p.co.uk
James is a Senior Associate in the Commercial Dispute Resolution team at Thomson
Snell & Passmore LLP. James specialises in
international litigation and arbitration across
various business sectors and is endorsed by
the main client guides to the UK legal profes-

There may be uncertainty as to whether a contract signed pre-Brexit containing a territorial clause referring to the
EU will continue to include the UK. Such
contracts could be void on the basis that
they are unclear or inoperable. Parties

James Cradick
sion as being “proactive”, “recommended”
and a “rising star”. Established since 1570,
Thomson Snell & Passmore are a leading full
service law firm based in the South East of
England with over 200 staff, many of whom
are ranked as leading lawyers in their field.

to a contract with ill-defined territorial
clauses may be tempted to seek to terminate on the basis that the contract is
void.
We will keep GGI members updated
as the position develops.

Copyrights protection in Poland
By Magdalena Michalska
Polish Copyright Law seems to be
overly generous to the rightsholders
whose economic rights have been infringed. However, these regulations are
subject to growing criticism.

Following the decision by the Polish
Constitutional Tribunal, in cases when
the infringement is culpable, rightsholders are no longer able to claim
three times the remuneration that
would have been due in exchange for
the consent of the rightsholder to the

use of the work. Surprisingly, it is still
possible to claim two times the remuneration due in infringement cases.
This option is very favourable to the
rightsholders since they are not obliged
to prove the actual damage.
The Polish Supreme Court filed a re-

quest with the Court of Justice for a preliminary ruling regarding the interpretation of Article 13 of the Enforcement
Directive, in particular whether granting
damages as a lump sum (two or three
times the appropriate remuneration)
is permissible given that the Directive
stipulates that its aim is not to provide
punitive damages (Case C-367/15).
The question is also whether the
award of damages as a lump sum is
in line with the spirit of Article 3 of the
Enforcement Directive which expressly
stipulates that measures, procedures
and remedies provided by the Member
States shall be fair and equitable and
proportionate.
The Court of Justice has not ruled
on the case yet. However, its decision
will be of great importance for Polish
copyright law.

GGI member firm
Sójka Maciak Mataczyński Adwokaci sp.k.
Law Firm
Warsaw, Poland
Magdalena Michalska
E: magdalena.michalska@smmlegal.pl
T: +48 22 10 10 430
W: www.smmlegal.pl
Magdalena is a Senior Associate in the Intellectual Property & Litigation Department at
Sójka Maciak Mataczyński Adwokaci sp.k.
Magdalena specialises in litigation relevant
to employment law and personal rights,
cases of unfair competition and infringements of trademarks. Magdalena represents
clients in IT projects, drawing up
and negotiating

Magdalena
Michalska

agreements on software implementation,
licence agreements, service agreements and
software escrow agreements. Sójka Maciak
Mataczyński Adwokaci Sp.k is recognized
as one of the top firms in Poland having
achieved 12th place in the most prestigious
ranking of Polish law firms.

Three reasons to outsource
your legal department
By Jonathan R. Wachs
Across the globe, outsourcing various departments has become part and
parcel of conducting everyday business.
Here are three reasons to outsource
your legal department:
1. A customised arrangement. When
outsourcing, you can integrate a fullservice regional law firm to meet the
specific needs of your business, budget and schedule. This functionality
enables your organisation to receive
effective legal services, on your own
terms.
2. Targeted expertise. Attorneys typically
concentrate their practices on one or
two areas of law because each area
requires in-depth detailed knowledge
of specific cases, procedures and/or
regulations. In addition, practitioners

...next page

GGI member firm
Offit Kurman
Law Firm
Maple Lawn, MD, USA
Jonathan R. Wachs
E: jwachs@offitkurman.com
T: +1 410 209 6400
W: www.offitkurman.com
Jonathan R. Wachs is the leader of the firm’s
Intellectual Property Group and an accomplished business lawyer, having successfully
negotiated and completed several multi-million dollar business transactions. He also comanages the firm’s New Paradigm
Counsel, delivering customised and
cost-effective outsourced legal counsel to businesses.
Offit Kurman is the trusted legal advisor to clients across the globe. As a

Jonathan R. Wachs

full-service law firm, they help maximise and
protect business value and individual wealth,
by consistently striving to further their clients’ objectives and helping them to achieve
their goals in an efficient manner.
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should keep abreast of new developments in the law and pending legislation. Leaving these tasks to one or
two in-house attorneys can lead to
decisions with unintended outcomes
and, more often than not, mistakes.
Outsourced legal departments combine the collective knowledge that

private firms offer with proactive
counselling and guidance.
3. Cost efficiency. Base salaries for inhouse counsel can end up costing
businesses hundreds of thousands
of dollars. When you outsource your
legal department, you determine the
scope and budget of a project before

committing to an engagement. There
are no surprise fees or billable hours.
When you no longer need the support of an outsourced legal department, you can part ways, secure in
the peace of mind that you will not
have to bear the costs of a continuing
salary or retainer agreement.

Which forum is the most appropriate?

Trademark litigation
proceedings: TTAB or
District Court?
By Belinda D. Jones
When faced with a trademark dispute
in the United States, the first and most
critical decision a litigant needs to make
is the forum in which to proceed. While
there are many factors to consider when
deciding whether to proceed before the
Trademark Trial and Appeal Board (TTAB)
or a federal district court, there are two
dispositive questions to bear in mind.

Is the contested trademark currently in use?
Under the Lanham Act, a trademark
infringement or dilution claim requires
actual or imminent infringement or dilution of existing rights. Therefore, if an application for a trademark has been filed
on an intent to use basis and use cannot
be established, the TTAB is the permissible forum. To proceed, the party opposing the registration of a trademark must
file a Notice of Opposition in a timely
manner, stating the basis of opposition,
including likelihood of confusion and/or
dilution.

GGI member firm
Christian & Barton LLP
Law Firm
Richmond, VA, USA
Belinda D. Jones
E: bjones@cblaw.com
T: +1 804 697 4100
W: www.cblaw.com
Belinda D. Jones is a partner in Christian &
Barton’s Intellectual Property and Litigation
departments. She represents clients in intellectual property matters before the United
States Patent and Trademark Office, federal
courts and the Trademark Trial and Appeal
Board. Her commercial litigation practice
focuses on healthcare matters, tort, product

What is the
relief sought?
Assuming use, a party must next determine the relief sought. If a party seeks
monetary damages recoverable under
the Lanham Act, including profits, costs
and fees, those claims must be litigated

Belinda D. Jones

liability claims and financial services disputes.

in a federal district court. Furthermore,
if a party wishes to obtain an injunction
to prevent use of a contested trademark
pending resolution of the dispute, the
only appropriate forum is the federal district court. These answers will permit a
trademark litigant to choose the appropriate, and in some instances, required forum for resolution.

Revolutionary orientation of the Italian Constitutional Court

State immunity from
the jurisdiction and
protection of human rights
By Prof Stefano Loconte
and Eugenia Notarangelo
We will focus on the changes in the
application of the custom principle of
state immunity in international law,
further to a decision by the Italian Constitutional Court No. 238 of 2014, with
which the Courts of Florence and Piacenza have complied in their judgments
dated 6 July and 15 September 2015.
The Italian courts have acknowledged the compensation for damages
to people who suffered an infringement
of their “sacred” fundamental rights
during World War II, having being subject to deportations, and forced labour.
To date, this principle has been preserved by the International Court of
Justice in its decisions, such as in the

GGI member firm
Loconte & Partners,
Studio legale e tributario
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary
& Estate Planning, Law Firm, Tax
Bari, Italy
Prof Stefano Loconte
E: stefano.loconte@studioloconte.it
Eugenia Notarangelo
E: eugenia.notarangelo@studioloconte.it
T: +39 080 572 2880
W: www.loconteandpartners.it
Stefano is the Founder and Managing Partner of the firm. He was admitted to the Italian Bar and has rights of audience/representation before the Italian High Court. He
is a Law and Tax Consultant at the Ministry

judgment dated 3 February 2012. In addition, Germany has defended itself by
using the principle, invoking its lack of
jurisdiction.

In a “revolutionary” interpretation,
the Italian courts have stated that it
is necessary to “refine the principle of
state immunity to better take fundamental rights into account, such as in
event of an international crime having
been committed” because in that case,
it would violate the principle of human
dignity (Articles 2, 24 of the Italian Constitution).
We can confirm that the Italian Constitutional Court seems to be going
down the path of narrowing the principle immunity in favour of stronger protection of fundamental human rights.
In this sense, if this orientation was endorsed by judgements of other courts,
the precedent would become impertinent and a new one would have to be
determined.

Prof Stefano
Loconte

of Labour. Prof Loconte, was appointed
counsel to the Chair of the VI Permanent
Commission - Finance of the Italian Chamber of Deputies - Hon. Maurizio Bernardo
in order to coordinate the working group
on taxation of trust and Islamic finance.
Eugenia is Junior Associate in the corporate department at Loconte & Partners.
She focuses on civil litigation and international law and is author of several articles

Eugenia
Notarangelo

published in newspapers and specialist
magazines.
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Underutilised bankruptcyrelated defences
By Clayton G. Kuhn
Every litigator should complete a
bankruptcy check for each party at the
outset of a case. Most litigators are familiar with the “automatic stay” which
bars collection activities against a
bankrupt party or their assets until
the proper order is obtained from the
bankruptcy court. However, this only
represents part of the analysis. The
bankruptcy filings may also provide
defence against a party asserting a
claim against your client. Upon filing
for bankruptcy protection, all of the
debtor’s assets become part of the
bankruptcy estate and the debtor is
obliged to fully and truthfully disclose
all assets. If the debtor fails to properly disclose a claim, they may be barred
from later asserting the claim on the
basis of lack of standing and judicial
estoppel.
While the analysis varies according
to which chapter of the bankruptcy
code a debtor files under, a debtor
cannot generally file and pursue a lawsuit for his own benefit. Furthermore,
if the debtor is able to obtain a benefit from the bankruptcy court without

GGI member firm
Sandberg Phoenix & Von Gontard P.C.
Law Firm
St. Louis, MO, USA
Clayton G. Kuhn
E: ckuhn@sandbergphoenix.com
T: +1 314 231 3332
W: www.sandbergphoenix.com
Clayton G. Kuhn is a Shareholder of Sandberg Phoenix & von Gontard in St. Louis,
Missouri. He specialises in banking and
creditors’ rights litigation, trust and estate
litigation, and bankruptcy-related litigation.
He helps defence counsel across the country to understand the
impact of bankruptcy on
their cases and has travelled coast to coast to at-

properly disclosing the claim, then the
debtor should be estopped from later
asserting that they have a valid cause
of action. This requires a multi-faceted and detailed analysis which varies
by jurisdiction. We have had great success across the United States in State,

Clayton G. Kuhn

tend court for bankruptcy-related motions.
With more than 110 attorneys across seven
offices, Sandberg Phoenix’s work is concentrated in the areas of Business, Business
Litigation, Health Law and Products Liability.

Federal District, and Bankruptcy
courts in asserting these defences to
defeat claims and to leverage favourable settlements. We are happy to discuss these defences in more detail in
order that you can better support your
clients.

International witnesses in
Australian court proceedings
By Andrew Lacey
In Australia, witness evidence is
usually given in written form, known as

affidavit evidence. Affidavit evidence is
exchanged between the parties prior to
trial and is relied on at trial as evidence
in the proceedings.

That being said, it is not uncommon
for critical witnesses to be called on to
attend trial for the purpose of cross-examination on the basis of their written

(affidavit) evidence. Furthermore, if a
witness refuses to provide evidence,
the Court may order that witness, by
way of a subpoena, to attend the trial
to provide oral testimony.
Given the global nature of today’s
business dealings, it is becoming increasingly common (particularly in
commercial cases) for key witnesses to
be overseas when the case goes to trial. In recent years, the Australian court
system has developed procedures to
accommodate the giving of evidence
by ‘international witnesses’.
Whilst these procedures differ in
each jurisdiction within Australia, generally speaking an application can be
made for an overseas witness to give
evidence in a foreign country via an authorised video link. These applications
are not automatically granted by the
Court, and can be opposed by any party
to the proceedings. The Court will only
permit the use of video link if it is satisfied that this will not adversely impact
the proper course of justice.

GGI member firm
McCabes
Law Firm
Sydney, Australia
Andrew Lacey
E: a.lacey@mccabes.com.au
T: +61 2 9261 1211
W: www.mccabes.com.au
Insolvency, restructuring and turnaround
issues are inextricably multi-faceted. At McCabes they work closely with clients, their
financial advisors and key staff to identify
the key issues and their desired commercial objectives so that suitable strategies
can be developed and implemented. Their
clients benefit from our multi-disciplinary
specialists, in areas such as commercial
and transactional law, litigation and dispute resolution and employment and

McCabes has regularly (and successfully) called on the support of GGI
member firms (in Asia and Europe) to

Andrew Lacey

our success and reputation reflects their
cohesive, pragmatic and outcome-focussed
approach. McCabes was awarded the GGI
XLNC award for 2014 as member firm of the
year.

facilitate international witnesses giving
evidence in Australian court proceedings.

How to quash multi-billion
US dollar arbitration awards?
By Michiel Teekens
The ongoing battle between Yukos et al. and the
Russian Federation has
reached new heights in
light of The Hague District Court’s judgement
of 20 April 2016, which
quashed the earlier arbitration awards ordering
the Russian Federation to
pay USD 50 billion. The
Dutch court ruled that it is
ultimately a matter for an
ordinary court to decide

...next page
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whether or not a valid arbitration agreement is in place and does not restrictively assess that question. Art. 45 of the
Energy Charter Treaty (ECT) determines
that each signatory agrees to the provisional application pending its entry into
force “to the extent that such provisional application is not inconsistent with
its constitution, laws or regulations”.
The Dutch court finds that this wording
necessitates an assessment of whether
or not the provision in each separate
article of the ECT is contrary to the constitution or other legislation of the state
involved. The Dutch court’s examination concluded that a legal provision is
required in order to subject the Russian
state to arbitration. This would require
the approval (ratification) of the Russian parliament. Such provision does
not exist and the Russian legislature
has not ratified the ECT. For this reason
the Dutch court squashed the arbitration awards. Critics expect reduced use
of arbitration proceedings if the Dutch
court’s current legal approach is upheld
in appeal proceedings, because formal

GGI member firm
TeekensKarstens advocaten notarissen
Law Firm
Leiden, The Netherlands
Michiel Teekens
E: teekens@tk.nl
T: +31 71 535 80 00
W: www.tk.nl
Michiel Teekens, attorney at law at TK,
Chair TK International, member of the international team Civil Litigation & LDR.,
as well as an active participant at the
GGI EasyMeets. He is also a member of
the Litigation & Dispute Resolution Practice Group. GGI made it possible for him
to take part in the Global Village on the
Move 2012 program.
TeekensKarstens advocaten notarissen
(TK) is a full service Dutch law firm with
extensive experience in the field of inter-

defences concerning competence in arbitration will most likely result in ongoing court proceedings after obtaining a

Michiel Teekens
national law. TK established specific international teams to provide international
clients tailor-made services and information. For more information visit: http://
tk.nl/en/

‘final’ arbitration award. It is worth reading the translation of the ruling: Click
here!

Silence is golden –
obligation to secrecy beats
attribution of knowledge
By Dr Angelika Baumhof
and Kristina Bauer-Hofstetter
A third party is not liable for information one of its employees has received as a member of a supervisory
board in a German stock company. The
German Federal Court recently ruled
that such knowledge received as a
member of the supervisory board is to
be kept secret and cannot be brought
to the attention of a third company in
which the member of the supervisory

board is employed (26 April 2016 - XI
ZR 108/15).
In one specific case, an authorised
officer of a bank was a member of the
supervisory board of an asset management firm. As the firm was insolvent,
investors tried to hold the bank which
held their securities account responsible for inadequate performance of
the asset management firm. They were

GGI member firm
Jakoby Dr. Baumhof
Auditing & Accounting, Tax, Law Firm,
Advisory, Corporate Finance
Ebersberg, Germany
Dr Angelika Baumhof
E: angelika.baumhof@jakoby-baumhof.de
Kristina Bauer-Hofstetter
E: kristina.bauer@jakoby-baumhof.de
T: +49 80 92 85 25 90
W: www.jakoby-baumhof.de
Dr Angelika Baumhof is Partner at Jakoby Dr.
Baumhof. She specialises in Corporate and
Commercial law and Contractual Civil law.
She started her career as a judge at the District Court of Munich. She has been Partner
at Jakoby Dr. Baumhof since 1996.

arguing that the bank had knowledge
of the breach of obligations and were
therefore liable, on account of the fact
that an authorised officer of the bank
was member of the supervisory board
of the asset management firm and that
this had been discussed by the supervisory board. The claim was rejected by
the Federal Court.
The Federal Court ruled that the ob-

ligation to secrecy has to be observed
by the members of the supervisory
board vis-à-vis all persons which are
not members of the same supervisory
board and therefore any knowledge received as a member of a supervisory
board cannot be attributed as known
to any third companies for which the
board member also works for or has
been delegated by.

Dr Angelika
Baumhof

Kristina Bauer-Hofstetter is an international
corporate and commercial lawyer. She advises clients as well as practising as a litigator. Kristina joined Jakoby Dr. Baumhof after
wide-ranging employment in international
corporate law firms.
Jakoby Dr. Baumhof is a medium-sized interdisciplinary company in the South of Germany, with offices in Rothenburg ob der Tauber,

Kristina
Bauer-Hofstetter

located in Northern Bavaria, and Ebersberg
near Munich.

A focus on the formal prerequisites

A checklist for lawyers
working with the New York
Convention 1958
By Matteo Zanotelli

Art. IV of the New York Convention
burdens the party seeking recognition
of a foreign arbitral award with the filing of a copy of the award, duly authenticated (or a duly certified copy), as well

as a copy of the original agreement (or
a duly certified copy).
However, the aforementioned prerequisites have not been accurately transferred into articles corresponding to the
regulation of the procedure for the recognition of foreign arbitral awards, as

disciplined by the Italian Code of Civil
Procedure (It. C.c.p.).
In particular, art. 839, subsection II
of It. C.c.p. reads that “the applicant
shall submit the original award or a duly
certified copy thereof, together with the
arbitration agreement, or equivalent
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document, in original copy or duly certified copy thereof”.
In Civil Procedure Code the Italian
legislator has suppressed the prerequisite (specifically provided for in the
New York Convention 1958) for an application of recognition of a foreign arbitral award to be accompanied by the
submittal of the original award, duly
authenticated (i.e. rendered in the form
of a public document or private agreement, authenticated by a public official
authorised to do so).
There appears to be, a conflicting
conflict of rules: the first (art. IV (a) of
the New York Convention) has a conventional nature and is transposed into
the national system through domestic
law; the second (art. 839 of the C.c.p.) is
a direct emanation of the State.
Italian case law overcame the regulatory conflict by prioritising the New York
Convention rules, deemed self-executive.
This ruling seems relevant, as the
same issue has been noticed in other
jurisdictions, and it constitutes an important guideline for all who wish to ap-

GGI member firm
SLT Strategy Legal Tax
Auditing & Accounting, Tax, Advisory
Corporate Finance, Fiduciary
& Estate Planning
Verona, Italy
Matteo Zanotelli
E: matteo.zanotelli@slt.vr.it
T: +39 045 806 51 51
W: www.slt.vr.it
Matteo Zanotelli is Lawyer in Verona (Italy) and Senior Partner of the firm SLT. He
focuses on assistance to companies and
other economic operators, mostly handling insolvency procedures and international trade law and banking law matters.
He specialises in international contract
consultancy and drafting, operations of
company reorganization and internationalization, international litigation, ADR

ply for recognition of a foreign arbitral
award in Italy.
A selection of the case study, as well
as a copy of the checklist handed over

Matteo Zanotelli

and banking litigation. He’s a published
author and a speaker at events of scientific and academic nature.

during the Dispute Resolution Practice
Group at GGI Italian Business Summit 2016, may be requested via email
(matteo.zanotelli@slt.vr.it).

Jurisdiction and forum non conveniens:

Importance of
determining the relevant
body to take a lawsuit
By Francis P. Donovan
and Jean-Philippe Bolduc
As part of a bailout provided by the
Canadian government to General Motors during the 2008 financial crisis,
over 200 GM dealerships were closed,
with GM offering dealers compensation pursuant to Ontarian wind down
agreements. A class action was filed

in Ontario, alleging that the firm Cassels Brock and Blackwell LLP gave
negligent legal advice to the dealers.
Cassels Brock added 150 Canadian law
firms, which had also given dealers
advice pursuant to the agreements, as
third party defendants.
Many non-Ontario law firms filed
motions to dismiss the claims, arguing that they were not residents of

Ontario, did not do business there
and that the Ontario Courts ought to
decline jurisdiction based on forum
non conveniens. These motions were
dismissed by the Supreme Court of
Canada, which found a real and substantial connection between the wind
down agreements and the third party
claims justifying Ontarian jurisdiction. The Court noted that forum non

conveniens is not concerned only with
fairness to the party contesting jurisdiction but also with efficiency and
convenience of the proceedings.

GGI member firm
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Francis P. Donovan
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E: jpbolduc@ravinskyryan.com
T: +1 514 866 3514
W: www.ravinskyryan.com

This case illustrates that the determination of the relevant body to take
a lawsuit is an international issue of
prime importance to domestic litiga-

tion in a federal state such as Canada
as well as the weight given to considerations of efficiency of the legal process.

Jean-Philippe
Bolduc

Francis P.
Donovan

Francis P. Donovan and Jean-Philippe
Bolduc are litigators at Ravinsky Ryan Lemoine, a reputable Canadian law firm which
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