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Diary
Upcoming GGI International
Taxation Practice Group (ITPG)
meetings:
➜ 20 October 2016
		 GGI ITPG Meeting
		Bangkok, Thailand
➜ 2-6 March 2017
		 GGI ITPG Global Tax Summit
		Schladming, Austria
➜ 7 April 2017 (TBC)
		 GGI ITPG Meeting
		Naples, Italy
➜ 11 May 2017 (TBC)
		 GGI ITPG Meeting
		Brussels, Belgium
➜ 22 June 2017 (TBC)
		 GGI ITPG Meeting
		Vancouver, Canada
➜ July 2017 (TBC)
		 GGI ITPG Meeting
		 Santiago de Chile, Chile
➜ 7 September 2017 (TBC)
		 GGI ITPG Meeting
		Tokyo, Japan
➜ 19 October 2017
		 GGI ITPG Meeting
		Vienna, Austria

tbc = to be confirmed

Editorial
Dear Readers,
30 years ago I entered the field of International Taxation. As us oldies tend
to say, “Those were the good old days”.
And in one way they really were. You could
pretty much drive a tax planning bulldozer
through the legislation and it would come
up against no resistance. There were no
due diligence or money laundering issues.
Tax legislation was hopelessly behind the
times in terms of dealing with cross-border tax planning. “Offshore” jurisdictions
had no reporting requirements. And tax
authorities in “onshore” jurisdictions had
little appetite or means to pursue blatant
tax avoidance (or, dare I say it, evasion)
schemes and structures designed to exist
for no reason other to reduce or eliminate
tax liability. How easy it was back then
to impart tax advice knowing the advice
would work with minimal interference
from the respective taxman.
Roll forward to 2016. The tax world is
dominated by BEPS, the Panama Papers
revelations (which at the time of writing
seem to have slipped out of media focus
somewhat), and information exchange
on an unprecedented scale. Almost overnight, we international tax advisors are
being faced with a raft of new challenges.
These are seriously testing our ability to
think laterally to enable us to “do better”
for our clients in terms of tax mitigation.
All of this makes GGI, and especially us
at the International Tax Practice Group, an
invaluable tool in enabling us to “fight the
good fight” in order to optimise our clients’ tax affairs. Our conference meetings,
annual “winter” tax meeting and communications such as the GGI Insider and
this very newsletter are highly important
forums to enable us to exchange valuable

cross-border information and ideas, and
to foster the important relationships we
need to provide our services effectively.
This edition of FYI GGI ITPG News has
a truly international feel and we would like
to thank our contributors from all around
the world. Our lead article is offered by
Sergio Guerro from GGI member firm
Guerrero y Santana, S.C Mexico, who is
also Chairperson of the ITPG Latin America. Guerrero y Santana are the sponsors
of this edition of the ITPG Newsletter and
we thank Sergio and his firm warmly for
this. Other articles come from as far away
as the Dominican Republic and Germany,
South Africa and China, the UK and Nigeria, the USA and the Netherlands. Our
appreciation to all our contributors. I am
sure that the following pages will contain
lots of interesting information from our
experts around the world.
I hope that you enjoy reading this issue.
Graham Busch
Global Vice Chairman
of the International Taxation
Practice Group

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data as-

sumed to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect the personal opinion of the respective author only. We neither accept liability for nor are we able to guarantee
the content. This publication is for GGI internal use only and intended solely and exclusively for GGI members.

Tax discrepancy in
Mexico and beyond:
what you need to know
By Sergio Guerrero Rosas
The word “discrepancy” itself has
many negative connotations: uneven,
unequal, possibly even unfair. Indeed,
this is how it is considered in tax terms.
So tread with caution, treat it with a
healthy dose of respect, and, most importantly of all, be aware of the significant risks that tax discrepancy carries.

What is tax
discrepancy?
Tax discrepancy refers to the difference that occurs when a taxpayer is
shown to have paid out more in expenditure and investment than they have
declared in income within the same tax
year. The implication here is that some
income has not been properly reported,
a matter that has gained in importance
in recent times for both businesses and
individuals.

How do the
authorities view it?
As far as the tax authorities are concerned, tax discrepancy is not only a sign
of additional wealth, but also of a lack of
control. It shows a lack of discipline regarding income and spending, and it will
be assumed by the authority that the taxpayer has omitted certain revenues from
their declarations.

Why has it become
a bigger issue
in recent years?
In a nutshell, the tax authorities are
getting better at what they do. Digital evidence is easier to record, trace and calculate than any paper trail, and with so many
resources now available to them, authorities are much more efficient and accurate

in their investigations into outgoings.
Empowered by a series of reforms and
motivated by the will to combat money
laundering, profit shifting and tax evasion
– as well as to preserve the integrity of the
tax systems themselves – tax authorities
are supported by a network of automated
systems that are in constant operation.
Access to a host of databases, and
reporting from financial institutions and
other third parties, means that all kinds of
payments can be taken into account that
previously might not have been recorded.
Credit card payments in particular allow
authorities to view spending on travel,
clothes, furniture, cars, boats, jewellery
and more – and all with relative ease.

What are the
consequences? Tax!
The taxpayer will be notified of their
new tax debit balance, which will include
all the respective recalculations, surcharges and related fines. In Mexico, this must
be paid or guaranteed within 30 days of
that notification, or the taxpayer will have
to go to court.

Penalties
El Código Fiscal de la Federación (the
Federal Tax Code in Mexico) establishes
that tax discrepancy offenders will be
sanctioned with the same penalties as
those who commit tax fraud. This means
that, in Mexico, a proven case of tax discrepancy could bring a prison term of
anything from three months to nine
years.
...next page
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Overview and
recommendations
We must accept – and absorb – the
fact that the automated systems of tax
authorities allow them to follow up tax
discrepancies with relative ease. Just
one touch of a keyboard is enough to reveal inconsistencies between declared
income and expenditures. Because of
this, it is difficult to imagine that anyone
could easily escape this far-reaching tax
procedure.
For this reason, we strongly recommend that taxpayers take great care to
maintain control of their expenses, especially electronic transactions, while
remembering that it is necessary to declare all income including donations,
loans and inheritances. With this kind
of prudency, our clients and partners
can be confident of avoiding any risk of
tax discrepancy, and the threat of being
investigated, charged or sentenced.

GGI member firm
Guerrero y Santana, S.C.
Auditing & Accounting, Tax,
Law Firm, Advisory, Corporate Finance
Tijuana, Baja California, Mexico
Sergio Guerrero Rosas
E: sguerrero@guerrerosantana.com.mx
T: +52 33 3120 0538
W: www.guerrerosantana.com.mx
Sergio Guerrero Rosas, Managing Director at Guerrero y Santana, has over 20
years’ experience advising companies
from SMEs to multinationals, as well as
individuals, on tax and estate planning.
He is also the Chair of International Taxation Practice Group Latin America and
Global Vice Chairperson of the Trust
& Estate Planning
Practice Group.
Guerrero y Santana
S.C. provides its

Sergio
Guerrero Rosas

clients a wide range of accounting, legal
and consulting services. The firm makes
comprehensive evaluations of its clients’
businesses and draws on the expertise of
its professionals to offer the best solution
available.

Changes in
UK taxation of foreign
trades in UK real estate
By David J. Kidd
The UK government has made proposals which will tax persons dealing
in or developing UK land, regardless of
whether they are resident in the UK or
not.
That in itself is not significant. Nonresident persons trading in UK land
are already subject to UK tax, if – as
will typically be the case – they intend
to trade in the UK.
The proposals go further and seek

to tax trading profits, even if there is
no permanent establishment in the
UK. Until now, a foreign resident in a
treaty jurisdiction would rely upon the
business profits article which would
specify that taxation rights were reserved to the home state where there
was no permanent establishment.
This was particularly relevant in relation to the treaties with the Channel
Islands, which had no immoveable
property articles. This is all now rendered invalid.
The UK tax authorities have re-negotiated the treaties with the Channel
Islands. These now give the UK the
right to tax income derived from immoveable property and gains from its
alienation. The majority of the UK’s
other treaties have similar articles.
This, of course, raises issues as to
the application of the immoveable
property and gains articles where business profits are involved. Does income
from immoveable property include
trading profits from its sale? Does the
gains article class trading profits and
sales of land as stock? These questions
will require consideration.
The new charge goes further. Func-

GGI member firm
Citroen Wells Chartered Accountants
Auditing & Accounting, Tax, Advisory,
Corporate Finance, Fiduciary & Estate
Planning
London, United Kingdom
David J. Kidd
E: david.kidd@citroenwells.co.uk
T: +44 20 7304 2000
W: www.citroenwells.co.uk
Citroen Wells’ partners include specialists with years of practical knowledge assisting our international clients. We offer
a range of accounting, tax, financial and
business services
with an emphasis
on high quality.
Senior tax partner
David J Kidd handles a wide range

tions associated with a development
undertaken by a second company
which does not own land will come
within charge if the companies are
connected.
The charge bites yet deeper. Share-

David J. Kidd
of domestic and international issues. As
well as being a Chartered Accountant, he
is a member of the Chartered Institute of
Taxation.

holdings deriving at least 50% of
their value from UK land may also be
charged. This means that in future,
share sales in ostensibly investment
companies holding UK land will require examination for tax exposure.

Important tax rules and tax
incentives for foreign investors
in the Dominican Republic
By Fabio J. Guzmán Ariza
Dominican tax law is mainly territorial: taxes are collected on income
from Dominican sources or on income
received by Dominican residents from
sources abroad. The Dominican Constitution treats foreign and local in-

vestors equally under the law.
The main taxes affecting businesses in the Dominican Republic are:
Income tax and capital gains tax:
27% flat rate for all business entities; 0-25% for all natural persons
Dividends: 10% flat rate
VAT: 18% on the sale and import of

most goods and services.
Real estate tax for natural persons: 1% per year, the first USD
150,000.00 are exe mpt
Tax on company assets: 1% per year,
constitutes a tax credit toward income tax

...next page
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The most important anti-avoidance
rules are a general provision based on
the concept of substance over form as
well as extensive transfer pricing rules
modelled on guidelines issued by the
OECD. There are only two double taxation treaties in place: one with Canada
(for income tax) and one with Spain
(for income and capital gains tax).
Companies operating in free zones
function in a nearly free trade environment and benefit from considerable
tax exemptions (income, dividends,
value added tax, import duties, etc.)
for renewable 15-year periods. Companies established and operating in free
zones on the border with Haiti are entitled to additional benefits.
Investors in the tourism sector benefit from various tax exemptions, from
import duty exemptions to 15 years
general tax exemption (exempt dividends; applies to most taxes). Favourable tax treatment is also available for

GGI member firm
Guzmán Ariza
Law Firm
Santo Domingo, Dominican Republic
Fabio J. Guzmán Ariza
E: fabio@drlawyer.com
T: +1 80 9255 0980
W:		www.drlawyer.com
Fabio J. Guzmán-Ariza is the managing
partner of Guzmán Ariza law firm. A graduate of MIT and the PUCMM law school
in the Dominican Republic (summa cum
laude, 1981) and a former professor of
Civil Law and Dean of the Law Faculty at
the Universidad Católica Nordestana, Mr
Guzmán Ariza has assisted international corporations and individu-

investments in the renewable energy
sector and the film industry, as well as

Fabio J.
Guzmán Ariza
als on Dominican legal issues for more
than 35 years. He is presently one of the
most important authors on the Dominican legal system, especially in the fields
of real estate law, litigation, company law
and legal drafting.

for foreign investors (minimum USD
200,000) and retirees.

New U.S. model treaty
By Stanley C. Ruchelman
GGI member firm
Ruchelman P.L.L.C.
Law Firm
New York City, NY, USA
Stanley C. Ruchelman
E: ruchelman@ruchelaw.com
T: +1 212 755 3333
W: www.ruchelaw.com
Stanley C. Ruchelman is the founding member of Ruchelman P.L.L.C. He leads a team
that provides a broad range of tax planning
and legal services required in cross-border
transactions. Areas include B.E.P.S. compliance, transfer pricing, F.A.T.C.A., C.F.C.

Stanley C.
Ruchelman
rules, treaty planning, and preparation of
acquisition documentation. Clients include
non-U.S. individuals and foreign corporations operating or investing in the U.S.,
foreign financial institutions doing business in the U.S. through branches, and
U.S. individuals,
corporations, and
financial institutions operating or
investing abroad.

In February, the USA published the
2016 Model Treaty, on the basis of which
all treaty negotiations are initiated. Several notable provisions are:
An attack on special tax regimes providing attractive tax for interest, royalties, and guarantee fees. These
regimes eliminate the need for backto-back payments.
A commitment to renegotiate a treaty
when changes are made to the domestic law of a treaty partner that affect the
treaty’s allocation of benefits between
the parties.
A tightening of the limitation of benefits (LOB) article that may prevent a
group based in one country from investing in the U.S. through affiliates
engaged in a similar business in a treaty partner jurisdiction.

An expanded derivative benefits provision when a treaty resident company is
owned by an individual resident in another country that has a treaty with the
U.S. providing equivalent withholding
tax rates for intercompany dividends.
A denial of treaty benefits when a U.S.
business moves to a country that has
an income tax treaty with the U.S.
Mandatory arbitration of disputes be-

tween the competent authorities.
An attack on splintered operations dividing a long-term project into small
pieces carried on by related parties to
avoid creation of a P.E.
A full explanation of the 2016 Model
Treaty appears in the March edition of Insights, the monthly newsletter of Ruchelman P.L.L.C., which can be found here!

Aspects of
German tax treatment
of cross-border loans
By Ralf Kammer
Cross-border loans are subject to
special German rulings and intensive
audits by tax authorities. With regard

GGI member firm
Muth & Partner
Wirtschaftsprüfer Steuerberater
Rechtsanwälte mbB
Advisory, Auditing &
Accounting, Corporate Finance,
Law Firm, Tax
Fulda, Germany
Ralf Kammer
E: ralf.kammer@muth-partner.de
T: +49 661 9736 0
W: www.muth-partner.de
Ralf Kammer is a certified auditor, tax consultant and lawyer under German professional
law. He is partner in Muth & Partner mbB
and keeps a master degree in international
taxation, granted by
the University Hamburg. He specialises
in international tax

to interest connected to loans, a complex thin capitalisation rule is applied.
This rule affects only a small number
of cases, as the interest payments can
exceed the interest income of a taxpay-

Ralf Kammer
law and VAT.
Muth & Partner mbB is a multidisciplinary
partnership of auditors, tax consultants and
lawyers with three offices in the heart of Germany (headquarters in Fulda). With 100 employees including 26 professionals, the partnership offers a wide range of services in the
areas of audit, tax and law consultancy.

er by EUR 3 million per year. Further,
since 2008, expenses connected with
loans between related corporations
cannot be deducted for tax purposes.
In respect of loans granted by German taxpayers to foreign related parties, the tax authorities are applying the
arm’s length principle. This principle
shall not only be applied to the relevant
interest rate, but to the whole bundle
of contractual regulations of the loan
agreements (e.g. securities). This is
especially relevant for waivers or writedowns to fair value. However, the Federal Tax Court decided recently that the
arm’s length principle shall only apply
to the interest rate. As a consequence,
expenses caused by the write-down of
loans which have not been contracted
in line with the arm’s length principle
may lead to a tax deduction. The tax
authorities are appealing this decision
and the government plans to put in
force rules to support the tax authorities’ approach, which shall apply to
all open cases. Therefore, a German
tax adviser should be contacted when
the concluding or waiving of loans is
planned or in case of a write-down.
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BEPS implementation in the Netherlands:

Transfer pricing
documentation and
country-by-country reporting
By Robin de Raad
As a result of BEPS Action 13, The
Netherlands released tax law regarding transfer pricing (TP) documentation on January 1 2016.
Under the new legislation, multinational enterprises (MNEs) with a
minimum consolidated turnover of
EUR 50 million will have to deal with
a three-tiered approach to TP documentation: master file, local file and
country-by-country report.
SMEs have less comprehensive
requirements with regard to TP documentation. At least the Dutch administration should state how the

GGI member firm
ZIRKZEE GROUP
Advisory, Auditing & Accounting,
Fiduciary & Estate Planning, Tax
Noordwijk, The Netherlands
Robin de Raad
E: rderaad@zirkzeegroup.com
T: +31 71 572 49 65
W: www.zirkzeegroup.com
Robin de Raad is a registered tax advisor with
an eye for innovative tax solutions for companies and individuals.
Zirkzee Group is the professional partner
for financial and fiscal matters. As a proactive, critical and reliable partner, they offer a
one-stop shop for all financial, taxation and administrative matters to
individuals, small and medium-sized
enterprises active in both the profit
and non-profit sectors. As a top 75

intercompany transactions are determined to be at arm’s length.

Master file
and local file
Dutch members of a MNE group
should have a master file and local file
available at the level of the Dutch entity when filing the corporate income
tax return. The master file should provide an overview of the MNE group
business, including but not limited to:
The nature of business activities;
An overview of the supply chain for
group’s five largest products;
The general TP policy.
The local file provides information
relevant to the TP analysis of intercompany transactions between the
Dutch entity and its foreign group
companies.

Robin de Raad
accountancy and tax law firm in The Netherlands, they enable their clients to focus on
their core business. As one of the few firms
in The Netherlands, the tax authorities allow
them to implement and use the 30% rule immediately based on professional judgment.

Country-by-country
report
The country-by-country requirements are applicable to Dutch tax
resident entities within a MNE group
with a minimum consolidated group
turnover of EUR 750 million. They are
treated as a risk assessment tool for
tax administrations and should be
used to assess the accuracy of the
applicable TP policy within the MNE
group.

Amnesty announced
for South Africans with
undisclosed offshore assets
By Graeme Saggers
Strictly speaking, what has been announced is not an amnesty but a “Special Voluntary Disclosure Programme
(SVDP)”. However, it will operate in
a similar manner to an amnesty, representing an opportunity for taxpayers to declare previously undeclared
offshore income and benefit from reduced penalties and protection from
criminal prosecution.
Although the law regulating the
SVDP is still in draft format, below are
six key aspects that are likely to feature.
1. The programme will run from 1 October 2016 to 31 March 2017 and relates to tax years up to and including 28 February 2015.
2. Unlike the standard Voluntary Disclosure Programme, the SVDP applies to both Income Tax and Exchange Control contraventions. The
benefits to the taxpayer are:
No understatement penalties
will be levied
The taxpayer will be exempt from
criminal prosecution
If the regularised assets or its
sale proceeds are repatriated to
South Africa, the levy will be 5%
of market value. If they are kept
offshore, the levy will amount to
10%.
3. Taxpayers will be required to disclose all income earned on assets
since 1 March 2010 and will be
taxed on the higher of the investment returns earned and 50% of
the maximum value of assets during the period (known as the “seed
capital”).

4. Offshore trusts are excluded from the SVDP
unless the taxpayer
deems
the
income
earned by an offshore
trust to be included in
their taxable income.
5. Prior to submitting an
application, taxpayers
are able to submit an
anonymous application
in order to assess the
potential liability.
6. Assets identified due to
the “HSBC leaks” and
the “Panama Papers”
are excluded from the
SVDP.

GGI member firm
Nolands SA
Auditing & Accounting, Tax,
Advisory, Corporate Finance,
Fiduciary & Estate Planning
Cape Town, South Africa
Graeme Saggers
E: graemes@nolandscpt.co.za
T: +27 21 658 6600
W: www.nolands.co.za
Graeme is the National Tax Partner for Nolands. He obtained his BCom (Hons) degree
at Rhodes University and qualified as a Chartered Accountant in 2009 after completing his
articles at KPMG. He joined Nolands in 2011
as an Audit Manager and was appointed as the
Tax Director at Nolands in September 2014.
Nolands SA is a national auditing firm, with
ten offices located in all major centres in South
Africa, Zimbabwe and Mauritius, employing
almost 200 people focused on providing the

Graeme Saggers

best possible solutions for its clients. Nolands
prides itself on being “out of the ordinary” and
its ability to integrate services and respond
rapidly to clients’ needs.
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Repatriation of profits by
way of dividends in China
By Ricky W. P. Wong
Before distributing post-tax profits,
foreign invested enterprises (FIEs)
in China are required to make up all
losses brought forward from previous
years. Additionally, FIEs are required
to allocate 10% of post-tax profit each
year to a statutory reserve fund until
the fund reaches an amount equivalent to 50% of the registered capital.
Thereafter, the board of directors may
declare dividends out of the remaining
distributable profits to investors.
Dividends paid by FIEs to foreign investors are subject to withholding tax
at the rate of 10% unless reduced under double tax agreements (DTAs) between China and the foreign countries.
For example, under the DTA between
China and Hong Kong, dividends paid
by a FIE to a shareholder domiciled in
Hong Kong is subject to withholding
tax at a reduced rate of 5%, provided
that the shareholder in HK has more
than 25% equity interest in the FIE and
other conditions under the DTA are
met.
In order to avoid abuse of treaty benefits by taxpayers, only beneficial owners can apply for favourable treatment
given under DTAs. Beneficial owners
are defined as:
A person that has ownership and
control over the income or the rights
or assets that generates such income
Can be an individual, corporation or
other organisation
Generally engage in “substantive
business activities” such as manufacturing, trading and management
activities.
Agents or conduit companies without business substance are excluded.
The full article can be found on the
GGI Forum.

GGI member firm
Wong Brothers & Co.
Certified Public Accountants
Advisory, Auditing & Accounting,
Corporate Finance, Fiduciary &
Estate Planning, Tax
Hong Kong
Ricky W. P. Wong
E: rickywong@wongbros.com.hk
T: +852 2520 2701
W: www.wongbros.com.hk
Ricky W. P. Wong has been in public practice for over 30 years, and has extensive
experience in tax consulting engagements
in Hong Kong and China. He is a Vice
Chairman of the ITPG for the Asia-Pacific
region.
Wong Brothers & Co. was
established in 1964 and currently has four partners. It

Ricky W. P. Wong
is one of the most reputable CPA firms in
Hong Kong. The firm has approximately
90 staff, including professionals and support staff, employed at two offices: one in
Hong Kong and the other in Shenzhen,
China. Clients of the firm include many international and local companies engaged
in different types of business.

Transfer pricing
audits in Nigeria
By Olatunji Abdulrazaq
Transfer pricing (TP) audit focuses on reviewing transfer pricing
returns and supporting documentation submitted by taxpayers who engaged in related party transactions.
This approach is necessary in order
for the Federal Inland Revenue Service (FIRS) to independently confirm the nature of the related party
transactions as documented in the
TP reports, and to arrive at an appropriate TP adjustment, if any.
Effective risk identification and
assessment are important steps
toward ensuring that appropriate
companies are selected for audit.
Given the resource constraints, it is
vital for FIRS that high risk transfer
pricing cases do not “slip through
the tax net”.
The FIRS have certain transfer
pricing information in their possession before a transfer pricing audit

GGI member firm
Saffron Professional Services
Tax, Law Firm
Lagos, Nigeria
Olatunji Abdulrazaq
E: oabdulrazaq@saffron-ng.com
T: +23 481 7903 3218
W: www.saffron-ng.com
Olatunji Abdulrazaq is currently the Regional Vice Chairperson MEA of the International Tax Practice Group. He is a
Senior Manager at Saffron Professional
Services, having joined the firm in 2010
from Schlumberger Nigeria Ltd., where he was the
Tax & Fiscal Reporting
Accountant. He trained at
the Lagos offices of one

starts. A desk audit of such data, especially financial statements, should

Olatunji
Abdulrazaq
of the Big Four firms.
Saffron Professional Services is a firm offering specialised services in Tax, Legal,
Accounting, Business Advisory and Global Mobility Solutions.

be made to evaluate whether there are
any transfer pricing issues.
In preparation for a tax audit, the
taxpayer is advised to:
Manage their TP risks.
Ensure TP documentation and policy is in place.
Disclose related party transactions
and pricing arrangements.
Consider industry and other relevant developments.
Comply with the provisions of the
TP Regulations.
Consider obtaining FIRS rulings
and/or Advance Pricing Agreement.
Engage the services of a TP advisor
Establish structured communication with tax officials.
The global growth of transfer pricing concerns makes it essential that
consultants to multinational companies understand transfer pricing audit
triggers, audit processes, and methods to resolve significant tax disputes.
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